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H. H. Uyeynukoe

OBLEKT NPECTYINJEHUA B COBPEMEHHOW
YITOJOBHO-TIPABOBOW HAVYKE: TPAAUIIUU W HOBAIIUU

Eure HeckKonbKoO JIeT TOMY Ha3ald B HayKe YTOJOBHOTO TMpaBa TOCMOICTBO-
BajJo oTmpeneieHUEe OOBEKTa MPECTYMJIEHUsS KaK OOIIECTBEHHBIX OTHOUIEHUIA,
OXpaHSIeMBIX YTOJOBHBIM 3aKOHOM OT MPECTYMHBIX MOCSATAaTeJbCTB. AHAaIO-
TUYHBI BBIBOI MOXHO BCTPETHUTh U B MHOTOUUCIEHHBIX MU3TaHUSIX MOCIETHUX
net [1]. B Toxe BpeMsT B COBpeMEHHOUW YTOJIOBHO-NIPaBOBOW JOKTPUHE aKTHB-
HO GopMupyeTcs TMO3ULUSI, MONBeprammias TaKoil B3TIASAN Ha OO0BEKT Tpe—
CTYMJEeHUsS MHTCEHCUBHOUW KPUTHUKE.

Tak, mo mHenuto C. b. N'aBpuma, KoHuenuus od6beKTa KakK OOIIECTBEHHBIX
OTHOIIEHUN SIBISIETCS MCKYCCTBEHHOUW KOHCTPYKIUEW C SIPKO BBIPAXEHHBIM
UIeOoNOoTUYeCKUM moaxonoMm. «C TO3WIUU Teopuu 0O6BEKTa KaK OOIIECTBEH-
HBIX OTHOIIeHWUN monyuyaercs, — mnwuimer C. b. FaBpum, — 4YTO YroJIOBHOE
MpaBoO OXpaHsIET He MaTepualbHble IEHHOCTU M 6Giara, XU3Hb, 3MO0POBHE, OK—
pyXamwmyo cpeay U T.O., a HA000pOT, HEeKyl0 GOpPMY UX MPOSIBIEHUS, Te WUIU
WHBIE CBSI3M MEXAy CyObeKTaMHM OTHOINEHWU, TOorga KakK B JHEWCTBUTEIbHOCTHU
TaKUM OXpaHSIeMbIM O0BEKTOM SABISICTCS «IpaBoe 0Jlaro» KaK OIpeaejeHHas
LHEeHHOCTb» [2, c. 64—65].

B. M. TpyOHUKOB, HE OTKa3biBasich, MO CYyTU, OT MOHMMAaHUSA O0O0BbEKTa Kak
OOIIECTBEHHBIX OTHOINEHUIW, TpenjiaraeT Ha3BaTh UX «CONUAJIbHOU 0060J04—
KOWl» W TMpEeACTaBUTh B BUAE MEPBUYHOTO O0O0BEKTa NPECTYHNHBIX MocsAra—
TeNbCTB, a peajlbHble OOBEKTH — B BUJAE BTOPUYHBIX OOBEKTOB, KOTOpHIE
HaxoAsITCS BHYTPpU colualbHOW oGonouku [3, c. 81—87].

B. A. TynsiKoB NpHUXOAUT K BBIBOAY O HEOOXOOAMMOCTH TMPU3HAHUS OO0OBEK—
TOM TIPECTYNJIEHUS KOHKPETHBIX (PU3UUYECKUX JUIl WJIU UX COMUAJIBHBIX OOII—
HOCTeil, a mpeAMeTOM IMpecTyMJeHUsT — colMajJbHble Ojara, KOTOpble MpU—
Hanjgexat aTuM jguuam [4, c. 237]. C oToli Mo3MUUENH, XOTSI M C OINpeneeH-
HBIMU oroBopKamu, coriaceH u B. [1. EMenbsiHOB: «DTO B LleJOM NMpaBUJIbHOE
npenctaBieHue 00 0OBEKTe MPECTYMJIeHUsT TpeOGyeT HEKOTOPBIX YTOUHEHUMH,
MOCKOJIbKY He KaXJoe NpecTyIlJieHWe TNocsiraeT HeNmOCPEeICTBEHHO Ha YeJo-
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Beka. OHO MOXeT TNMPUYUHHUTH €My Bped U ONMOCPEenOBaHO, MyTeM BO3JIeli-
CTBUS Ha YCIOBUS €Tro XU3HU U OKpyXawmyio cpeny. CoBepuias THpecTyI-
JleHUEe, BUHOBHBI HEMOCPEIACTBEHHO TMOCSITaeT He TOJbKO Ha JIoneil, HO W Ha
Teé WJU WHBIe Pa3HOBUAHOCTHU, aCMEeKThl, MPOSBIEHUS XU3HU, HEITEIbHOCTHU
yeJloBeKa, KOJJIEKTUBOB, o0OmecTBa, X 0e30MacHOCTb, YCJIOBUS CYIECTBOBA-
HUsg U GYHKIMOHUPOBAHUS, MHAaYe TOBOpPs, HAa KOHKpeTHBIe chephl XuU3Heme—
SITEJBHOCTH JIIOJEUW, KOTOpPBIE OXPAHSIOTCS YTOJOBHBIM 3aKOHOM W KOTODBIE
BBICTYNAIOT KaK HEMOCPEeNCTBEHHBIE OOBEKTH MPECTYIJIEHUU, KaK peajbHBIC
SIBJIEHUS nelicTBUTeNbHOCTU [5, c. 7—11].

AHajorv4yHasi TEHAEHIIWS, CBSI3aHHAs C peBU3ME TPaAUIMOHHOU KOHIEH—
uuu o0beKTa TpPeCcTyNJeHUs, HabJomaeTcs M B YroJOBHO-NPaBOBOW TeOopuU
IpYTUX CTPaH TOCTCOBETCKOTO MPOCTpPaHCTBAa. 3MeCh ONHUM U3 TMEPBBIX, KTO
BBICTYNUJ TIPOTUB TMOHMMaHUSI OOBEKTa NpPECTYNIeHUS KaK OOIeCTBEHHBIX
oTHomeHui, Obin1 A. B. HaymoB. [lo ero MHeHUIO, 3Ta TeOopuUs B HEKOTOPBIX
ciaydasix (0coOeHHO 4YTO KacaeTcs NPEeCTYMJIeHUU TMPOTUB JTUYHOCTH) <«HE
cpabaTeiBaeT», MOCKONbKY MapKCUCTCKOE MOHMMaHUE 4YeloBeKa «KaK COBO-
KYIMTHOCTH OOIECTBEHHBIX OTHONIEHUI» yMalsgeT «abCONIOTHYIO ILEHHOCThH
yeyJoBeKa KakK OMOJOTMYECKOTO CYIIecTBa, XMU3HU KaK OUOJOTUYECKOTO sIBIe—
HUs BooOme», YTO, B KOHIIE KOHIIOB, NpeBpamaeT 4YeloBeKa M3 CaMOCTOS—
TeJIbHOUW abCONMIOTHOW LEHHOCTU B HOCUTENS OOMECTBEHHBIX OTHOIIEHUIA.
Onpenensss comepxaHue oObekTa npectyniaeHusi A. B. HaymoB Bo3Bpama—
eTcd K Teopuu MNpaBoBoro Ojara, kKotopas Obina co3gaHa eume B KoHue XIX
CTOJNEeTUsT B paMKaxX KJacCUYeCKOW M COUMOJOTUYECKOU WIKOJ YTrOJOBHOTO
nmpaBa W Tpejjiaraja MPU3HATh O0BEKTOM MpecTyMJeHUs «Te Oixara (MHTEepe—
Chl), Ha KOTOpBIE MOCSATAaeT TNMpecTynmHOe MAesIHUE M KOTOpble OXpaHAITCS
YTOJTOBHBIM 3akKoHOM» [6, c. 147, 149]. Eme Goxee kaTeropuueH B ITOM BOII-
poce A. H. UrnartoB, KoTopbiii B orauuue or A. H. HaymoBa, ToibKOo mnocra—
BUBIIEr0 MOJ COMHEHWE YHUBEPCANbHOCTh TPAAULUMOHHOW KOHIUENIUU OOBEK—
Ta, CYWTaeT, 4YTO CETONHs, KOTJa OTMaja HeoOXOAMMOCTb MPUIEPXKMUBATHCS
TOCTOACTBYIOMEN MapKCUCTKOU TEPMUHOJOTUU, a AN OOOCHOBAHUS MO3UIUU
HEeJOCTATOYHO CCBHIJIOK Ha «PYKOBONSIIWE HMCTOYHUKH», YCTOSBIIEECS B CO—
BETCKOU YTOJOBHO-TIPABOBOUW JiUTepaType HUCIMOJb30BaHMWE MIJisI OTpeneleHUus
o0beKTa TPECTYMJEHUSI COUMONOTro-bpuiocodCcKoil KaTeropuu «oOIIeCTBEH—
Hble OTHOUIEHWSS» SIBJIsIeTCS HelledecooOpa3HbsM. Eciu B cBOoe BpeMs U cud—
Tajxoch, YTO HE MOTYT paccMaTpUBAThCA KaK OO0BEKT NPECTYINJEeHUs JIONU,
opyausi, CIOCOOB TPOM3BOACTBA W HHBIE MaTepualbHble Ojara (MOCKOJBKY
K. Mapxc yka3bsiBaj, 4YTO <«IpPECTYNMHOE coOIepXkaHHWe AESIHUS 3aKJmwdaeTcs
He B ToOCSTraTelbCTBE Ha Jiec, KaK HEUYTO MaTepualbHOE, a B MOCITaTeIbCTBE
Ha ero HepB — Ha MpPaBO COOCTBEHHOCTW»), TO CETONHS 3TOT apTyMEHT
yOenuTEeNbHBIM He BHTASAUT. [l03TOMYy JNOTMYHEe HMCHMOIb30BaTh HeWTpanmb—
HOe TIOHSITUE «IpaBOBOoe 0JiaTO», MO3BOJAMOIIEe XapaKTePU3UPOBATH «Bellle—
CTBEHHYI0, MpEJAMETHYIO M MaTepUuanbHyI TPUPONY» OO0BEKTa MPECTYNMIeHUS
[7, c. 103—104].

IMosunuuio A. H. UrnatoBa mojaHocThlo paszaenser u C. PactopomnmoB. «Kak
nmpencTaBisieTcsi, — yKa3biBaeT aBTOp, — chOOpPMUpPOBABIIUICS B HeApax CO-
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BETCKOU IIKOJB HayKW YyroJIOBHOTO TpaBa B3TJsA] Ha mpobiemMy oObekTa mpe—
CTYNJEHWSI He COBCEM NPUTONEH NS YAOBIETBOPEHUS COBPEMEHHBIX COUU—
albHBIX TMOTpeOHOCTEl, TaK KaK CJIOXUICSI B OTPHIBE OT peaJbHOU XU3HU.
EcTh Bce ocHOBaHUS yTBepXAaTh, YTO TpPaAMIMOHHOE MOHMMaHUE OO0BEKTa
MpecTYNMJIeHUsI OCHOBAHO Ha abCTPaAaKTHBIX YMOPO3UTEJNbHBIX MIEOJTOTHUYECKUX
MOCTyJlaTaX, UCKYCCTBEHHO BHENPEHHBIX B HAIly NEWCTBUTEIbHOCTH, a TOTO—
My HYyXJaeTcsl B TEPEOCMBICIECHUM.

NHTepec mpencraBiaseT, MpexXae BCEro, KOHLEMIUS «00BEKT — TIpaBoO—
Boe OJaro kKak oIpenaejJeHHas LeHHOCTb» [§8, c. 40].

Ha ¢oHe moBonbHO XecTKOW KPUTUKU TPAZULUOHHON TPAaKTOBKU O0OBEKTa
MPpEeCTYMJIeHUsT U BO3pacTalolIero KOJUYEeCTBAa MPEIIOXKEeHUNX O HeOOXOAMMOCTHU
BO3BpaTa K TeOopuUM 0oOBEeKTa KaK MPaBOBOTO Ojara, B MOCTCOBETCKOI YyrojloB—
HO-TIpAaBOBOW NOKTPWHE, €CTECTBEHHO, He MOTJa He MOSBUTHCS TOUYKA 3PEHUS,
cBoAsiiasi TMOHITHE O0O0BEKTa MPEeCTYMJIEeHUS K YeJOBeKy. DTa MO3UIUs Haljia
oTpaxeHue B MoHorpaduueckom wucciaenoBanuu [. [I. HoBocenoBa, KoTOpHBI
MPUXOIUT K BBIBOAY O TOM, YTO OOBEKTOM KaXJIOTO NPECTYIJIEHUS SIBISIOTCS
MO0 — WHAWBUABI, UX Majble WJINW OONbIINE TPYNNbl (0O0beOWHEHUS ), a TaKXe
oburecTBO B I[eJIOM, a MaTepuajlbHble WIM HeMaTepualbHbie LEHHOCTU, IO
MOBOAY KOTOPBIX CKJIANbIBAIOTCS OTHOIIEHWS MeEXAYy 3TUMU JUIAMU U KOTOpHIE
A.B.HaymoB, A.H.Urunatros, C. PactoponoB u Ip. Ha3blBalOT MNPaBOBBIMU
GilaramMu, SABISIOTCS TpeaMeToM TmpecTtymiaeHus [9, c. 53—64].

[MonmpITKYy cucTeMaTU3MpoOBaTh apTyMEHTH OMNIOHEHTOB TeOpUU OOBEKTa
KaK OON[eCTBEHHBIX OTHOMIEHWUW B YKPAaMHCKOW YTrOJOBHO-TMPaBOBOW JuUTepa—
type mpennpunsa E. B. ®ecenko. Tak mium uHa4Ye, OHU CBOJSITCS K CIEIYIO—
UM TOJOXEHUSIM:

1) o6beKTOM TIpecTyMJeHUus, C yueTOM XapaKTepa MU coaepxkaHus oOlue—
CTBEHHBIX OTHOIIEHWI, B UTOTe MpHU3HaBajlach MO CYTH MOJUTHYECKas Kare—
TOpUs: TPECTYNMHBIN pe3yJabTaT OIeHUBAJCSA, NMpPeXJe BCETO, CKBO3b MPU3MY
TOCMOACTBYIOUIUX OTHOIIEHUWI, C OTASNKOW HAa CONMAJbHBIN, MOJIUTUYECKUN
Bpea OOUEeCTBY W €ro HHCTUTYTaM;

2) aOCTpakKTHOCTb UM  pacHJbIBYATOCTb TMOHITUS  «OOLECTBEHHBbIE
OTHOIICHUS»;

3) yyeHue 00 OOUIECTBEHHBIX OTHOIIEHUSX KaK OOBbEKTE MpPeCcTYMNJIeHUSs
CONEepXUT TMOJOXEHUs, pa3pemraeMbie MPUBEPXEHIaMU 3TOU TeOpUU KpaliHe
MPOTUBOPEYNBO. B WacTHOCTH, OTCYTCTBYET €AMHCTBO MHEHHIl OTHOCHUTEJNHbHO
CTPYKTYpPHl OOU[ECTBEHHBIX OTHOIIEHWI;

4) KOHIeNmUus OmpeaeNeHUs 00beKTa KaK OOMECTBEHHBIX OTHOUIEHUU He
COBCEM COOTBETCTBYET COBPEMEHHBIM B3THsiJaM OTHOCHUTEJIbHO OIEHKH COLU—
albHBIX I[EHHOCTe#, KOTOpbie OepeT MOJ OXpaHY YroJloBHBIK 3akoH. Cyme—
CTBEHHBIM €€ HEJOCTATKOM SIBISIEeTCsS ONpelelieHHOe NpeyBelMYeHUE 3Haue—
HUSI KaTeTOpUU <«MyOJIUYHOTO» MO OTHOIIEHUI0O K KaTeropuu «4acTHOTO» B
chepe commarbHOW XWM3HU. B CBSI3M C 3TUM UYEIOBEK C €ro MOTPEeOHOCTAMU,
WHTEepecaMu, NpaBaMu OTXoauJl Ha BTopoi mnuaH [10, c. 42—47].

Cam E. B. ®eceHKO NMPUXOOUT K BBIBOAY, YTO OOBEKT MPECTYMIECHUS MOX—
HO OTNpeneluWTh KaK ILEHHOCTH, OXpaHseMble YrOJOBHBIM 3aKOHOM, TMPOTUB



H. H. Yyeynuxose. OO0beKT npecTynjieHUs] B YroJOBHO-NPABOBOW HayKe 317

KOTOPBIX HAaNpPaBJIEHO MPEeCTyNMHOEe AesIHUE WM KOTOPHIM OHO MOXET MPUYUHUTH
UIU TIpUYUHSET Bped. LleHHOCTHM, MO €ro MHEHHIO, — 3TO pa3HOOOpa3HBIE
00BEKTH MaTepUaJlbHOTO MUpa, B YAaCTHOCTU, U CaM YeJIOBEK, KOTOpHIE
UMEIT CYIIeCTBEHHOE MO3UTUBHOE 3HAUYeHUE O OTHENbHBIX JHWI[, COIN—
albHBIX TPYNN M obmecTBa B 1eloM. [l03TOMYy OHHM OXpaHSIOTCSI HOpPMaMu
pa3NMYHBIX OTpaciied mMpaBa, a HaumboJiee BaXHble M3 HUX OepeT MON OXpaHy
yrojoBHoe 3akoHopmateabcTBO [10, c. 51].

MMo3nunio «06BEKT TMpecTymAeHWs] — COUUaJbHbie LEHHOCTU» pa3nenseT
U UeJBd psAn APYTUX YKPAaMHCKHUX Y4YeHBIX, B vacTtHoctu, I[I. 1. AHapymko
[11; 12], B.T.OA3w6a [13], C. d. JluxoBas [14].

[pennmpuMeM TOMBITKY aHalu3a TMpenjaraeMblX B YroJOBHO-TPaBOBOU
JUTepaType HOBEJUJI, KacaoIIUXcs y4eHUS 00 0ObeKTe TMPeCcTYNMIeHUS.

[Mpexne Bcero, xoTejoch OBl MOJTHOCTHIO pPa3AelUTh CETOBAHUS CTOPOH—
HUKOB «HOBBIX» TMOIXONOB K OTNpeIeNeHUI0 MOHITUS 00beKTa MpecTYyNIeHUs,
KacaloIINXCcs He3aCIyXeHHOTro 3a0BeHMST KaK COOCTBEHHOTO HMCTOPHUYECKOTO
ombITa, TaK M OMBITa Apyrux crtpaH. Tak, Hampumep, C. PacTtopomoB orMmeua—
er cnenyomee: «OO0BEKTOM TMpecTymJeHUS B NopeBoNUMOHHOU Poccum
MpU3HABaJCcs OTHEJNbHO B3ATHI YeTOBEK HUIM KaKoe-TO MHOXECTBO JHII,
npencraBiasiUuX coboil B JHOOOM UHUBUIUM3OBAHHOM OOILIECTBE HAUBBICIIYIO
meHHOoCTh. Hapsanmy c¢ 3TuM cymjecTBoBaja TeOopuUs 0O0BEeKTa MPECTYMHOTO
NesTHUs KaK MpaBOBOTO 6jara, cCOrJlacCHO KOTOPOW OOBEKTOM YTOJOBHO-TIPaBO—
BOIl OXpaHBbl Ha3bBIBAJMWCh XU3Hb, 3JO0POBbE, COOCTBEHHOCTh U JAPYTUe IEHHO—
ctu. B 3amamHoeBpomelickoil HaykKe YroJlOBHOTO IMpaBa, KPOMe BCEro Ipoye—
ro, o0bEKTOM TpECTYMJEeHUsI Ha3blBalUCh TakXe CYyObeKTUBHBIE TMpaBa Jaula,
YTOJMOBHO-TIPAaBOBbIE HOPMBI B WX pealbHOM CYU[€CTBOBaHWU, 3alluIlaeMblie
MPpaBOBBIMU HOpPMaMU XU3HEHHBIe MHTEPEChl M ApPyrue NONOOHBIE SBIEHUS.
OnHako BCe BBHIIIeyKa3aHHBIe KOHUENMUUU OO0BEeKTa MPECTYNJIeHUs He CTalu
B MEepUON CYNEeCTBOBAHUS COBETCKOTO TocygapcTBa MPEeaAMETOM IPUCTAIbHO—
ro BHUMAaHUS CO CTOPOHBI OTEYECTBEHHBIX YYEHBIX, a OBIJIM OTBEPTHYTHl Kak
OypXya3Hble M peakKUUMOHHBIe» [8, c. 38].

AGCONIOTHO CIpaBenuMBOEe 3aMeyaHWe — OIHO HEMOHSITHO: TOoYeMy Xe
TOTJa BCE MAOCTHUXEHUS COBETCKOUW YTrOJOBHO-NMPAaBOBOW HAayKW B aHAJIU3UPY—
eMOM BOTIpOCE, 3aTpadyeHHBIE €10 YCHJMS N0 ucciaeJoBaHUIO dheHOoMeHa obme—
CTBEHHBIX OTHOIIEHWUN W UX PE3yIbTAaThl OTBEPrarOTCs CETOAHS C HEOOBIKHO—
BEHHOUW JIETKOCThIO?

dyHnaMeHTalbHbie PabOTHI, MOCBSINIEeHHBIE O0BEKTY MPEeCTYNJIeHUs, TMpU—
3HAIOTCS HAaCKBO3b 3aMIEOJOTU3MPOBAHHBIMU, a UX aBTOPH OOBABISIOTCS
MIeHHUKAMU «IJUTEJIbHOE BpeMS BHEIPSIBIIUXCS B IOPUAMYECKYID HaAYKY
anpUOPHBIX U abCTpaKTHBIX WITaMNOB U mabimoHoB» [15, c. 5]. HdeiicTBUTENb—
HOo, oduunumanbHasg wuaeonorus TpeboBaja B MepBYlO ouepenb obecmedeHUS
BceMU cmocobamMu 6e30MacHOCTM HOBOTO COLMAIbHOTO MOpsOKa U paccMOT—
peHusT N06OTO YrOoJOBHO-TIPAaBOBOTO KOH(MIMKTAa TpexXxae BCEro W TIaBHBIM
o6pa3oM ¢ kiaccoBbIX mo3unuii. [losaToMy HU omHa pabGoTa Mo TmpaBy, B TOM
Yyuclie U YroOJOBHOMY, He MOTJa O0OOUTHCH 6€3 CCHIIIOK Ha <«IMEePBOUCTOYHUKU»
U PYKOBOASIIIME MapTUHHBIE TOKYMeHTH. OIXHAaKO YTBepXIeHWUE O TOM, UYTO,
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Hanpumep, b. C. Hukudopos, H. . Kopxanckuii, B. K. 'nucruu, B. {d. Ta-
UU# W Ap., Bcepbe3 MCKalu OOOCHOBAHUS COOGCTBEHHBIX B3TJISIJIOB Ha OOBEKT
MpecTYNJeHUsS B pelNeHUSIX O4YepeoHOTO Ccbhe3la MapTUM, MOCTAHOBIEHUSIX
nneaymoB LK wuiau Tpymax KmaccukKoB MapKcu3Ma-JIeHUHHU3MaA, C Halleil Tod—
KU 3peHUus, MITKO TOBOps, HaumBHO. Hanmuumem, mycTh maxe U OOJBIIOTO
KOJMYEeCTBa, HUAEOJOTUUYECKUX HIOAHCOB COJepXaHUe WX TPYAOB SIBHO He
WcyepnbiBaJoCch. Tak, HampuMep, BPSJ JU 3acHyXUBaeT CETONHS MOANEPXKU
te3uc H. WM. KopxxaHcKoro o ToM, UYTO B «OOLIECTBEHHBIX OTHOIIEHUSIX 3a—
KPEemasAoTCcsI W peaju3yloTcs TMpeXIe BCEero HHTepechl TOCMOICTBYIOHIUX
KaaccoB» [16, ¢c. 113]. B To e BpeMs TpakKToBKa 0OGBeKTa MHPECTYNJICHHUS
Kak obecmeynBaeMoOro OOIIECTBOM COOTBETCTBYIOIIETO €ro HMHTepecaM IIOBe—
OEHUS UJIN COCTOSIHHUSI CYyOBEKTOB OONIECTBEHHBIX OTHomeHuid [16, c. 117],
KaK TpencTaBisieTcs, aKTyaJlbHOCTH He yTpaTwuia.

B nio6ylo ucTOopuuYecKylO 3MOXy MarucTpajlibHOEe HAaINpaBlieHUEe pPa3BUTUSI
YTOJIOBHOTO TpaBa OTNpeaeNisieT Hekas AOMUHUpPYIOIIAas WUIesi, CBOeTro poaa
«bumka», poxJIeHHas Ha OMNpeNeJIeHHOM 3Tame pa3BUTUS obOmecTBa. Tak
«bumKo#» COBETCKOTOo mepuoma OblTa uaes NpuMara OOIMECTBEHHOTO Han
YaCTHBIM, NEepBOOYEpPENHOW 3allUTH TOCYyJAapCTBEHHBIX HWHTEPECOB. OToH
uaee OB MOAYMHEH U 3aKOHOTBOPUYECKMU Mpolecc. DMoxa HEe3aBUCUMOCTHU
nmopoauia HOBYIO «(QUIIKYy» — UAEI0 O HEOOXONMMOCTH TPUBEACHUS OTeue—
CTBEHHOTO YTOJIOBHOTO 3aKOHONATEJIbhCTBA B COOTBETCTBUE C EBPOMEUCKUMU
craHgapraMu. [1e OHM M3JIOXEHBl M KaK BBITASAOAT MoKa HesicHo. Ho oueBug—
HO JOpyroe — BO TJiaBe yrja MJOJIXKE€H HaXONUThCS 4YesNloBeK. 3aKOHOIATelb
MOOXBAaTBIBAaeT 3Ty WO M HaYMHAETCsd WHTEHCHUBHAS JIOMKa «CcTapoi» W,
KOHEYHO, «pEaKIMOHHOI» HOpMAaTUBHOW 0a3bi. KOHCTUTYII MU HOBBIX HE3aBU—
CUMBIX TOCYIAapCTB MPOBO3TJAIIAIT YeloBeKa, €ro XM3Hb M 3J0POBBHE, YECTh
U MOCTOMHCTBO, HENIPUKOCHOBEHHOCTh U 0€30MaCHOCTh HAaWUBBICHIEN colMaIb—
Holi nmeHHocThio (cT. 3 KoHctutyuuu YkpauHb), a YK HeKoTOpbIX pecnyoiauk
(HanpuMmep, Poccuiickoit ®enmepaunu, Pecnybaukm ApMeHHUS), cIeaAys €BpO—
MEeWCKUM «CTaHAapTaM», MepeMellaloT MPEecTYNJIeHUs TPOTUB XW3HU U 300~
pOBBSI JIMYHOCTU Ha mepBoe MecTo B cucteMe OcobGeHHoit yactu. Ho peBo—
TIOUUU, K cOoXajJleHWIo, He mpousomio. bojee Toro, okaseiBaeTcs, 4To obec—
MEeYUuTh HaAJieXallylo 3allUTYy HAUBBICIIEH COLUMAJIbHOU LEHHOCTU abCOTIOTHO
HEBO3MOXHO B YCIOBUSX, Korma ciabbl U HeoeecOoCOOHB TocygapCTBEHHBIE
uHctTutyuuu. Kpome TOoro, BBIsSICHSIETCs, YTO Ta Xe EBpoma mpunepxkuBaeTcs
M IpYyrux «craHgaptoB». Tak, Hanpumep, YK benbruum mpeamycmarpuBaeT or—
BETCTBEHHOCTh 3a MPECTYMJIEeHUS] MPOTUB XW3HU TOIHKO B BOCHBMOM pasiele,
a YK ®PI' — B mectHammatoM. OODHaAKoO cTpacTuW He yTuxaiT. I[IpecioByTHit
AHTPOMONOTUYECKMI MOoaxon HabupaeT 0OOPOTHI, BBITECHSISI M3 OTEUYECTBEH
HO#l YTONOBHO-TIPABOBOW NOKTPUHB Majieiline 3TAaTUCTCKHE TMPOSIBICHUS.

Xotenoch OBl 0OpaTUTh BHUMAaHUE ellle Ha OJWH acHeKT, CBI3aHHBIU C
uaeeil MpPUBENEHUS HAINMOHAJIbHOTO YTOJOBHOTO 3aKOHOJNATENbCTBAa B COOT—
BETCTBHUE C EBPOMEWCKUMM «CTaHAapTaMu». 30eChb YMECTHO OyIeT MpPUBECTHU
HauMMeHOBaHUS HEKOTOpHIX pa3nesoB OcobGeHHoit yactu YK eBpomeiickux
rocynapcTtB. Tak, Hanpumep, pasgen Il YK IlIseiimapuum mnpeaycmatpuBaeT
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OTBETCTBEHHOCTh 3a NpECTyNMHBIe NesHUS NMPOTUB UMyllecTBa, paszmen IX —
3a TMpeCcTyNnJeHUsT TMPOTUB OOLIECTBEHHOTo TpaHcmopTta, pasgen XIII — 3a
NnpecTynjeHus] MpOoTUB 0OOPOHBI cTpaHbl, a pasnen XVIII — 3a mpecTtymnHbie
NesSHUS TPOTUB CIYyXeOHBIX O00sI3aHHOCTEI.

Pazgen VIII YK ABcTpuu 0O0BIBIASIET HaKa3dyeMbIMU TPECTYMHbIe AESIHUS
MPOTUB MOKOsS yMepmux, pasaen XII — nedHUS TPOTUB AOCTOBEPHOCTHU [O—
KyMeHTOB, a pasaen XVII — nesaHuss npoTuB BOOpPYXeHHBIX cul. He xouercs
nymatb, 4To OcobGeHHas yacth YK Ykpaunb korma-HuOyab OyneT mpuBeaeHa
B COOTBETCTBUU C TaKUMHU <«CTaHAapTaMU».

Kak yxe oTmeualoch, NMpUBEJAEHHBIE BHIIIE <«HOBBIE» IMOAXOOBl B OIpene—
JeHUU 00BbeKTa MPECTYNMJIeHUS NaBHO U XOPOIIO WM3BECTHBI, B TOM YHUCJIE WU
OTEYEeCTBEHHOU WIKOJe YTroJoBHOTO mpaBa. [loaToMy ¢akTuuyecku B KaxXnoi
COBpeMeHHOU paboTe, MOCBAIMIEHHON OOBEKTY MpecTYNJIeHUs, aBTOPH Tak
UIu WHadYe B 060CHOBaHUWe cBoell mo3uuuu npuBoast B3rasabel H.C. Taranue-
Ba, A. ®. KuctsskoBckoro, JI. C. benorpun-KoTagapeBcKoro u Apyrux IMpeacra—
BUTeJield YroJlOBHO-NPAaBOBOW HayKW HOCOBeTCKOoTo mepuoma. OmHako, Kak
MpeACTaBIsIeTCSI, UCCIeNOBaHUEe NPOOGJIeMB 00BbeKTa B MCTOPUYECKOU peTpo—
CIIEeKTUBE 3a4acTyl0 HOCHUT, BO-TIEPBBIX, MOBOJIBHHO (parMeHTApHBI, a BO-BTO—
pPBIX, — OJHOCTOPOHHUU XapaKTep, MOCKOJbKY Te WIU WHBIE BBITEPXKU U3
paboT KJIAacCCUKOB HMCHOJNB3YIOTCS B HYXHOM MJig aBTOpa HalNpaBJEHWMU.

Tak, nanpumep, C. b. 'aBpum, npumenmuiit K Gopmyiae «00bEKT — Mmpa—
BoBoe Ousaro» [17, c. 72], apryMeHTUpPYET CBOW BBIBOJA CJIEAYIOIMMU CChIJIKA—
mu: «H. C. TaranueB nucan: «Onpenensis NpecTynHoe JesHUE KakK Mocsara—
TEIbCTBO Ha HOPMY B €€ peaJlbHOM OBITMM WM KaK NesHUe, Mmocsraioliee Ha
OTpaXeHHBI HOPMOKO OPUAMYECKUU HUHTEpPeC, MBI TeM CaMBbIM YCTaHaBJIWBa—
eM UM TIoOHsATUEe 00 o00beKTe mpecTtynHoro mnocsrarteabctBa. JI. C. benorpuu-
KornsipeBckuit oTmMedan, 4YTO <«MIpecTyMJeHHE €CTh MpeXJe BCEero Hapylle—
HUe 3aKOHa WJU, TOBOPS TOYHee, MPaBOBOUW HOPMBI, peryJupyloolieil OoTHOIIe—
HUS Joaedl ApYyr K APYry WJIM K IOPUIUYECKUM YCTAHOBIEHUSIM, COBOKYI—
HOCTh KOTOpPHBIX 00pa3yeT mpaBomopsifok. Ho mpectymieHue, Hapyuias HOp—
MBI, T. €. abcTpaKTHBIe 3alpeThl WIM BeJeHUS 3aKOHA, BMECTE C TeM HeoO—
XONUMO pa3pyliaeT Te peajJbHble 0Jiara WIWM WMHTEPECHl, AN KOTOPHIX ITHU
HOPMBI CYHIECTBYIOT.

...Takum oOpa3zomM, 00bBEKTOM TNpecTynjeHusi ¢ ¢GopMalbHOW CTOPOHBDI
SIBIISIETCS HOpPMa, a C MaTepUaJbHOW — Te XW3HEHHbIe MHTEpech WIu Oiara,
KOTOpble 3TUMU HOpMaMu oxpaHswTtcsa» [17, c. 11].

B. I1. EMenbsiHOBY, yTBepXaalmileMy, YTO OO0OBEKTOM NMpPECTYNJIEHUS SBISI—
eTCs He YTO MHOE, KaK OXpaHseMble YTOJTOBHBIM 3aKOHOM KOHKpEeTHBIe Cdhephl
XU3HemessTeNbHOCTH nioaeil [18, c. 67], 6nmxe BeicKazbiBaHue A. ®. Kucrta-
KOBCKOTO: «O0BEKTOM MpEeCTyMJIeHUs MOXeT OBITh, BOOOIIEe TOBOPS, TOIHKO
YeJOBEK CO BCEMM MpaBaMu, yUYpeXAeHUSIMU, KOTOpble MM KaK CYIIECTBOM
obmecTBeHHBIM co3natorcs. [loceMy KpoMe XW3HU, 3I0POBHS, CBOOOIHI,
YyecTU, Kak 0Oojiee WA MeHee OCHOBHBIX OOBEKTOB MpPECTyMJEeHWS, TaK cKa—
3aTh, CO3JaHHBIX CaMOI TPUPONOIO, TAKOBBIMUM SBJISIOTCS TaKXe BeIlW,
XWUBOTHBIC, HaXe WM3BECTHBIM CcTpoil MbIciaei» [18, c. 66—67].
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B o2T1o0il cBs3uM, Kak TpencTaBAsSEeTCS, OyAeT BHOJHE OOOCHOBAHHBIM M3JIO—
XeHWe TNO3UUUNW HUTUPYEeMBIX aBTOPOB B 0Oojiee MPOCTPAaHHON penaKIUU.

H. C. TaranueB B pab6ore «O mpecTynjJeHHUSX MPOTUB XU3HU MO PYCCKOMY
nmpaBy» TaK OIpenensieT MoHsATHue oObekTa: «[Ipeamer Ui 0OGBEKT MpPecTym—
JeHUs BOOOIIEe COCTABISIOT U3BECTHBIE OPUAMYECKHE OTHOUIEHWUS, OXpaHsie—
Mble TOCYIapCTBOM U yTpoOXaeMble WUJIM HapylmiaeMble AefiCTBUEM BUHOBHOTO;
B IAaHHOM cJiydyae MOJAOOHBIM OTHOIIEHUEM SIBJISIETCS HENMPUKOCHOBEHHOCTH
XU3HU 4yjJeHOoB obOmecTtBa» [19, c. 17]. BecbmMa mokazaTeleH B HHTEpPECYIO—
meM Hac acleKTe KPUTepUil, KOTOPHIU MpemyiaraeT aBTOp [JIs pa3rpaHuye—
Hus ybuiictBa M camMoybuiicTtBa: «Tak Kak MpecTymJeHHEe ecThb HapylieHUe
UKW TOCSATATENbCTBO HAa IOPUIMYECKUE OTHOIIEHUS, TO O HEM M MOXET BO3—
HUKHYTh BOMPOC TOJNBKO TaM, IJe CYIIECTBYIOT 3TH NMPaBOOTHOIIEHUS, IMMOITO—
My, TIpU3HaBasi, 4YTO OO0BEKTOM yOUiicTBAa ABISETCS XU3Hb YeJOoBedyecKass, MBI
TeM He MeHee He MOXEeM C IPUIAMYECKON TOYKM 3peHUSI pPacIHpoOCTPaHITh
MOHITUE YyOMUCTBA Ha CcaMOYOMICTBO, MOTOMY KaK K camMoMmy cebe dYeloBeK
He COCTOMT B KaKMX-JTMOO MPaBOOTHOMEHUSIX, KOTOphle OBl OH MOT HAapymUTh
csoum neiictBuem» [19, ¢c. 18]. CnpaBenauBOCTU pagu OTMETUM U TaKOU Te—
3uc H. C. TaranueBa: «Tak kak B oOliecTBe MO OXpaHOI MPaBOBOTO IMOPSI—
Ka MOXET HaxXOAUThCSI TONbBKO YeJOBeK C ero OjaraMu ¥ TpaBaMu...»
[19, c. 17]. OnHako, 3TO TOJBKO MepBasg YacTh Te3uca, a 3aKaHYUBaAETCH
¢pasza Tak: «...TO, clielOBaTe€IbHO, U OOBEKTOM YOMIHCTBA MOXET OBITHh TOJb—
KO XU3Hb 4YesoBeka. Bcsikoe mpekpalleHue 4bero-1ub60 OpPraHUYECcKOTO Cyle—
CTBOBAHUS, KOTOpPOE MBI Ha OOBIKHOBEHHOM XUTENCKOM S3bIKe Ha3bBaeM
yMepIBIeHUEeM, He MOXeT OBITh Ha3BaHO yOMUCTBOM B ria3ax 3akoHa. Ecim
Xe TOoNOoOHBIe HEeSTHUS WHOTAA U BOCIPENmAITCS 3aKOHOM IOJ CTPaxoM Yyro—
JTOBHOUW OTBETCTBEHHOCTHW, TO COBEPIIEHHO C WMHOW TOYKM 3peHUus. B 3Tmx
ciaydasix 3aKOH TIpecienyeT WU TNPUUYUHEHHe ylepbda YacTHOMY JUIy, MOCI—
raTeIbCTBO Ha MpPaBO COOCTBEHHOCTHU, KaK, Halmpumep, UCTpeOIeHUE XUBOT—
HBIX, HaXOASUIUXCSI B UYbeM-JIUOO BIANeHUU; WJIU Xe HapylmeHUue TMOoIuleii—
CKUX TpeANMUCaHUU, KaK, HalNpuMep, YHUUTOXEHUE PBIOB WM JUYU B HEIO—
3BOJIEHHOE BpeMs M HENO3BOJEHHBIM CIMOCOO0OM, HCTpebieHUEe XUBOTHBIX
peakux u T. n.» [19, c. 17].

CoBeplIeHHO OYEBUIHO, UYTO paccMaTpuBas 4YeslioBeKa C ero OJyaramMu W
nmpaBaMu B KauyecCcTBe EAMHCTBEHHOTO O0O0OBeKTa YroJOBHO-NMPaBOBOW OXpaHBHI,
H. C. TaraHueB BcCero JuIIb MNPOBOAUT pa3rpaHUYeHUE MeXaAy yOUHCTBOM U
«yMepIIBJIEHUEM HWHBIX OPraHWYECKUX CYIIecTBOBaHUIi» M 0Oojee HUYETO.

Huyem nmpuHuunuanpHbeiM oT no3uuuu H. C. TaraHueBa He OTJAMYAOTCSA U
B3rasaasl JI. C. benorpun-KotnsipeBckoro, eciM TOJBKO YacTO HMCIOJb3YyeMBIid
Te3uc U3 ero paboTh He BHIPBIBATH M3 00mIero kKoHTeKcTa: «[IpecTtymieHue
eCcTh TpeXae BCero HapylleHUe 3aKoHa WM, TOBOPS TOYHee, MPaBOBOW HOp—
MBI, peryJupylolieil OTHOWEHUS JIONed WiIu APYT K APYry, UIU K IOpUAAIEC—
KUM YCTAaHOBJEHMSIM, COBOKYMHOCTb KOTOPBIX oOpasyeT mpaBomopsnok. Ho
MpecTynjeHUe, Hapylmias HOPMBI, TO €CTh aOCTpakKTHBIe 3ampeThl WJIU Bele—
HUS 3aKOHa, BMECTe C TeM HeoOXOonMMo pa3pylmaeT Te pealbHble 6iara uiIun
UHTEpeCHhl, MJiss KOTOPBIX OTU HOPMBI CyllecTBYy©T. Hapymas HopMmy
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«He YKpaaw», BOp BMECTe C TeM pa3pyllaeT 4be-IM0O0 WMYyIIeCTBEHHOE Oma—
ro. Takum o6pa3om, 0OBEKTOM TNpecTymJeHUs ¢ GoOpMalbHOU CTOPOHBI SIBISA—
eTcss HOopMa, a C MaTepualbHOW — Te XU3HEHHble WMHTepech uiIu Oiara,
KOTOpBlE 3TUMU HOpPMaMU OXpaHATCS. Tak Kak HOPMBI TNpeIHa3HadYeHBl pe—
TYJIUPOBATh OTHOWEHUS JIOAeWd WIM OPYr K IOPYTy, WUIU K IOPUANYECKHUM
YCTAaHOBJEHUSIM, TO OYEBUIHO, YTO 006JACTh MPECTYMHOTO MOJIKHA OTpaHUIU—
BaThCsAg J3TUMM ABYMS KaTeTOPUSIMM OTHOIIEHUI; OTHONIEHUE Xe& BCIAKOTO
OIpPYyTOTO poja OTCIOAAa MOOJXHB OBITh HUCKIIOYeHBI. Ha 3ToM oOcHoOBaHUM
HeJNb3sl CUYMUTATh MPECTYNJIEeHUEM NOCSITAaTeJbCTBO WJIU pa3pylmieHUEe CBOUX
coOCTBEHHBIX 0yar, WM, YTO-TO Xe, CYyOBEKT MpecTyNmJIeHHsS He MOXeT B
OMHO M TO Xe BpeMs OBITh U OOBEKTOM €ro; TaKOBHl CcleAyloIllue NesTHUS:
caMOoyOuiicTBO, CaMOM3ypoNOBaHWE, JUYHbBIe OE3HPAaBCTBEHHBIE HNEUCTBUS U
MOBPEeXAECHUS CBOUX HMMYIIEeCTBEeHHBIX Omar» [20, ¢. 161—162]. Kak mnpen—
CTaBIsieTCsI, KOMMEHTApUU W3TUIIHU.

MMpusenem Touky 3peHuss B. CmacoBuya, TakxXke NOBOJBHO YacCTO LUTUPY—
eMOT0 TpPEeNCTAaBUTENSIMU <«HOBBIX» TOAXONOB K ONpeneieHHI0 o0beKTa Tmpe—
CTYNJIEeHUs, KOTOpBIe CBONSAT 3TO MOHSITUE K YEITOBEKY.

«[Ipecrynnenue, — otmevaer B. CmacoBuu, — ecTh MOCSITaTeIbCTBO Ha
ype-Jnb60 TMpaBO, OXpaHsIeMOe TOCyIapcTBOM IMOCpPEeNCTBOM HaKa3zaHuii. M3
3TOTO OTpeaeeHUs] BBITEKAlOT JBa BeCbMa BaXHBIX TOCJIEACTBUS:

1) Ttak Kak mnpaBo ObIBaeT Bcerga 4be-HUOYIb, a BJageJbllaMU UJIHU
cy6beKTaMM MpaB MOTYT OBITh TOJHBKO JHUIlAa YeOBeYeCKUE eIUHUYHBIE WU
cobuparenbHble, TO W MPECTYyNJIeHUE MOXET OBITh COBEPIIEHO TOJBKO TPO—
TUB KaKOTO-HHMOYIb JIWIIA, CJIENOBATEIbHO, MPEAMETOM TPECTYMIEHUS MOXET
OBITH TOJBKO JUIO; 2) KOJb CKOPO MO KAaKMM-HUOYAb MpPUYUHAM TOCYIapcTBO
OTHUMAET OT M3BECTHOTO MpaBa CBOIO 3aUIUTy, TO HapylleHUE €Tro TepecTaer
OBITH OeclpaBUEeM U He MOANEXUT yXe BEIeHUI0O YTOJOBHOTO TMPaBOCYAMSI»
[21, c. 94]. Hanee B. CmacoBuY KOHKpPETU3UPYET 3TO MOJOXEHUE yKa3blBas,
YTO TIPEeIMETOM TPEeCTYNJIeHUS MOXeT OBITh TOJHKO YeJOBeYeCKOoe JUIO C
ero mpaBaMM, a He Belllb, HE XXMBOTHOE, He OTBJeUYeHHOe moHsiTue [21, c. 94].
HecnoxHo 3amMeTuTh, 4uTO paccyxaeHus B. CmacoBuya, KakK M pacCyXIeHUS
H. C. TaranueBa u JI. C. benorpuu-KoTasipeBcKoro, oCHOBBIBAlOTCS Ha aHa—
nu3e YeloBeKa He KaK BHIAa «OPTaHMUYECKOTO CYIIeCTBOBAHUSI», a KaK HEKOTO
COIMAJNIbHOTO TPONYKTa, MpOIle TOBOPS, KakK CyObeKTa OMpeeIEeHHBIX COIU—
aJbHBIX OTHOINEHUN.

«[MpaBo, — mponmonxaer B. CmacoBmu, — MOXeT NpHUHaIJeXaTh Kak
auuaM eIUHUYHBIM, GU3UYeCKUM, TaK M JUIAM COOMpATEeNbHBIM, OPUANIEC—
KUM, TO €CTh WEJBIM TpPYyINIlaM M COYEeTAaHUSIM, COCTOSIIUM U3 JUI Gusndec—
KWX, pa3IWYHOW BEJIWYMWHBI, Ha3HAaYeHUS, pPa3MepOB.

Takum o6pa3oM, MpeAMETOM TMPECTYMJIeHUS MOXeT OBITh YaCTHOE JUIO,
ceMbsi, COCJIOBUE, LEePKOBb, COBOKYMHOCTH JHUI[, HAXONSIMUXCSI B HU3BECTHON
MECTHOCTHU, WJIM TNyO6JMKa, TOCYZapcTBO M €ro MNpaBUTEIbCTBO, CO BCEMU
opraHamMu 3Toro mnpaBurteabcTBa. CoOGCTBEHHO TOBOpS, TOCYZapcTBO, Kak
OpPraHW3M TMOJAEPXUBAWIIUNA COBOKYNHOCTh BCEX IOPUIAMYECKUX OTHOIIEHU I
MeXay ujJeHaMu oOIIecTBa, He OBIBAaeT HHUKOTrga B I[eJIOM CBOoeM o0Obeme
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MPSIMBIM U HETMOCPENCTBEHHBIM MPEIMETOM MNPECTYyNJIeHUs; MpecTynJeHue
KacaeTCcs ero TOJIbKO MOCPEACTBEHHO, Yepe3 OTpUIlaHUEe KaKoro-HUOyAb oOr—
NeJbHOTO, ocobeHHOTO TpaBa. Ho, ¢ Opyroif CTOpPOHBI, XapaKTepUCTUUYECKYIO
YepTy B KaXJOM YTOJIOBHOM MpPECTYMJEHUU COCTaBIsIET TO OOCTOSATENbCTBO,
YTO ero BpeIHBble TNMOCJEeNCTBUS UIYT Aajbllie TOTO TNpaBa, KOTOpOe Hapylie—
HO, W TIOTPSICAIOT BeCh OOIIECTBEHHB I MOPANOK. TakuM o6pa3oM MOXHO cKa—
3aTh, YTO BCSIKOE€ YTrOJOBHOE MpecTyMmJeHWe MPOTUB JUIla IOPUIUIECKOTO —
rocygapctBa W 4YTO HEMOCPENCTBEHHBIM €Tro OOBEKTOM €CTh Ybe-HUOYAb OIM—
pelesieHHOEe TMpaBO, a MOCPEACTBEHHBIM — I[eJioeé NMPaBOCOCTOSHUE, TO €CTh
OBIT TOCymapcTBeHHBIW» [21, c. 96].

B paccyxmenusix H. JI. CeprueBckoro Takxe MNPHUCYTCTBYET BeChbMa OTYET—
JMBOE TMOHUMaHUE ABOMCTBEHHOCTU 00BbeKTa MPECTYMHOTO BO3MeUCTBUS, HEU3—
6eXHO 3akKJoyalomero B cebe MOMEHTH BpeJa OTHEJbHBIM JUILAM U BCEMY
o0mecTBY, B CUJy 4Yero BCSKOe MpecTymHoe NessHue, 3akiaiodas B cebe Bpex
UM OMAaCHOCTh M3BECTHBIM KOHKPETHBIM 6JjiaraM WJIM MHTepecaM — Hemocpen—
CTBEHHBIM TIpeIMeTaM TOCSITaTeJbCTBA, B TO X€ BpeMs SIBISIETCS IOCITAaTeNb—
CTBOM Ha OTBJEeYEHHBI MHTepec Bcero oduexutusa [22, c. 233—234].

AHanu3 TpUBENEeHHBIX MOJOXEHUN MO3BONSIET cAeNlaTh, MO KpallHeil Mepe,
ONWH HEIBYCMBICIEHHBI BBIBOJA — OTeYeCTBEHHAas YTOJOBHO-TIpaBoOBas JOK—
TpUHA JOCOBETCKOTO TMepuoga HacTaumBalia Ha NMPU3HAHUMU B KadyecCTBE OOBEK—
Ta MpaBOOXpaHbl He KaXJOTO0 MHTepeca WHAMBUIA WU TPYIIBI, a TOJbKO Ta—
KOro, KOTOPBIA MOXET MMeThb oOllecTBEHHoe 3HaueHue [23, c. 34—35].

«YronoBHo-HakKa3dyeMbiMb, — mnucaia H. C. TaranueB, — nouyutaercs abs-
Hie, mocsgrapliee Ha TaKOW OXpaHEHHBI HOPMOIO MHTEpPeCch XM3HU, KOTOPHIA
Bb NaHHOW cTpaHi, BBH NMaHHOE BpeMs, MPU3HAETCsS CTOJb CYI[ECTBEHHBIMb,
4TO TOCYAapcTBO, Bb BUAY HELOCTATOYHOCTHM APYruXb Mbpb oxpaHsl, yrpo-
XaeTh MOCIATaTeNbCTBY Ha HEro HakaszameMb» [24, c. 647].

Takum o6pa3om, yxXe Torma KPUMHMHAJIUCTBH 3alyMBIBaJIWCh HAaO TeM, 4YTO
3a MpUYMHEHUWEM MPEeCTYNHUKOM Bpena moTeprneBuieMy (00BEKTY) CKpbIBaeT—
csg HeduTo Oonbllee — HapylleHWEe HEOOXOAMMBIX YCIOBUN OOMIEXUTHUS.
Kcratu ckaszarh, cBegeHHe 0O0beKTa MPECTYMHOTO NOCSITraTelbCcTBa K Ybe—
My-1u60 TpaBy, MO-BUAWMOMY, HE COBCEM ycTpauBajo naxe camoro A. Deii—
epbaxa. «Krto mpectymaeT mpaBOMepHBIe TpaHUIBI CBOOOABI, TOT HapylmaeT
npaBa, nejaeT ockopbOineHue, obuny, Bpen. Kro Hapymaer cBobGoay, yTBep—
XIEHHYIO TpaXOaHCKUM JOTOBOPOM M OOeCHedYeHHYI0 HaKa3aTeJIbHBIMU 3aKO—
HaM#, TOT [ejaeT TMpecTylJeHue, KOTOpoe MO CceMy B malbHelllleM CMBICIE
ecTh TMOBpPEXIEeHUE WIU HapylieHUWe IMOoJ HaKa3zaTeJlbHBIM 3aKOHOM COCTOS—
mee, WJM JAessHUE IO 3aKOHY HaKa3aHUeM BIepel yrpoxaemoe M IpaBaM
npyroro mpotuBobopcTBywiee. OckopbieHnue, odbuabl naxe u BHe [ocymap—
CTBa BO3MOXHBI; TpecTylnjeHusi xe ToJbko B locymapctBe» [25, c. 21].

«[MTockonbKy coxpaHeHHe TMpaB BOOOIIEe €CTh ILeJb HaKa3aTeJIbHBIX 3aKO—
HOB, TO KaK MpaBa MOAJaHHBIX, TaK W NpaBa, NpuHaniexamue [ocymapcTBy
(KaX HPaBCTBEHHOMY JIMIy), COCTABJSIOT MpeaMeT 3allUIIaloIIeTro UX yIpex—
neHus. M Tax, KTo mpecTymas Haka3aTeJIbHBIM 3aKOH, HapyllaeT HemoCpex—
CTBEHHO TpaBa rocygapcTtBa, TOT JAejilaeT NMyOJIMUYHOE MpecTynjaeHue (Tocy-
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JapcTBeEHHOE TPEeCTYIJIEHUe): HO eXeJNu MpaBo NMOANAaHHOTO €CTh Hemocpem—
CTBEHHBI TpeAMeT HapymeHWUs, TO 3TO 3HAYUT MNPUBATHOE WJIU 4YacTHOE
npecrymnjenue» [25, c. 23].

HeynuBuTtenbHo, mMOTOMY UYTO W 3amagHasl yroJlOBHO-NpaBOBas NOKTPUHA
Toxe OblJla HalleJlleHa Ha MOMCK O00beKTa KakK 4yero-jiubo 0Oosiee «CyLIECTBEH™
HOTO», 4YeM TNpUBaTHBIe MHTepech WMHAUBUAA. Tak, mo MHeHulo Jlucra, «mpe-
CTyINJeHie MOXeT ObITb ompeaeseHo (MO CYLIECTBY), KaKb BMeHseMoOe, IMpo-
TUBOMpaBHOE JHilicTBie, KOTOpoe BCHigCTBie cBoeil o0coOOW oOMmacHOCTHU
ISl CTpOsi TNpaBOBHIXB 0Jarb O6GJOXEHO HakaszameMb» [24, c. 647].

Kak 3nech He corimacutbesi ¢ A. M. bolilloBbIM, KOTOpPBIW OTMedyaeT cCileay—
omee: «KoHe4HO Mo BHeMIHed BUIMMOCTH TMOXUTHUTEJIb BCTyHaeT BO B3aUMO—
neficTBUEe C Bellblo, a yOuilma — C 4YeTOBEYECKUM TeJIOM, KOTOpbie TaKUM
oO6pa3oM Bpome OBl M CTAHOBSITCA OO0BEKTAaMU YTOJOBHO-NMPABOBOW OXpaHHI.
OmHako MMYIECTBO OXPaHIIT CTOpoXa, a Joaeit — TenmoxpaHutenu. Opra—
HBl X€ YTOJIOBHOW IOCTUIIMM CTOSIT Ha CTpaxXe MpaBOMOpsAAKa KaK TakKoro To—
psAnKa OTHOUIEHUW MeXAy JNIOAbMU, KOTOPBIX OCHOBAH Ha TpaBe, T. €. B KO—
HEYHOM CUYETEe OXPaHSAIOT He4YTO OoJibllee — TOCMOACTBYIOIUNA TOPSATOK 00—
MECTBEHHBIX OTHOUIEHUU, CUCTEMHO CTPYKTYPHUPYOIIMUX OOIIECTBO M He Ja—
IOMUX eMy copBaThCsl B 0Oe3QHY xaoca M CaAaMOYHHUUTOXEHUS. A ToceMy Of—
paBIaHO JIM BO3BpalleHUWE K OCMBICIEHWIO MPOOIEeMbl Ha YpOBHEe MeHUS 00
yBuaeHHoM? OmnpaBOaHO JIU TakKoe BO3BpallleHHE K «UCTOKaAM», KOTJa MOTpa—
YeHO CTOJBKO YCUJUU, UYTOOBl TMOHITH CYIECTBO OJTOW TpobGIeMBbI?»
[26, c. 28—29].

NTak, oTeuecTBeHHas YTOJOBHO-NpaBOBas NOKTpUHA (TIaBHBIM o6pa3zoMm
OHa, MOCKOJbKY B NOKTPpWHE 3amagHOUW ydyeHUe 00 0OBeKTe malibHEWUIIeTro
pa3BUTHUS TaK U He TMOJYYUJIO), XOTS W HE CMOTJa MPeoqoJieTh CKOBBIBAIOIIUE
ee paMku mpaBa (TaKk WUJIM WHadYe TMPECTYMJIeHUE CBOAUIOCH K HapylmleHUIO
HOPM TIOJIOXUTEIBHOTO TpaBa, OMpeNeNsIoIMUX IPUIUIECKUN CTpoU obmie—
XKUTUS, 3aKJOYAIMUNACI B HEOOXOOUMOCTU COOJNIONEHUS YCTAaHOBIEHHBIX
3aKOHOM TIpaBUJ XU3HU M JeSITEJIbHOCTH), Bce ke Ha pyoexe XIX—XX BB.
BIJOTHYI0O TONOINIJIAa K pEemeHNI0 MpobieMbl 00beKTa (KOTOPBIM TOKa OTOX—
NECTBISJICS C TMPEeIMEeTOM M He OBIJI CTPYKTYpUpOBaH) mpectymieHus. Oue—
BUAHO W npyroe. Eciu oT6GpocuTh LeNBIUW P UAEOTOTUUYECKUX HIOAHCOB, KO—
TOPBIMU M300MIIOBaa COBETCKass HayKa YroJOBHOTO IMpaBa, TO MEXIY <«Opu—
OIUYEeCKUMU OTHOMIEHUSIMU», «OTHOMIEHUSAMU JIONed APYT K OPYTy WJIU K IOpU—
OIUYEeCKUM YCTAHOBJIEHUSM», <«IIPaBOCOCTOSHUEM KaK OBITOM TOCYyIapCTBEH—
HBIM» W <«IOPSAJKOM OOIIEeCTBEHHBIX OTHOIIEHWI» BIOJHE MOXHO YCMOTpPETh
mapajjieiau. A 3TO 3HAYUT, YTO YTOJOBHO-IpaBOBasi TEOPUS COBETCKOTO Ie—
puoma He OBIJIa CTONb yX HE3aBUCUMON OT MOPEBONIOIMOHHOTO YTOJOBHO-
MpaBOBOTO HacJenus W najleKo He Bce el Obo oTBeprHyto. Kak pa3 Haob6o—
pOT, B3SITHI 3a OCHOBY MOPSNOK CONMAJbHBIX OTHONIEHUU CHadajla accouu—
upyeTrcss C TMOPSIKOM, COOTBETCTBYIOIIMM HHTepecaM TPYIASIIUXCSI Macc H
00yCNIOBJIEHHBM NUKTATypOW MpojieTrapuara, a BMNOCIEICTBUU C COUMAIUCTU—
YeCKUM COIMAJbHBIM MOPSIIKOM, KOTOPBIU HOJNXeH OBII OBITH MpeoOpa3oBaH
B KOMMYHUCTUYECKUU COUMANBHBIA MOPANOK <«TOBAPUIIECKOTO COTPYAHUUE-
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cTBa M B3auMMHOMW moanmepxku» [27, c. 275]. [lo GonbmoMy cuety, coBeTcKas
JOKTPUMHA HUKOrga, MO CYTU, He OTBepraja JOPEBOJILUUOHHYIO TPakKTOBKY
MPEeCcTYNMIeHUsI KaK <«KOHCTATUPOBAHHOTO 3aKOHOIATEJIbCTBOM BPEIOHOCHOTO
nocsrateabcTBa Ha XM3HEHHBble YycioBus obuiectrBa» [28, c. 357]. Ee He
ycTpauBajao mpeacTaBiieHue 00 oOliecTBe KakKk €IMHOM LejoM. Tak, Hampu—
mep, H. . AypmaHoB oTmeuan ciuenylomee: «CoUMONOTH, a TaKXe U HEKO—
TOpble NMPEACTABUTENU KIACCUYECKOW IWIKOJbI, TOBOPAT O MPECTyMJEHUU KakK
NesSHUU, MpeacTaBAsiiOleM OOBEKTUBHYK OMNACHOCTb AJIS o0ulecTBa, HO TMO—
NBITKU KX ONpPEAEJUTh XapakTep O5TOK OMNACHOCTU MNOpaxarmT cBoeil Oecrno—
MOIIHOCTBIO, TakK KaK OHHU CTapalwTcs 3aMacKUMpOBaTh KJacCOBYIO MNPUPONLY
npecrynieHus» [29, c. 87].

BoT, cobGcTBeHHO, U BCS KpUTHUKA.

B coBpeMeHHBIX YyCAOBUSAX LEIUKOM MOHATHO CTPEMJIEHUE MHOTUX YYEHBIX
BCSYECKU OTKPECTUTHCI OT MapKCHUCTKO-JIEHUHCKOTO HacjJedusi C ero rumep—
Tpo(PUPOBAHHBIM NMOHMUMAaHUEM POJU OOIIECTBEHHOrO Hal JUYHBIM U TPAKTOB—
KO JTMYHOCTU KaK COBOKYMHOCTU OOIIECTBEHHBIX OTHOWEHUN. UMEHHO 3TuUM
U Oblsa oOycioBJeHA HU3JUIIHIA OTTOPXEHHOCTh OT HMHAMBUAA B paboTax
CTOPOHHUKOB MOHMMaHWUSI 00BEKTa MpECcTyNJeHUsI KaK OOIIECTBEHHBIX OTHO™
meHuit. OTcona U UHTEHCUBHBIA HayYHBI MOUCK HOBOTO «JIOCTOHHOTO» OyXYy
BpeMmeHu TepMmMuHa. OmgHako, KakKk MNpeAcCTaBisieTCs, NeJO 3aKJlyaeTcs He B
TEpMUHOJOTUU, a B cyumectBe Bonpoca. KctaTtu roBopsi, 3To 00CTOSTENbCTBO
MpU3HAETCS W TPUBEPXKEHIAMU <«HOBBIX» TOAXONOB K OMpENeIEeHUIO MOHSITUS
npecrynienus. Tak, Hanpumep, A. D. XaluHckuil oTrmMevaeT cleayoliiee:
«MoOXHO JerKko MNPUMHUPUTHCS C YHNOPHBIM YyHnoTpebOjeHUeM Oeccoaepxkareyb—
HOTO TMOHSTHUS «OOIIECTBEHHbIE OTHOLIEHUS», €CJIU KOMY-TO YNOTpPeOASABIIUN—
csg eme H. C. TaraHueBbIM TEepMHUH «IpaBoBoe OJaro» He HpaButcsa. Ho 3za—
wuuiaeMoe 061aro OHOJXHO OBITh ONMMCAaHO B 3aKOHE, B pELICEHUSAX CYIOB U B
NpaBOBOW NOKTPUHE TakK, YTOOBl MOXHO OBIJIO MNOHATh, B YEM OHO COCTOWT,
HaCKOJIbKO OHO LEeHHO, TpebOys O OXpaHbl CTOJb OOJBIIMX HU3AEPXKEK, Ka—
KOBa €ro ys3BUMOCTb, KaK OHO MoXeT ObITh ymajneHo [30, c. 342].

OCHOBHOE TMpelHa3HaYeHUE NPaBOBbBIX MNpPEANUCAHUNA — periaMeHTUpo—
BaTh XWU3Hb COLlMyMa, yCTaHaBJiuWBas TpaHULBl A03BOJIeHHOTro. Kpurepuewm
JeJeHus TpaBa Ha OTpacju, HapsgAy C METOAOM MPaBOBOTO peryJuUpOBaHUS,
BBICTYNAWT OMNpeneleHHble cPepbl coUMalbHBIX OTHOUWEHUH. «COBOKYMHOCTb
O0UIeCTBEHHBIX OTHOWIEHU, pEeryJiupoBaHUE KOTOPBIX OCYLIECTBJISIOT MpPaBo—
Bble HOpPMBI, M MOBeJEHUE CYOBEKTOB COLMANbHOW AKTUBHOCTHU, TO €CThb
YYaCTHUKOB TaKUX OTHOLIEHUN, COCTABIASIOT MNpEeAMET MNPaBOBOTLO pPEryjiupo—
BaHusi. [lpaBoBble HOpPMBl HampaBJeHbl Ha YyCTaHOBJEHHUE U obecmeyeHHUeE
YCTOHUYUBOCTU OOUIECTBEHHBIX OTHomeHuit» [31, c. 130] — pe3oHHO 3amMeua—
I0T aBTOpH y4yebHOTo Kkypca «OO6meTeopeTudyeckass OPUCIPYIEHIUSI» TOL
penakuueit KO. H. O6opoTtoBa. B mpouecce aelicTBUS TaK Ha3biBAE€MBIX «CO—
3uJaTeNbHbIX» OTpacjeil nmpaBa (KOHCTUTYUMOHHOTO, TIpPaXJaHCKOTro, XO3si—
CTBEHHOTO M T. I.) YyCTaHaBJIMBAETCs OMNpeJeJeHHBbI MOPSANOK COCYLIECTBOBA—
HUS WHIWBUIOB B IMpeaeax colMyMa, KOTOPBIA MO3BOJSET pa3peliaTb BO3—
HUKAIIUuEe KOJJIU3UU MeXAy cyObeKTaMu TeMu cnocobaMu, B KOTODPBIX 3a-
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WUHTEpEeCOBAHBl TOCYAapCTBO M 0OmMeEcTBO B IHesoM. MMeHHO 3TOT MOPSIAOK M
SIBISIETCS OO0BEKTOM YTOJOBHO-TIPABOBOW OXpaHbBl W HE CTOJb BaXHO TMpHU
3TOM KaK €ro Ha3BaTh: «OONIECTBEHHBIE OTHOUIEHWS», «COIMAJbHAS 000JOY—
Ka» unum «cdepbl XHU3HeNesITeIbHOCTU». Tak, Hampumep, chepy Xo3sglCTBEH—
HbBIX OTHOIIEHUN coraacHo 4. 4 cT. 3 Xo34iCTBEHHOTo Koaekca YKpauHBI
COCTaBASIOT XO3AUCTBEHHO-TIPOMU3BOACTBEHHBIE, OPTaHU3ANMMOHHO-XO3si—
CTBEHHBIE U BHYTPUXO3SIUWCTBEHHBIEe OTHOMEHUs. B pesynbrare wux peria—
MEHTAallUU XO3SIUCTBEHHBIM 3aKOHOJATEJIbCTBOM YyCTaHaBJIWBaeTCs OIpene—
JEeHHBI TOPSNOK OCYIEeCTBIEHUS XO3SINCTBEHHOUN NesITEIbHOCTU, TO €CTh
NesTeTbHOCTU CYOBEKTOB XO3AMCTBOBaAHUWS B cdepe OOIMECTBEHHOTO MPOU3—
BONCTBa, HAaNpPaBJIEHHON Ha M3TOTOBJEHWE M peanu3alUio MPONYKIMHU, BHITOI—
HeHue pabor nubGO oOKazaHUe YCIYyr CTOMMOCTHOTO XapakTepa, HUMEWIIUX
HeHOBYI0 omnpenaeleHHOCTh (4. 1 c¢T. 3 X034HCTBEHHOro Koaekca YKpauHBbI).
B »Toit cBSI3M BIOJIHE €CTECTBEHHBIM SIBJISETCS MpeANnucaHUe 3aKOHOIaTels,
agpecoBaHHOe cyObeKTaM XO3SAWUCTBOBAaHWUS M APYTMM YYaCTHUKAM OTHOIIE—
HUN B cdepe XO3IUCTBOBAaHUS, OCYHIECTBISATH CBOIO AESITEJIbHOCTh B Ipene—
JlaX yCTAaHOBJIEHHOTO MPaBOBOTO XO3SWCTBEHHOTO TMopsnKa, cobiiomas Tpebo—
BaHUS 3akKoHonaTeidbcTBa (4. 3 c¢T. 5 X033 MUCTBEHHOro KoJaeKca YKpauHBbI).
VYTBepxaeHue OOIMIECTBEHHOTO XO3SUCTBEHHOTO TNOPSIAKAa B DKOHOMUUYECKOWA
cucTteMe YKpawHBl TPOBO3TrjallaeTcss ONHOW W3 OCHOBHBIX Iejeidl Xo3sii—
CTBEHHOTO Kolnekca YKpauHbl (mpeamOyna). M XxoTd «B Teopuu U TpaKTUKeE
XO03SIMCTBEHHOTO TpaBa, TaK Xe KaK B IpaXIaHCKOM IpaBe, TPaJUIMOHHO He
BBIIENsIeTCS TaKoW »JIeMeHT cocTaBa, KaK OO0BEKT, MOCKOJBbKY 3AeCh HET
SIpKO BBIPaXEHHOTO 3aKOHOMATEJbHOTO HEJNIeHUS CAaHKIUUA B 3aBUCUMOCTHU OT
obnactu mocsrateabcTtBa» [32, ¢. 251], JOTrMYHO TPEANOJOXMUTH, YTO OOBEK—
TOM JI060TO TpaBoOHapymeHUs (TOM 4YHUCIe U MpecTylJeHus) B cdhepe Xo3saii—
CTBOBAHWUS SBISAETCS NMPAaBOBOW XO3ANCTBEHHBIN mopsangok. MMeHHO ero, B om—
peleeHHBIX ciydasx, OepeT ToOJ OXpaHy YTOJNOBHBIN KOIeKC YKpauHBI.

B coorBercTtBUM c 4. 4 cT. 215 X035UCTBEHHOTO KoJaekKca YKpauWHBbl Ta—
Kue TMpaBOHapylieHUss B cdepe XO3IUCTBOBaHUSI, KaK COKpBITHE OAHKpPOT—
cTBa, (GUKTUBHOEe OAHKPOTCTBO WM YMBIOIJIEHHOE NOBeJEeHUE A0 OaHKPOT—
CTBa, a TaKXe HeNMpaBOMepHBbIe AeUCTBUS B MpoOLenypax HemJaTeXecmo—
coObHOCTHU, CBSI3aHHBIE C pACHOpSIXKEHUEM MMYINEeCTBOM NOJXHUKA, KOTOpPHIE
MPUYNHUIN CYIIECTBEHHBIU ylmepd MHTepecaM KPEeAMTOPOB W TocymapcTBa,
BIIEKYT YI“OJ'IOBHYIO OTBETCTBEHHOCTh BUHOBHBIX JHI B COOTBETCTBUU C
3akoHOM . [lOTWBITKU ONpeneNuTh PONOBOUW OOBEKT TMpecTymyJeHUil B chepe
xo3saicTBeHHON nesTtenbHocTu (paspen VII YK YkpauHbl) ¢ MHBIX MO3ULIUK
ypeBaThl BeChbMa CEPbE3HBIMU HETATUBHBIMU TMOCJHENCTBUSIMU, BIJIOTH OO
MOJHOW HUBEJIUPOBKM OOBEKTAa TaKWX AesSHUI, B TOM 4YHUCJIEe W HAa 3aKOHO—
naTelbHOM YpoBHe. Tak, Hampumep, B COOTBETCTBUU cO CT. 164.2.12 neii—
ctBylomero HamoroBoro komekca YXKpawHB B 0O0mUI HamxoroobiaraeMblil
NOXONX TIIaTeJbIIMKa HaJora BKJIOYAKOTCS TakXe NeHbru JUOO UMYHIECTBO
(HeMaTepualbHbie aKTHUBBI), MOJYyYeHHBIe B BUIE B3SITKU, MNOXUIIEHHBIE
nub6o HaWIZeHHBIEe B KadyecTBe KJaja, He CHIaHHOTO TOCYAapCTBY B COOTBET—
CTBUM C 3aKOHOM, B CyMMe, ONpeJeIeHHOW OOBUHUTENbHBIM NPUTOBOPOM
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cyda He3aBUCUMO OT Ha3HaYeHHOW Mepbl HakaszaHus. [IlpenmucaHue B3U—
MaTh HAaJOTW C JOXOJOB, MOJYYEHHBIX MPECTYNHBIM IMyTeM, MO CYTU CTaBUT
3HAaK paBEeHCTBAa MeXIy 3aKOHHBIMU HUCTOYHUKAMU (GOPMHUPOBAHUS NOXOAOB,
YTO COOTBETCTBYET NMOHSATHUIO TMPAaBOBOTO XO3SIWCTBEHHOTO MOpSAKa, M He3a—
KOHHBIMU cmocob6aMu oborameHusi. Hamoroo6moxeHue TOXOAOB, TOIYyYEeH—
HBIX HE3aKOHHBIM IMyTeM (XUI[eHWe, MOJydeHHe HeNpaBOMEPHOW BBITONH,
KHUJJIEePCTBO, TMPOCTUTYLUS, TOPTOBIs JIOAbBMU, OpraHaMu, HapKOTHUKaMH,
OpyXueM U Ap.), TMOJHOCThIO CTHUpAEeT TPaHb MEXAY CONUATbHBIMU (TIpUeM—
JTEeMBIMM) OOUIECTBEHHBIMU OTHOIIEHUSMU, BBICTYMAUIUMU OOBEKTOM YIro—
JTOBHO-TIPAaBOBOU OXpaHBl U AaHTUCOUMAJbHBIMU OTHOIIEHUSMU, TAKOBBIMU He
apasitomumMucs. YTo Xe KacaeTcs AOBOJbHO pacmpoCTpPaHEHHOTO B Tocien—
Hee BpeMsI YyTBEPXJAEHUS O TOM, UYTO TakKue TEPMHUHBI, KaK <«IpaBoBoOe
6yaro», «IEeHHOCTU» U HAp., SIBIASIOTCSI OoJee KOHKPETHBIMU W MeHee pac—
MJBIBYUATHIMU, YeM TEPMUH «OOIMECTBEHHBIE OTHOMIEHUs», TO OHO, MSITKO
roBOpsi, BBI3BIBaeT Bo3paxeHus. CrpemyeHue n0OOW IEeHOUW MNpenartp 3a—
OBEHUIO «HUOEOJIOTUYECKU 3aTlsTHAHHBIE» OONECTBEHHBIE OTHOUIEHUS TpU—
BOAUT K TOMY, UYTO YYeHble TaK WM HWHAauYe NBITAIOTCS MOMECTUTh Ha HUX
MECTO JAPYIyl0 COUMAaNbHYIO KaTeropuio, W KaK pe3yJbTaT BCE CBOOUTCS K
TeM Xe «MHOTOCTpaXalbHBIM» OONIECTBEHHBIM OTHOUIEHUSM.

Tak, Hanpumep, C. C. SJueHko omnpeneyasieT oOUIECTBEHHBIH MOPSANOK Kak
CONMAJbHYI0 IEHHOCTh, MpeOBBAONIyI0 MON OXpaHO#W 3akoHa. OmHako, pac—
KpbIBass TOHSATHUE ITOW COIMAJbHOW IIEHHOCTU, aBTOpP OTMeyaeT, YTO oOIEe—
CTBEHHBINI TOPSINOK XapaKTepu3yeT TaKoe COCTOSIHUE OOUIECTBEHHBIX OTHO—
MeHU, KOTopoe obecmeynBaeT CIIOKOWHBIE YCIOBHUS OONMECTBEHHO MOJE3HOU
NesTeTbHOCTU, OTHBIXa W OBITA JIOAEl, BKIOYas BHEIIHUE YCIOBUS HOPMaIb—
HOTO (PYHKUMOHUPOBAHUS MPEANPUATUN, YyUpeXAeHUN M OpraHW3amUU, CO—
6noneHue OOIIEeCTBEHHOW Mopanu, a TakXe NPUHIUIOB TOJb30BAaHUS Mare—
puanbHbiMu Osaramu [33, ¢. 723]. B. B. HaayuumuH, aBTOp OIHOW M3 MOHO—
rpadmdeckux paboT MOCHENHUX JIeT M3AaHUS, MOJHOCTHIO pa3nensss KOHIeHm—
U0 «00BEKT — colMalbHBIe IEHHOCTH», KOHCTAaTUpyeT: «B Hayke yromos—
HOTO TIpaBa TOJ HEMOCPENCTBEHHBIM O0OBEKTOM XyJIWUTAaHCTBA MOHUMAaeTCs 00—
MEeCTBEHHBI ! MOPSTOK B YacCTU oOecledyeHUsS CINOKOWUHBIX YCJIOBUU o0O6me—
CTBEHHO TIOJE3HOU AesITeIbHOCTU, OBITA W OTABIXa Jofaeii. MHBIMU croBamu,
COBOKYMHOCTh OOIIECTBEHHBIX OTHONIEHWI, KOTOphle obOecmedymBalOT oOIe—
CTBEHHOE CMOKOWCTBUE, HOPMAJbHBIE YCJIOBUS Tpyna, ObITa WM OTABIXA JIO—
neit. C 3TUM MBI corjacuTbcsa He MoxeM» [34, c. 57]. Ho yxe uyepe3 nBe
crpanuusl B. B. Hanyuumun, nmoaaepxupas nozuuuto C. JI. llanuenko, nge—
naeT cienylomuii BeIBOA: «OONmEeCTBEHHBI MOPSIAOK — 3TO COCTOSHHE 00—
IECTBEHHBIX OTHOUIEHUU, CBSI3aHHOE C COOJIOOEHMEM KaXIbIM TpPaXIaHUHOM
YCIOBUI, OMpeAeleHHBIX MPaBOBHIMU HOPMaMU, TPAAUIMOHHBIMHU MOPaJbHBI—
MU U OOBIYHBIMHM TpeOOBAHMSIMU OTHOCHUTEIbHO yBaXeHUS K BJIACTU, MpPaBO-
MOCJHYIMHOCTU, COONIOAEHUS TNpPaBUJI OOIMIETMPUHSITOTO TMOBEOEHUS B O0OIEe—
CTBE, NPU KOTOPOM KaXIOBIl CO CBOEW CTOPOHBI BemeT cebs Tak, Kak dak—
TrudeckKu BenyT Apyrue. OOMIECTBEHHBI MOPSIAOK HAaXOAUTCA B EAMHCTBE WU
B3aMMOOOYCIOBIEHHOCTU ¢ TpaBomopsaakom» [34, c. 61].
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He BpnaBasch B meTanw TO TNOBONY TNPUBEAEHHBIX ONpeAesieHUN ob6me—
CTBEHHOTO MOpSAKa, 3aMeTUM — BCE€ NPABUJBHO, OJAHO HEMOHSATHO: MOYEMY
B 3TUX ONpeAeNIeHUsIX NpeTeHAYIlNe Ha YHUBEPCAaJIbHOCTh <«COIMAJIbHBIE
IIEHHOCTU» MCYEe3al0T, a BMECTO HUX NOSIBISIOTCSI «abCTpaKTHBIE», «pac—
MIBIBYATHIE», «UCKYCCTBEHHBIe» W T. . obmecTBeHHBe oTHOomeHus1? He mo—
TOMY JIW, 4TO C TMO3WIMM oOulecTBA, KaK cHpaBenIumBo momuepkuBaeT B. be-
JTOKOHEB, Bpell He MOXET OBITh MPUUYMHEH LMEHHOCTSIM TMyTeM HM3MEHEHUS WX
CBOMWCTB, MOCKOJNbKY TMOKa OHM He HaXOASITCI B CHUCTeMe OOIIeCTBEHHBIX
OTHOIWIEHWI, OHM OJsI obumiecTBa OGe3pa3nuyHbl. L[eHHOCTH TOJNBKO TOTrga cra—
HOBSITCS COUMAaJbHO 3HAYUMBIMU, KOTHa BXOASIT B CTPYKTYpPYy OOIIecCTBEHHBIX
OTHONIEHWI, a JIOAM CTAHOBITCS UX CyObeKTaMU, KOTAAa MEeXAy JTIOAbMU
BO3HUKAIOT KOHKPETHBIE CBSI3M MO MOBOAY 3TUX HeHHocTeil. [loatomy yro—
JTOBHO-TIPABOBOU oOXpaHe MOAJeXaT He caMMU IEeHHOCTH, a ILEeHHOCTU Kak
9JIeMEeHT OOIIeCTBEHHBIX OTHolIeHui [35, c. 14].

B. M. TpyOHUKOB, OTTajJKMBasicb OT COOCTBEHHOMW Xe TOYKU 3pEeHUS O
«IBYyOOBEKTHOCTU» OO0BEKTAa MpecTyniaeHUs] (OCHOBHBIM TEPBUYHBIM OOBEK—
TOM, KOTOPOMY MPUYMHSAETCS Bpea, BHICTyHaeT collMajbHasi 000J0YKa JUYHO—
CTH, a BTOPUYHBIM — chOpPMUPOBAHHBIE B JaHHOM OONIIEeCTBE COIMaJbHBEIE,
oO0mIeCTBEHHBIE OTHOIIEHUSI, KOTOpPBbIe W 00pa3ymT 3Ty 000JT0YKY), BAPYT
nejiaeT MOBOJbHO HEOXHUJAHHBI BBIBOA O TOM, YTO HOBBIM YHUBEPCaJIbHBIM
MOHSITUEM O0BEeKTa MOJXKHB TMpH3HaBaThCsI TpaBa W CBOOOIB 4YesioBeKa M
rpaxmanuHa [36, c. 325]. CBoif BHIBOA aBTOpP OOOCHOBBIBAaET CCHIJIKAMHU Ha
nmo3unuio B. JI. CnacoBuya, KOTOpPBIA paccMaTpuBaJ MPECTyMIeHHE KaK To—
CATaTeJbCTBO Ha 4Ybe-JIMOO TpaBo. B 5Toil cBSI3W HeNb3sT HE COTITACUTHCI C
A. O. lllannoM, koTopbiii oTMeuaeT: «OcHOBHAas 3almoOBeAb MOpaju, Kacawolia—
sics NeUCTBUTENbHBIX B3aMMOOTHOIIEHUU JIOHed OPYyr ¢ APYTroM, MOXET OBITh
chopMynupoBaHa ONHWM TpeIIOXeHUEM: «yBaxXail Apyroro». 3amoBeab yBa—
XeHUs 4YeJloBeKa YeJTOBEKOM yxXe oOycliaBiuMBaeT OOIMHOCTH C APYTUM Yelo—
BEKOM, UYTO W JejlaeT pealbHOW 3Ty 3amoBenb. CBSI3b C OOIMIHOCTHIO BHICTYy—
maeT KaK pe3yJbTaT HUCTOPUYECKOTO Tpollecca, KOTOPHI 0O0BenUWHSIET droaei
B €AWHBIH TOTOK coObiTUl. Peub uaer He 00 00S3aHHOCTU, MOpOXIAalOIIlei
CBSI3b, a O CBSI3U, KOTOpas JaejaeT BO3MOXHOU caMy OOS3aHHOCTBH»
[37,c.89].

Nuavye roBOps, TpakKTOoBKa NpaB W CBOOOJ 4YeloBeKa M TpaXIaHUWHA Kak
BHECOLMalbHOUW KaTeropuu mnpocto abcypnaHa. Benp He cayuaitHo Konctuty—
uuss YKpauHB TpPU3HAET YejoBeKa, €ro XW3Hb U 3A0POBbE, YEeCTh WM JOCTO—
WHCTBO, HENMPUKOCHOBEHHOCTh M 0E€30MaCHOCTh HE NMPOCTO HAWBBICIIENW IEH—
HOCThIO, a ILIEHHOCThIO coluaibHOU. K TOMYy Xe «yHUBEepCaJlbHOCTb» HOBOTO
MOHSTUSA 00BbeKTa pa3dbuBaeTcs o mepBb kxe pasznen OcobeHHol yactu YK
VYxkpauasr — «[IpecTynneHuss TPOTUB OCHOB HAallMOHAJIbHOU O6e30MacHOCTH
Ykpaunsi». Kctatu, Ha 3T0 oOpamas BHuMaHue u cam B. JI. CmacoBuu, Jso—
TMYECKUM 3aBeplieHMEeM IMO3UINU KOTOPOTO CTal €ro COOCTBEHHBIN BBIBOI O
TOM, YTO B KOHEYHOM WTOTre MNpecTylJeHUe NPUUYUHSIET Bpel <«IeloMy Tpa-
BOCOCTOSIHUIO, TO €CTh BCeMYy OBITYy TocygapCTBeHHOMY». Bmpouem, Ha Bechb—
Ma cBoeoOpa3Hoe LUTUPOBAHUE KJIACCHMKOB yXe obOpalrajioch BHUMAaHUE.
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CaMa mo cebe HOMeHKJaTypa mpaB M cBOOOI yeaoBeKa, KakK BOOOIIEM-TO
u nwwboe WHOE HOPMATHUBHOE TMpeANucaHue, OOBEKTUBHO HE MOXET BBICTy—
MmaTth B KayecTBe 0OBEKTa YyroJIOBHO-IIPAaBOBOW OXpaHBl. B TpoTUBHOM ciydae
MOCHNeAHsAs] TpeBpamaercss B camMolesb. OXpaHe TONIEXUT TaKOW, CKIAIbl—
BaoIIUiica B pe3yJbTaTe peanu3alMu DTUX TMPEeNNUCaHUI, MOPSTOK B3aUMO—
OTHOIIEHUU MeXAy JIAbMHU, a TaKXe MeXAy YeIOoBeKOM M TOCYydapcTBOM,
MpU KOTOPOM BCE€ JIOAU CBOOGOMHBI M pPaBHBI B CBOEM NOCTOMHCTBE M TpaBax,
npaBa W CBOOOAB 4YeJOBeKa HEOTUYYXJAaeMbl W HEPYINIUMBI M OTPEAEHSIOT
comepXxaHUe UM HANPaBIEHHOCTh NesITEJbHOCTH rocymapctBa. M. M. AGpami-
KOBWY, ellle B caMOM Havaje MPONIJIOTro BekKa, chmpaBeasuBo 3aMeTui: «Oco—
OGeHHO BaXHO IMOHSITh HPABCTBEHHOCTh HE KaK OTBJIEYEeHHYIO HOpPMY, a Kak
XUBYIO CUJYy, KOTOpas NMpPOHWKaeT B O6OpbOy MHTEpecOB W CTpacTeill, 4TOOHI
MPUMUPUTL U obraroponuth ee. UTo Takoe MpaBO, KaK He pe3yabTaT 3TOTO
MPUMUPEHUs], BHI3BAHHBIM NMPUKOCHOBEHWEM HPABCTBEHHOTO Hayajla K XWU3—
Hu? MBI mpexncraBiiseM cebe MpPaBOBOW MOPSANOK IMpeXae BCEro KaK MOPSIIOK
peajlbHBIX OTHOUIEHWU, KaK MPaKTUKy XU3HU, KaK Ty COBOKYINHOCTH OCHOB—
HBIX W 2JIEMEHTAapHBIX TpeOoBaHUII, 6€3 KOTOPBIX caMoOe€ CYyIeCTBOBAaHUEM B
obmecTBe OBINIO OBl HeMbBICAMMO» [38, c. 618].

Brimme yxe momuepKWBaJNoOCh, YTO ONHA JUIIb HOPMAaTWUBHAs TNPUOPUTET—
HOCTh 4YeloBeKa, ero mpaB M cBobGonm He Ooyiee 4yeM aeKjapalus, MO CYTHU
HUYEero He MEHSI0Ias ¢ TOYKW 3peHUs CKaAblBawlielics cCOUMaNbHON Tpak—
tuku. CrneumanucTtel B 06JTacCTM KOHCTUTYIMOHHOTO TpaBa KOHCTaTUPYIOT,
YTO «IMpaBa W CBOOOAB 4YeNoBeKa M TpaXIaHWHA ele He cTajlu B YKpauHe
peaJbHOUW HMEHHOCTHhIO, a KaXIObIl YEeTBEPTHIUM TpakJaHWUH YKpPauHB XWBET 3a
yepTtol GemHocTu... Teopus M mpakTUKa O6e3yCITOBHO NONTBEPXKIAlOT perra—
IOy POJb B CUCTeMe KOHCTUTYIMOHAJIM3Ma MEXaHU3MEHHOW YacTU 3allUTHI
nmpaB yejoBeKa MO CPaBHEHUIO C ONpelelieHUMEeM MpaB, CBEAEHHBIX B 3aKOHBI
rocymapcTB M MeEXIyHapomAHBbIe cTaHmapThl» [39, c. 15, 16].

Omnpenensiss MOHsSATHUE KOHCTUTyHUOHanudMmMa, M. @. Op3ux NPUXOAUT K
BBIBONY, YTO 3TO TOJUTUKO-TIpaBOBas CUCTeMa TEOPUU, HUIEOJOTHUM W TpaK—
TUKM, BKJMOYaoInas B ceOs KOHCTUTYIMOHHOE NMpPaBOCO3HAHWE, KOHCTUTYLIH—
OHHO-HOPMAaTUBHBIE MOCTYNaThl, KOHCTUTYIMOHHBIE NMPaBOOTHOIIEHUS, Ipe—
AIycMaTpuBawIiue MpPU3HAHUE U TOCYJapCTBEHHYIO 3allUTy NpaB U CBOOOX
yeJoBeKa W accomualuil JoAeil, a Takxke CyObeKTUBHBIe NMyOIUUYHBIE TpaBa
U cBOOOOB (KOTOpBIE MOTYT OBITH HampaBIeHB MNMPOTUB TOCYIapCTBEHHOU
BJIACTU TO WCKOBOW MOAeNW: TpaXJAaHUH A TMPOTUB TOCyAapcTBA) M KOHCTHU—
TYHMOHHYIO 3aKOHHOCTh [39, c. 24].

Takum o6Gpa3om, mpaBa U CBOOOXB YeJOBEKa — O3TO HE TOJNBKO U He
CTONBKO WX HOPMAaTWBHAS HOMEHKJIAaTypa, CKONbKO (akTuueckas peanu3alnus
u 2bdbexTUBHAS 3aluTa, YTO, B CBOIO OUYepeab, BO3MOXHO TOJHKO B paMKax
COOTBETCTBYIOIIETO COIMAJbHOTO TMOpPSIAKA.

Cpenun ONMOHEHTOB KOHIEMIIMU OO0BEeKTa KaK OONIECTBEHHBIX OTHOIIEHUIA
BechbMa pacIpOCTPaHEHHBIM SBISIeTCS Te3UC O TOM, UYTO YTOJOBHBIA 3aKOH
0 TakoM O00beKkTe He YHNOMUHAeT.

Taxk, Hanpumep, C. b. N'aBpumr oTMevaeT cieayloumee: «3aKoOHOIATeENdb
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HUKOTJa He IMOJIb30BaJCA U He TMOJNb3yeTCs ceilyac TpPU TepeduciIeHUU B
COOTBETCTBYIOI[UX CTaThsIX YTOJNOBHBIX KOIEKCOB OOBEKTOB YroJIOBHO-TIpa—
BOBOU OXpaHBl MIM B KAaKOM-HUOYAb MHOM CMBICIE TEPMUHOM <«OOIIECTBEH—
Hble OTHOIIeHUSA». Tak, B coOTBEeTCTBMU ¢ 4. 1 c¢T. 2 YK P® mepedeHb 3TUX
00beKTOB ciaeaylomui: «I[IpaBa u cBoOoOnb 4YenoBeKa W TpaxaaHWUHA, COO—
CTBEHHOCTh, OKpyXalomias cpena, KOHCTUTYUMOHHBIN cTpoil Poccuiickoit
®denepaunun, MUp M 0e30MacHOCTh YedoBedyecTBa» [17, c. 4].

C HuM conunapeH u B. Il. EMmenbsgaHoB: «YTo KacaeTcs YrojoBHO-NpaBoO—
BBIX HOPM, TO HHKOTZAa, HU B KaKOM YTOJNOBHOM KOIEKCE TOTO HWJU HUHOTO
rocymapctBa (maxe CONMAIUCTUYECKOTO) OONeCTBEHHBIE OTHOUIEHUS He
Ha3bIBaJIUCh M HE HAa3BIBAalOTCI B KadyecTBe OOBEKTa YrOJOBHO-TIPaBOBOM
oxpaHbl» [18, c. 64].

Ha 310 Xe oOctosdATenbcTBO oOpamniaer BHuMaHue U B. M. TpyOHUKOB:
«B oOme#t yactu YroloBHOro koaekca YkpauHsl (4. 1 cT. 2) mpuBOAUTCSH
00001IeHHBII TepeyeHb OOBEKTOB YTOJOBHO-TPaBOBOU oxpaHbl. K HUM OTHO—
cIATCS mpaBa W CBOOOAB YeioBeKa W TrpaXJgaHWHA, COOCTBEHHOCTH, OOIIe—
CTBEHHBI TOPSANOK U obOImecTBeHHass 0e30mMacHOCTb, OKpyXawmmias cpena,
KOHCTUTYUMOHHBIN cTpoil YKpaumusl» [36, c. 325]. B o5ToM TmepeuHe
B. M. TpyOHUKOB cHaydaja 0co00 BbIAeNsieT NMpaBa U CBOOOJBl 4YejlOBeKa U
rpaxgaHuHa, a TOTOM JejiaeT BBIBON O TOM, YTO 3TO YHUBepCalbHOE TOHSI—
Tue o0beKTa mpecTymieHusi. [IpaBga, Ha KakKoM OCHOBAaHUU aBTOp abcTparm—
pyeTcs OT APYTUX COCTaBISION[UX UM Xe TMPUBENEHHOTO TMEepeYHs M TodYeMy
«IIpaBa M CBOOOJBl YesiOBeKa» HANENSIOTCS CTATyCOM YHUBEPCAJIbHOTO TOHSI—
TUs 00BEKTa, OCTaeTCs TOJbKO JOTAaJABIBATHCS.

[Mpexme dyeM MBI BepHeMCS K apryMeHTY CTOPOHHUKOB <«HOBBIX» TIOAXO—
IOB K OmpeaeleHUI0 00beKTa MPECTYNJIEeHUs, XOTeIoCh OBl MOTHOCTHIO pa3—
nenutb Touky 3peHuss I'. I1. HoBocenosa u B. Il. EMenbsiHOBa, KOTOpbie OT—
MeuaoT craenylomee: «[loHsATHEe 06BEKTa TpeCcTyMJeHUsS HEPeIKO YyBI3bIBa—
eTCs He TOJbKO C TMPaBOBBIMM OJlaTaMU, OXpaHSEeMBIMU 3aKOHOM HHTEpecaMmW,
Cy0beKTUBHBIMU TpaBaMU U T. M., HO U C TAKUMU OOIIECTBEHHBIMU OTHOIIE—
HUSIMU, KOTOpBIe JUOO YTO-TO pPeryaupyloT (ydyacTue B TpPEeNNPUHUMATEIHC —
KOW NesTeNbHOCTU, PBIHOK LIEHHBIX OyMar, BHEIIHEIKOHOMHUUYECKYIO [ESITeab—
HOCTb U T. I.), YTO-TO oOecrneuyuBaloT (HopMaJlbHOe (PYHKILIMOHUPOBAHUE JIUY—
HOCTH, TOJOBYIO HENMPUKOCHOBEHHOCTh M ITOJIOBYIO CBOGONY JUYHOCTU ... U
T. 1.), 1ubo THe-TO CKiaabiBalTcs (ckaxeM, B chepe TocygapCTBEHHOTO pe—
ryJIUpoOBaHUSI HAJIOrooOJIo0oXeHUSs, B chepe moTpeOUTENbCKOT0o pbiHKa). [lo—
NOOGHOTO poJa TPAaKTOBKA «HEMOCPENCTBEHHOTO» O0BbEeKTa MPECTYNJIEHUS To—
ponuia KOHCTPYKIMU, KOTOpbIe, XOTsA (GOpMaJlbHO M HEe BCTYMAalOT B OYEBUI—
HOe TMPOTUBOpPEYUE C UCXOAHBIM TE3UCOM, SBHO HMEIOT «HaJeT» HCKYCCTBEH—
HOCTH M CXOJNAaCTUYHOCTH M, CaMoOe TJaBHOE, HWUYEro He MAIT IS MPakKTUKHU
YTOJIOBHO-TIpAaBOBBIX HOpM» [18, c. 64].

No6aBuM, 4TO TaKoil MONXOA OCOOEHHO XapaKTepeH NS YroJOBHO-TIPaBO—
BOW NuTepaTypbl MMOCJHEOHUX JeT H3OaHUsA, KOTAAa KOHUENMIUsS <«00BEeKT —
obIIecTBeHHbBIE OTHONIEHWSS» yXe Cepbe3HO pacliaTaHa, a B3aMeH, MO CYTH,
HUYEero He CO3JaHO.
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Tak, HampuMmep, aBTOpPbl KOJJEKTUBHOU paboTh «OKpyxatliasg cpeia Kak
00BbEKT YroJOBHO-NMpPaBOBOW oXxpaHbl», mnoaaepxusas unewo C. b. F'aBpuma o
HeoOXoAMMOCTU mepeMelmeHUs cT. 268 YK VYkpauHbl (HE3aKOHHBIM BBO3 Ha
TEPpPUTOPUI0O YKPAaWMHBI OTXOAOB W BTOPUYHOTO CHIpbs) u3 pasxena [X «Ilpe-
CTYyNJeHUs NpPOTUB oOIIecTBeHHOW Oe3omacHocTu» B pasaen VIII «IIpectyn—
JIEHUSI TIpOTUB oOKpyxXawiieiw cpenbl» [40, c. 127], TakXe NPUXOAST K BBIBONY,
4TO0 O0O0BEKTOM 3TOTO MPECTYMJEHUS BBICTyHaeT OKpyXawollas cpema KakK oOl—
peneneHHass LHeHHocTh (O6xmaro) [41, c. 50]. Bto O6Gnaro, Mo TMpeaACTaBIEHUIO
aBTOPOB, COCTOMT W3 OTAEJIbHBIX 2JIEMEHTOB WJIU OOBEKTOB, Ha KOTOpHIE MO—
CATAIOT Te WIW WHBIE NEeSHUS, OTBETCTBEHHOCTh 3a KOTOpHIe MpeaycMOTpeHa
pasznenom VIII Vkpauusl [41, c. 51]. DTu saeMeHTH omnpenenasiloTcs Ccleaylo—
mKUM o6pa3oM: HapylleHUEe MNpaBMJ BKOJOTHYeCKOW 6GeszomacHocTH (cT. 236
VK) mocsaraer Ha oOImecTBEeHHBIe OTHONIEHWS MO OXpaHe OKpyXalomeld mpu—
pOOHOI cpelbl U 3KOJOTUUYECKYH Oe30omacHOCTh HacedeHus [41, c. 56]; Hempu—
HSITUE Mep MO JUKBHUIANUU TOCIEACTBUNA IKOJOTUUYECKOTO 3arpsi3HEHUS
(ct. 237 YK) mocsiraeT Ha B2KOJOTHUYeCKME TNpaBa IrpaxigaH U B MepBYH ouye—
pealb — mpaBO 3KoJioTUYecKoi O6e3omacHocTu [41, ¢. 58]; COKpbITUE MJIU UCKA—
XeHUue CBeIeHUIl 00 3KOJTOTMYECKOM COCTOSIHMM WM 3a0o0jieBaeMOCTU Haceye—
Hus (cT. 238 YK) mocsiraer Ha KOHCTUTYUMOHHOE IpaBO TpaxigaH Ha 3KOJO—
ruyeckylo mHbpopmanuw [41, c. 59]; HeszakoHHass mopyb6bka seca (cT. 246 YK)
MPUYUHSAET BpeJ OOMECTBEHHBIM OTHONIEHUWSM IO OXpaHe Jeca U JEeCHBIX
HacaxnmeHuir [41, c. 63], a He3aKOHHOE 3aHATHUEC DPBIOHBIM, 3BEPUHBIMH WU

WUHBIM BOJHBIM A0ObBBaroWUM MpombicioM (cT. 249 YK) — o0OWEeCTBEHHBIM
OTHOIIEHUSIM IO OXpaHe BOIHBIX OMoOJOorMuyeckux pecypcoB [41, c. 73]; obwe—
CTBEHHBIE OTHOIIEHUS IO OXpaHe OKpyXalolieil cpelbl — OCHOBHOU Hemo—

CPEeNCTBEHHBIW OO0BEKT MPOEKTUPOBAHUS WJIM 3KCIJIyaTallUM COOPYXeHUU 0e3
CHCTEeM 3allUThl OKpyxXawiieir cpenbl (cT. 253 YK) [41, c. 62].

ABTOpOB, TOXaJlyi, Henb3sl YNPEeKHYTh TOJBKO B TOM, YTO OHHU HE YIO—
MSHYJIM KaKylo-J1u00 W3 M3BECTHBIX KOHIEMIUN OO6BeKTa MPECTYMIEeHUS.

3mech NeWCTBUTENbHO €CTh BCe: WM NpaBoBoe 06Jyiaro, W coluWajJbHas IeH—
HOCTh, M OOINEecCTBeHHBIE OTHOIIEHUs, M NMpaBa WU CBOOONB 4YeilOBeKa, U caM
yemoBek. Co3maeTcss BHedaTieHUe, YTO [JISI YIOMSHYTBIX aBTOPOB 3TOT BOIM—
poc BooOme He MMeeT MPUHIUMNUANbHOTO 3HaueHUsi. K coxanreHuio, momo6—
HBIMl TOJOXOX XapaKTepeH M JJid HEKOTOPBIX OOMETEOPETUIECKUX MCTOYHUKOB.
Tak, Hampumep, aBTOpbl yuyeOHoro Kypca «OOmereopeTuuyeckass 0OPUCIIPY—
neHuusi» mnon penaknueir HO. H. O6opoToBa KOHCTAaTUPYIOT cleayloliee:
«O0beKT TpaBOHapymeHUsT — OOIMECTBEHHbIE OTHOUIEHUWs, COIMANbHBIE
Oysiara, LEHHOCTU, MpaBa U CBOOOABl JUYHOCTU, MHTEpPECH rocygapcTBa, Npu—
pomHas cpexa, Ha KOTOpBIe MOCsATaeT MPaBOHAPYIIUTENb. BBIIenssioT o0muii

M KOHKpPEeTHBI 00beKT mpaBoHapymeHus. OOmuUil 00BEKT — 3TO COBOKYI—
HOCTh BCEX OOIIEeCTBEHHBIX OTHONIEHWW M CONMAJBbHBIX ILEHHOCTEU, OXpaHsI—
eMbIX TpaBoM. KOHKpeTHBINI 00BEKT — 3TO OMNpeneleHHBbIe I KaXIOTo

ciaydass MaTepuaJlbHBle WM HeMaTepualbHBIe O6i1ara U NeHHOCTU (MPUPOMHAS
cpena, COOCTBEHHOCTh, XW3Hb, 4eCTh, NOCTOMHCTBO), a TaKXe OTHOIIEHWS,
BO3HUKAlOIIME IO TMoBoay ob6Gnamanus umu» [31, c. 287].
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B. H. Kupuuko u A. U. [lepenenuua, aBTOpbl BecbMa COJMUAHOTO Tpynaa
«[IpectynneHnuss B cdepe XO3IWCTBEHHOU AEATETbHOCTU MO YTOJIOBHOMY
KONeKCY YKpaumHBI M B CyneOHOUW mpakTuKe», OMpemessss NMOHsATHE OOBEeKTa
jJeraau3zauuu (OTMBIBAHUS) [OOXOLOB, TMOJYYEHHBIX TNPECTYNHBIM TyTeM
(ct. 209 YK YkpauHbl), B KayecTBe TaKOBOTO Ha3bIBAalOT OOLIECTBEHHBIE OT—
HOIEeHUsI B chepe 3aHSITUS XO3IUCTBEHHOUW NEATENIbHOCTHIO U OOPHOBI C Jie—
rajiu3anuveid (OTMBIBAHUEM) HOXOIOB, TMOJYYEHHBIX TMPECTYMHBIM TYyTeM
[42, c. 116].

[Ipu Bcem yBaxeHUM K aBTOpaM, NpPeNCTaBUTh cebe 0O0BEKT DTOTrO Ipe—
CTYMJEHUSI KakK «0OlIeCTBEHHbIe OTHOILIeHUSI B cdepe OOpbOBI...» (TO €cCTh
BeneTcsl Kakasi-To 60opnba ¢ jeraim3anueil 10XOOOB U B paMKaX 3TOW GOpPbHOBI
ecTh cdepa, oxpaHseMas YroJOBHBIM 3aKOHOM) AOBOJBHO CJIOXHO. OOGBEKT
HE3aKOHHOTO W3TOTOBJEHUS, XpaHeHUs, cObITa JUOO TPAaHCHOPTUPOBKU C
Henbo cObiTa mNomakM3HBIX ToBapoB (cT. 204 VYK). B. H. Kupuuko u
A. U. Tlepenenuua TpakTyOT CJEAYIOIMIUM 00pa3oM: 3TO «OOLIECTBEHHBIE OT—
HOWmEeHUsT B chepe XO3IUCTBEHHOU AESITEIbHOCTH C MONAKIM3HBIMU TOBapa—

MM, KOTOpble obecrneyuBamwT: Mo 4. I W 4. 2 — coOJOAEeHUE YCTAHOBJIEHHOTO
nmopsiaka MPOU3BOACTBA M 000poTa MOTAKLUM3HBIX TOBApOB U 00S3aTelIbHYIO
yIjaaTy akIM3HOTO cbopa; MO 4. 3 — OXpaHY XM3HU U 3J0POBbS MOTpeOU-

TeJell MogakKIM3HBIX TOBAapoB M MX 3aKOHHbIe MHTepechbl» [42, c. 78]. Onpe—
NeJieHue OCHOBHOTO HEMOCPENCTBEHHOTO 00beKTa NesSHWS, MPEeIyCMOTPEHHO —
ro 4. 3 ct. 204 YK, KaKk XHU3HU U 3J0pOBbS YeaoBeKa abCOJIOTHO HEOOOCHO—
BaHHO, MOCKOJIbKY B ILI€JIOM pedYb UJAET O NMPEecTyMJIeHUU B chepe XO3AUCTBEH—
HOUl nesTenbHOCTH. M3roToBlieHUE MOMAKIM3HBIX TOBApOB U3 HemxoOpokaue—
CTBEHHOTO CBIPpbsSI OCHOBHOU HANMpPaBIEHHOCTHU 3TOTO MPECTYMJEHUS He MeHsS—
eT. Ku3Hb U 3p10poBbe Joaeit 4. 3 ct. 204 YK oxpaHseT B KayecTBe IOMOJ—
HUTEJIbHOTO HEMOCPEACTBEHHOTO 00BeKTa, YTO aBTOpPaMU MOMPOCTY UTHOPU—
pyetcs.

Be3ycnoBHO, 0oOIIecCTBEHHBIE OTHOIIEHUWS HWYETO He pPeTryJupyloT (oHU
caMM HYXJIalTCd B perjaMeHTaluu), HUYero He obecmeuyuBawT (HaoboOpoT,
obecrmeyeHne WX HOPMaJbHOTO GYHKIMOHUPOBAHUS NOCTUTAETCS 3a CYET
NMpaBOBOW M HENMPaBOBOW periaMeHTAllMW) M HE MOTYT TIEe-TO CKJaIbiBaTbCs
(oOmecTBeHHBIE OTHOIIEHUS HEOTHEMJEMBl OT YeJOBEYEeCKOUW AesITeJIbHOCTH,
co3mamTCsI B Tpollecce BTOM AesITeIbHOCTH, a MOTOMY He MOTYT HU Cylle—
CTBOBAaTh, HM HU3MEHSITHCS He3aBUCHUMO OT Hee. B cBolo ouepenb, HesTelb—
HOCTh YeJioBeKa HEMHUHYEeMO BKJIIOYAaeTCsS B CUCTEMY OOIIEeCTBEHHBIX OTHOIIE—
Huii. OGmecTBEHHBIe OTHOIIEHUS M YeiloBeuecKas NESITEJIbHOCTb CaMU IO
cebe (aBTOHOMHO) cyumiecTBoBaTh He MoryT). [loaxon K 0o0beKTYy mpecTyrijie—
HUS KaK K OOIIEeCTBEHHBIM OTHOIIEHUSAM, KOTOPBIe UYTO-TO PETyJUPYIOT, obec—
MeYnBaOT WJIM TOEe-TO CKJIAABIBAIOTCS, AEUCTBUTEIBHO OTPHIBAET 3TO IOHI—
THE OT peaJbHON NEeUCTBUTEJIBHOCTU U CO3MAaeT UIIIO3UIO TOTO, UYTO Cylle—
CTBYEeT eIlle 4YTO-TO, 4YTO OHM peryJupymoT, obOecnmedyMBaAlOT WJIMU paau dYero
ckyanbiBaloTcsi. UMEeHHO 3Ta MCKYCCTBEHHO CO3JdaHHas IBOWCTBEHHOCTb M
mopoauiIa camblie pa3lUYHBIe, MOPOW MPOCTO abCypaHBIe, TPAKTOBKHU HEMO—
CPEJACTBEHHBIX OOBEKTOB TeX WMJIU HMHBIX NPECTYNHBIX NEeSHUN.



332 HaykoBi npani HY OIOA

Temepb BepHeMCS K NMPUBEIEeHHOMY BBIIIEe WCXOTHOMY TE3UCYy OTNIMOHEHTOB
Teopuu O0O0BEKTa MPECTYNMIeHUsT KaK OOIMeCcTBeHHBIX OTHOoWmeHWiu. JeiicTBu—
TeJbHO, AEHCTBYIONIEee YTroJOBHOE 3aKOHOMATENbCTBO YKpauHBI, KaK U 3aKO—
HOJNATEJIbCTBO NPYTUX IMOCTCOBETCKMX pPECHNyOJIMK, TEPMUHOM «OOIIECTBEH
Hble OTHOIIeHUsI» He omepupyeT. OJAHAKO, YTO MPEACTABISIOT U3 cebs ymo—
MsAHYToie B 4. 1 ct. 1 YK VYKkpauHb mnpaBa u cBoOOJBI uYesoBeKa U TIpaxiaa—
HUHA, COOCTBEHHOCTh, OOIIECTBEHHBI MOPSAAOK M obOmecTBeHHas Oe3omac—
HOCTh, OKpyXalolmasi cpefa, KOHCTUTYUMOHHBIU CTpoil, MUp M 0€30MacCHOCTH
yejpoBeyecTBa? DTO He YTO WMHOE, KaK YperyaupoBaHHBIE WHBIMH OTPacisIMU
npaBa, HPAaBCTBEHHBIMU TMpEeNNUCAHUSIMHU U OOBIYAsSIMU pa3iudHble chepsl
COIMAaTbHBIX OTHOIIEHUN.

Boimre yxe o6pamanoch BHUMaHUE Ha TO, YTO MpaBa U CBOOONB YeloBeKa
pealu3ylTCs TMOCPENCTBOM OTNpeneieHUs IMpaB M OOS3aHHOCTEW WHBIX JWUII,
obmiecTBa, rocymapcTBa mo ux obecmedyeHuio. Kaxneiit yeiloBek MMeeT MPaBo
Ha cBOOOMHOE pa3BUTUE CBOEW JMYHOCTU, €CIU NPHU ITOM He HapymawTCs
npaBa U CBOOOABI JIPYTruUX Jioneil, M uUMeeT OOSI3aHHOCTU Tepen 0OIIEeCTBOM,
B KOTOpPOM obecmedyuBaeTcsi CBOOOAHOE M BCECTOPOHHEE pPa3BUTHE €ro JMd—
HocTu, — Traacut cT. 23 KoHctutryuuu YkpauHbl. [loaToMy mocsiraTeinbCcTBO
Ha TpaBa U CBOOONBI YeJIOBeKa M TpaXHaHWHA SBJSETCS IMOCATATEJIbCTBOM Ha
OHOUMEHHBbIe O0UIECTBEHHbIe OTHOWIeHUs. Tak, Hanpumep, cT. 27 KoHcTtuty—
uuu YKpauHBl TPOBO3rJjalliaeT NpaBO Ha XWU3Hb HEOThEMIEMBIM TPaBOM
KaXJIoTo 4yeyJoBeKa, IMapajlelbHO Bo3Jiarass Ha TOCyZapCcTBO OOSI3aHHOCTHU IO
ero 3amute. YkazaHue B 4. 1 cr. 115 YK YKkpauHb Ha nmpuUYMHEHUE CMEpPTH
IPYyTOMY 4YelOBEKY CBHUIETEJbCTBYET O TOM, 4YTO yOWiima BCTymaeT BO B3au—
MojeilicTBUe He ¢ OeNKOBBIM TeloM (IOCKOJBbKY XM3Hb €CTh cmocob cyme—
CTBOBaHUS OEIKOBBIX Tes) UIU «(HOpMOIl OUOJOTUUYECKOTO CYHIECTBOBaHUS»
(BcmomHuMm no3uuuio H. C. Taranuesa u JI. C. benorpuu-Kornsipesckoro or—
HOCUTEJBbHO KPUTEpPUEB pa3TpaHUUYeHUs YOUICTBA OT WMHBIX TOCSITAaTEIbCTB),
a B OTHOIIEHUS MEXIY JIOIbMHU IO TMOBONY HENMPUKOCHOBEHHOCTM 4YeloBeuec—
koit xu3Hu. CremoBaTelbHO, YTOJOBHBIU 3aKOH OXpaHSIeT He XWU3Hb KOHK—
peTHOTO YejloBeka (MHauye K YTOJOBHOW OTBETCTBEHHOCTU HEOOXOAMMO OBIIO
OBl TPUBJIEKATh JTIOOBIe MCTOYHUKU YTpo3 XM3HU 4YeloBeKa — OT OGoJie3Hel
U SMUAEMUN JO HEeCYACTHBIX CJIy4yaeB U CTUXUUHBIX OENCTBUU W HENb3sT OBIIO
66 000OCHOBAaTh HEHAaKa3yeMOCTh caMoyOuiicTBa, JHWIIeHUE XU3HU JPYroro
yejoBeKa B BOEHHOE BpeMs WIM 00eBOW OOGCTAaHOBKE, B COCTOSHUU HEOOX0—
OIUMO¥ OOOPOHBI, NMpPU MPaAaBOMEPHOM TNPUMEHEHUMW CHEeUaJbHBIMU CcyObeKTa—
MU OPYXUS TPU 3aJepXaHUM TNPEeCcTYNMHUKA, NPU NMPUBEAEHUU B HCIOJTHEHHUE
MPUTOBOPOB K CMEPTHOW Ka3HMW), a OTHOWIEHUS MeXIy JTIOIbMHU, OCHOBaHHBIEC
Ha TPU3HAHUU HENMPUKOCHOBEHHOCTU XU3HWU.

AHanoOru4yHblM o0Opa3oM OOCTOMUT €O U C APYrUM, YNOMSIHYTHIM B 4. 1
ct. 1 YK VYkpauHbl, 00beKTOM, — CcOOCTBEHHOCTbIO «COOCTBEHHOCTh Xapak—
Tepu3yeTcsl Halu4YMeM TaKOW BJIAaCTW JMIa HaJ Bellbl0, KOTOpPOE NPU3HAHO
o0mecTBOM ¥ periaMeHTHUPOBaHO comnuadibHBIMU HopMmaMu. COOGCTBEHHUK
pacmopsxaeTcs BeIllbl0 CBOed BIacThi0o M B CBOUX HMHTepecax. Jasa Hero
Bellb — CBOs, IJII HECOOCTBEHHUKOB, COOTBETCTBEHHO — 4yXas.
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[Tockonbky BiacTh Auua (coOCTBEHHMKA) HaJd BELIbO HEBO3MOXHa 0e3
TOTO, 4YTOOB Apyrue nuna (KOTOpble He SBIAIOTCI COOCTBEHHMKAaMU BEIIH)
OTHOCHUJIUCHh K Hell KaK K YyXOl, COOCTBEHHOCTh O3HA4YaeT OTHOMIEHUS MeX—
oy JoIpbMU To moBoay Beweii. Ha onHoM moaioce 3TOro OTHOWIEHUS — COO—
CTBEHHUK, KOTOPBIA OTHOCHUTCS K BeIIM KaK K CBOeil, Ha APYyrom — HecoO—
CTBEHHUKHU, TO €CTh BCE NpYyTue JIKWIAa, KOTOpbe O0O0s3aHBI OTHOCUTHCSA K Hell
KaK K 4yXoii. DTo O3HayaeT, YTO OHU OOSI3aHBI BO3AEPXKUBATHCS OT JIOOBIX
MocsTaTeJlbCTB Ha YYXYyI0 Bellb, a CIeqOBaTeNbHO, M Ha BOJIIO COOCTBEHHUKA
UMETh 3Ty BeEllb.

Takum o6pa3oM, COOCTBEHHOCTb — 3TO OOIIECTBEHHOE OTHOLIEHUE, KOTO—
poe xapakKTepu3yeTcs IBYMs OCHOBHBIMU TpU3HaKaMu: 1) OHO BO3HUMKAeT MO
noBoAy Belled (uMyliecTBa); 2) OHO UMeeT BoJieBoe coaepxaHue. M3 mep—
BOTO TpHU3HaKa clenyeT, YTO COOCTBEHHOCTh — O3TO BCerga MMYIIECTBEHHOE
oTHomeHue. Hamuuume BTOpOro MpuU3HaKa TpegoNpeaesisseT HEeOOXOINUMOCTH
yuyeTa 3HAUYECHUS TaKOW KaTeropuM, KaK «BOJS COOCTBEHHUKa», YCTAHOBJICHHE
MpeneIoB BONEU3BSIBIEHUS COOCTBEHHMKa» — KOHCTATUPYIOT aBTOPHI Hayd—
HO-TIPaKTUYECKOTO KOMMeHTapus [paxXmaHcKOTo Konekca YKpauHB TOH pe-
nakuueit E. O. XapurtoHoBa [43, c. 342—343]. Kak cnpaBeAluBO OTMedaeT
A. . boiiuoB, «yka3zaHMe 3aKOHa Ha U3bsITUE U OOpalleHUEe B IMOJb3y BUHOB—
HOTO WJIW NOPYTUX JIUI YYXOTO UMYIECTBAa HEABYCMBICIEHHO TOBOPUT O TOM,
4YTO, CcoBeplIas XUI[eHWEe, BUHOBHBI BCTymaeT BO B3aMMOJelCTBUE HE C
BeImblO, a C ee COOCTBEHHMKOM U HapyllaeT He OTHONIEHHWE MOCJIeAHETOo K
BEeIIW, a CYHEeCTBYIONMEe MEeXAy JNIOJAbMU OTHOUIEHUS COOCTBEHHOCTHU, IOKO—
smuecss Ha pa3JMYMU CBOETO M UYYyXOTO. YTOJOBHBIM 3aKOH OXpaHSET He
BelIuW caMu 1Mo cebe, a OTHOWMEHWUS MEXOy JIOIbMHU, OCHOBaAaHHBIE Ha MpU3HA—
HUU CcOOCTBEeHHOCTH. MMEeHHO B yKa3aHUU Ha NMOHMMAEMBIi TaKUM 00pa3zoMm
00BEKT HAaXOAMT CBOE OTpaXeHUe COUMaJbHO-pa3pylIUTeIbHAs CYIMIHOCTH
npuBeaeHHBX B YK mesanwuit [26, ¢. 21—22]. B3raanm Ha oOGmeEeCTBEHHBIE OTHO—
MeHUsT COOCTBEHHOCTUM B KauyecTBe OOBEKTa MPECTYNJEHUS IMO3BONSET TO—
HITh, MOYEMY OMACHOCTh KaXJOTO U3 IMOCSITAaTEeIbCTB 3TOU TPYNNB HE MOXET
U3MEPATHCSI TOJNBKO pa3MepoM TNPUYMHEHHOTO WHAWBUAY MaTepUalbHOTO
yimep6a, mouyeMy Haka3yeMo MOKyIIeHWEe Ha XUIIeHUEe, BOBCE He BIEKyllee
MaTepuaalbHOTO yliep6a, a TakXe OTBETUTh Ha PAN IPYTUX BOMPOCOB, pemie—
HHUEe KOTOPBIX «HEMOCPEeNCTBEHHO 3aBUCUT OT TOTO, YTO TOHUMAaeTCs TOJ
00BEeKTOM TMpecTyMmJeHUus, KakKOoB MeXaHU3M BO3IeUCTBUS JAeSIHUS 4YeloBeKa
Ha O00BEKT MpecTymJeHWUs M B UYeM 3akKJoydaeTcs yumepd, NPUYMHEHHBIU
00BbeKTY» [26, c. 22].

BriTekamomuii oTciona BBIBOA, B COOTBETCTBUM C KOTOPBIM OOBEKTOM
MPECTYMJIEHUN TPOTUB COOCTBEHHOCTM BBICTYMAIOT OTHOIIEHUS COOCTBEHHO—
CTH, a TMpPEeIMEeTOM — HMYIIEeCTBO, SIBJIsSIeTCsS abCONIOTHO JOTUYHBIM U BIIOJIHE
o60ocHOBaHHBIM. [loABeprHYTh €ro KOHCTPYKTHUBHON KpPUTUKE JTOBOJBHO
CIOXHO, €CJIW TOJbKO HEe TPEeACTaBUTh NMPECTYINJEHUS MPOTUB COOCTBEHHO—
CTU B KayecTBe yroJloBHo-TnpaBoBol ¢ukuuu. Tak, Hanpumep, B. B. BekieH-
KO TpejajiaraeT 3aMeHWTh HBIHelIHee HaumMeHoBaHue riaBu 21 YK P®, kak
He COOTBETCTBYyIOIee ee NeWCTBUTEJIbHOMY conepxaHwuio, Ha «I[Ipectymiue-
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HUS TPOTUB YYyXOro UMYIIeCTBa» W TeM CaMbIM 0ojiee TOYHO OTPEAENUTH
00BEKT M TpeaAMeT paccMaTpPUBaeMBbIX NPECTYMJEeHUN», MOCKOJbKY <«3apuk—
CUpOBaHHBIE B HeW cocCTaBBl B OOJbIIeldl 4acTW oOpalieHB K OXpaHe OTHOIIEe—
HUIl TI0 moBOAy uUMyllecTBa» [44, c. 16].

DTy xe mno3uuuio otrcrauBaeT u B. [I. EMenbssHOB: «B mepBylo oudepenb
HETOYHBIM SIBJISIETCS CaMO Ha3BaHWe TJaBbl «[IpecTymnmiaeHUs NPOTUB coO—
CTBEHHOCTHU». DTa TrjaBa BKJIOYaeT B ce0s NUIIb HE3HAYMTEJbHYIO YacTh
MpecTYNMJIeHU, 3aTparuBalOIMUX MHTEepeChl COOCTBEHHMKOB, a MMEHHO, HMy—
IeCTBeHHbIE MPECTYyNJIeHUs, U TO B OCHOBHOM B OTHOIIEHUU NBUXUMOTO
UMymiecTBa. 3a paMKaMM 3TOUM TJaBBl OCTAIOTCS TMPECTYMNJEHUS TNPOTUB HH—
TeNNeKTyalbHOUW COOCTBEHHOCTH, COOCTBEHHOCTU Ha 3eMJII0 U MHOTUE Ipy—
rue, ModToMy OoJiee TOYHBIM MHJisg NaHHOW riaBbl OblJIO Obl Ha3zBaHue «Mmy-
MecTBeHHBIe mpecTymnjaeHus» [18, c. 68].

Takoit monxon, mo mHeHuto B. II. EMenbsgaHOBa, «mpencTtaBisieTcs COBEp—
MEeHHO TNPaBUJIbHBIM, MOCKOJBKY Bpel B AaHHBIX CIydyasX MPUUYUHSIETCS Oel—
CTBUTEJIbHO MMYIIECTBY, a He NMpaBy COOCTBEHHOCTU Ha 3TO MMYIIeCcTBO, U060
B pe3yjbTaTe MOXMIIEHUS UMYIIeCTBa COOCTBEHHHMK He yTpauyWBaeT NpaBa
COOCTBEHHOCTH Ha HET0 W MOXET B JII0OOW MOMEHT MCTpebOBaTh CBOE WMy—
IeCcTBO OT JI0OOTO HE3aKOHHOTO BJlaJeNblla, a BUHOBHOE JHMI[0O HUKOTAAa He
CMOXeT o06pecTW TpaBa COOCTBEHHOCTHM Ha Haxonslleecs B HE3aKOHHOM
MOJTb30BAHUU UMYIIECTBO, T. K. B COOTBETCTBUU C TpaXITaHCKMM 3aKoHOIA—
TeJIHCTBOM TIPaBO COOCTBEHHOCTW BO3HUKAET Ha 3aKOHHBIX OCHOBAHUIX»
[18, c. 69].

CBoit BoiBon B. Il1. EMenbasHOB apryMeHTUpPYeT CCHIIKAMM Ha MOJOXEHUS
YK PCOCP (1922 u 1926 r.r.) m Opyrux pecnyGJMK, TOe COOTBETCTBYMWOIIUE
Ir1aBbl Ha3biBaluch «MMylmiecTBeHHBIe NpPEeCTyNJIeHUSI» U <«HE BO3HUKAIO
BOMpoca O TOM, YTO SIBJsgeTCS OOBEKTOM, a 4YTO — TpeaMeTOM, BcCe OBIIO
eIVHO», yrojJoBHOo-npaBoBYyl nautepatypy 30—50-x romoB XX Beka, rae ToXe
CTaBUJCS 3HAK PaBEeHCTBAa MeXJAY COOCTBEHHOCTHhIO M MMYIIECTBOM, a TaKxke
CCHIIKAMU Ha TOJOXEHUs 3apy0eXXHOTO YrOoJIOBHOTO 3aKOHONATEJbCTBA, THE
peub ugetr o «lIpecTynHblXx AessHUSAX NpoTuB umymectBa» (YK IIBeiiuapun),
«I[Mpecrynnenusix npotuB umymectBa» (YK KHP), «O kxpaxe, pazboe wu
IPYTUX MPECTYNMJEeHUAX, CBSI3aHHBIX ¢ NoxulleHueM umylecta» (YK Ilse—
uuu) u np. [18, c. 68—69].

Kax yxe oTMedasoch, MOJOXEHUS 3apy0eXHOTO YroJOBHOTO 3aKOHOIAa—
TenbCTBAa B 3TOW YacTU BPSAN JU MOTYT MPETEHAOBAaTh Ha pPOJIb yHUBepcalib—
HBIX cTaHmaptoB . Eimme pa3 moguepkKHeM — ydyeHHe 00 00beKTe NpecTyrjie—
HUS B 3aMaJHOU YTOJOBHO-TIPAaBOBOUW HOKTPUHE 0COOOTO pa3BUTHUS HE TMOIy—
YUJO.

Taxk, aHrnAuiickasgs HOKTpUHA YTOJOBHOTO IpaBa B €€ KJIAaCCUYECKOM Bapu—
aHTe paccMaTpUBaeT NMpecTyNJeHWEe B IeJOM KaK €IWHCTBO JIBYX 3JEMEHTOB:
actus reus (3ampeunleHHOTO IOBeJeHWS B cCaMOM IIMPOKOM, OOIIeM CMBICTeE
cioBa) W mens rea (COMYTCTBYIOIIETO TakKOMYy MOBEAEHUIO TMCUXUYECKOTO
HacTtpost). CoriacHo mpencTaBIeHUSIM GQPaHIY3CKUX IOPUCTOB MpecTyIjie—
HUe — OJTOo JelcTBUEe WIM Oe3nelicTBUE, NMPEeAYCMOTpPEeHHOE M HaKaszyeMmMoe
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VTOJTOBHBIM 3aKOHOM, BMEHsSeMOe€ B BUHY €ro HCIHOJHWTENII0 U He olpaBaaH—
HOoe ocylecTBieHueM Kakoro-nub6o mnpasa. I[lo mHenuwo XK. JleBaccepa,
A. IlaBana u K. MoHTpest, mpecTynHoe AessHUE BKJIOYaeT YeTbipe IMpU3HA—
Ka: MaTepuailbHBIN, YyTrOJOBHOU NPOTUBOMPABHOCTU (UJIU <«JIETaNbHBIN»), MO—
palbHBI (NCUXOJOTUYECKUNH) U MNPU3HAK <«HEOMPaBAAHHOCTU».

[Mocnennuit o3HavaeT, YTO OTCYTCTBYIOT NPUUYUHBI AN OMpPaBOaHUSI CO—
BEpPUIEHHOTO NEesSHWS: U0 He NelcCTBOBAalO B YCJIOBUIX HEOOXOAMMOU 0060—
pOHBI UM KpaiiHell HEOoOXOOMMOCTHU, He HMCHOJHINIO MPHUKa3 BBHIIIECTOSIIETO
HavyaJlbHUKA, He NeWCTBOBAJO MONM MPUHYXAEHUEM WIU B pe3yjibTaTe OIMMOKU
B mpaBe [45, c. 153]. B Gomee mo3mHem tTpyme ®. Konmrta um II. Mactpa nio
[lTam6oHa K OCHOBHBIM MNMpPHU3HAaKaM TMPECTYNHOTO NEsHUS OTHECEHBl MABa:
MaTepuaJbHBI W MopanbHbIU. [IpW 3TOM aBTOpH MMOJaraloT, YTO Ha3BaHHBIE
MPU3HAKU — OTO DJIEMEHTBl, COBOKYMHOCTH KOTOPHBIX OOYCJIOBIMBAET HaIU—
yyue cocTaBa MNpecTymHoro aessHusi. UTo kacaeTcs «JerajJbHOTO» 3JIeMEHTa,
TO €ero cjenyeT CUYUTATh «KOMIOHEHTOM», a HE «COCTABISIOMMM» DJIEMEHTOM
npecrtynHoro npesHus [45, ¢. 153]. «Takum oOGpa3omM, — KakK OTMeyaloT
I'. A. EcakoB, H. E. KpsinoBa u A. B. CepeOpeHHUKOBa, — B Teopuu ¢paH—
Iy3CKOTO YTOJOBHOTO TMpaBa He BHIPaboTaHO HEe TOJIbKO KAKOTO-JIUOO €OQUHOTO
MOHITUS TPECTYMHOTO JAESHWS, HO W E€AWHOTO MHEHWS 1O MOBOAY TOTO, 4YTO
cienyeT CUYMUTATh €r0 OCHOBHBIMM TPU3HAaKaMM U CTPYKTYPHBIMU 3JIeMeHTa—
Mu» [45,c. 153].

B HeMenkoilfi yroloBHO-TIPaBOBOUW MOKTPHUHE IPECTYyMHBIM JAEeSHUEM TpU—
3HaeTCs MPOTUBONpPaBHOE, BUHOBHOE, COOTBETCTBYIOINIEee MPU3HAKaM <«COCTa—
Ba 3aKOHa» JAesiHUE, Haxonsduieecs mol yrpo3oil HakaszaHus [45, c. 189]. Cne—
IWAJIUCTHl OTMEYaloT, YTO B COBPEMEHHOM HEMEIKOM YTOJOBHOM TIpaBe TO—
HITUE TPOTUBONMPABHOCTU CYHIECTBEHHO pacmupuioch. OHa He CBOIUTCSA K
MPOTUBOPEYUNIO TOJBKO YTrOJOBHOMY 3aKOHY, a MOHWMaeTcs B 0Oojee MUPO—
KOM CMBICJE clioBa: MPOTUBOpedYMe NEeSTHUS TNPaBOMOPSAKY B I[eJIOM, T. €.
COOTBETCTBYWOIIEE NEsSHUE CONEPXUT MPU3HAKU «COCTaAaBa 3aKOHa» MPECTym—
HOTO AEesSIHUS UJAU HapylleHUsT oOUeCTBEHHOro mopsaka. Takoe nesiHUE TOJdb—
KO TOTAa He SBJSEeTCS NMPOTUBOMPABHBIM, KOTHa y JIHMIA OTCYTCTBYET TOHU—
MaHWe TOTO, YTO OHO NeWCTBYyeT MPOTUBONPABHO, €CIW OHO HE MOTJIO0 u3be—
xaTb 3Toi omubku (§ 17 YK). [Tostomy omubka B 3ampere (T.e. omubKa
JUIla OTHOCUTEJIbHO TOTO, YTO OHO NEeWCTBYeT MPOTUBOMPABHO), KaK MpaBU—
0, BJeveT 3a cobOO¥l MpU3HaHWEe HEBUHOBHOCTU iauna. Ecaum ke numo 3a6—
nyxmaeTcsi B (GakKTHUYeCKMX OOCTOsTeabcTBaxX jgena (T. e. ero 3abiyxaeHue
OTHOCHUTCS K OTNpeNeeHHBIM NMPU3HAaKaM KOHKPETHOTO «COcCTaBa 3aKOHa»), TO
cyuTaeTcs, 4YTO TaKas OMUOKAa UCKIIYAaeT COBEPIIEHUE YMBIIIJIEHHOTO es—
HUS W JINIO MOXeT OBITh HaKa3aHO TOJIbKO 3a COBEepIIeHUE AESIHUS MO Heoc—
TopoxHocTtu (a63. 1 § 16 YK) [44, c. 190]. «CooTBeTcTBHE cOcCTaBy 3aKOHa»
MOHUMAaeTCs KaK BBINTOJIHEHUE KOHKPETHBIM JesTHUEM 3aKOHOTATEeIbHO OIpe—
NeJeHHBIX MPU3HAaKOB COCTaBa 3aKOHa, T. €. MPU3HAKOB, OMNpEACIEHHBIX B
cooTBeTcTByomeid HopMe. O COOTBETCTBUM MPECTYMNHOrO JESIHUS COCTaBy
3aKOHa WUJIM O BBIMOJHEHUU COCTaBa 3aKOHaA peYb MOXET WMATU TOJIbKO TOTHA,
KOT/Ja ero MpU3HaKW COOTBETCTBYIOT BCeM NMpU3HaKaM cocTaBa 3akKoHa. B 0o-
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Jee y3KOM CMBICTE CJOBa «COCTaB 3aKOHa» MOHMMAIOTCS KaK 3aKOHOIATeJb—
Hoe olpeneleHUe OOBEKTUBHBIX M CYOBEKTUBHBIX MPENNMOCHIJIOK TOBENEHUS,
HaxonsIerocss MOJ Yyrpo3odl HakKa3aHUSI, HEOOXOOUMBIX IJs TMPU3HAHUS €TO
npecTynHeiM nesHueM. CocTaBbl 3aKOHa JeTalbHO periaMeHTUPYIOTCS B
OcobeHHoil yactu YK.

CymecTBeHHOW OCOOEHHOCTHbIO TepMaHCKOTO YrOJOBHOTO TpaBa SBISIETCS
TO, UTO BUHA HE paccMaTpuUBaeTcs KakK dJEMEHT cocTaBa 3akoHa [45, c. 19].

Kax BumuMm, B 3amagHOi yroJIOBHO-NMPaBOBOW MAOKTPUHE OOBEKT MpPeCcTym—
NeHUus He GUTypUpyeT B KadyecTBe HEOOXOAMMOTO DdJIeMeHTa MPecTYMHOTO
nesHus (coctaBa mesHus). [l03TOMYy ero ycTaHOBJIeHHE TNPU TPUBJICUYEHUU
nuIa K YTOJIOBHOW OTBETCTBEHHOCTU He Tpebyercsa. OTciooga U JOBOJBHO
npousBojibHOe mnocTpoeHue cuctemMbl OcobeHHoil yactu YK. OteuecTBeHHas
Xe YToJOBHO-TIpaBOBas AOKTPMHA B 3TOM BOINPOCE CTOUT HAa MPUHIUNUATBHO
WHBIX MO3ULHUIX, paccMaTpuBas OOBEKT MpecTyNJIeHWs] B KadecTBe o00s3a—
TEJBHOTO B3JIeMEeHTa COCTaBa M NMPOBO3TJalias OCHOBaHWEM YTOJOBHOUW OTBeT—
CTBEHHOCTU COBEpUIEHWE JTUIOM OON[ECTBEHHO OMAaCHOTO JesSHUs, comepxa—
ero cocTaB mpecTynjeHus, mnpeaycmMoTpeHHbt YK (4. 1 cr.2 VYK
YKkpauHbl).

Taxkoe mnojoxXeHHUE Belled MO3BOJASIET YCOMHUTBCS B COCTOSTEJIbHOCTHU
MO3UIUU, Kacalwlleicsa HeoOXOOMMOCTU TepemMeHoBaHUs pasnena VI YK
Ykpaunws «[lpectynieHuss TNpoTUB COOCTBEHHOCTU» B «MMyliecTBEeHHBIE
MpecTYNJIeHUsI», apryMEeHTHUPOBAHHOW CCBHIJIKAMM Ha 3apybeXHoOe YTOJOBHOE
3aKOHOOATEeNbCTBO, KaK, BIPOYEM, U CCHIJIKAMU Ha COOCTBEHHBIM HCTOpUYEC—
KU OMBIT, MOCKOJBKY 3a OCHOBY OepeTcs mepuol, KOTAa ILEJOCTHOE y4YeHUe
00 00beKTe MpecTyMmJeHUs elle He CIOXMUJIOChH.

Cratbsga 177 TK YkpauHbl BellM, UMYLUIECTBO M MMYIIECTBEHHbIE TNpaBa He
OTOXIECTBJISIET, paccMaTpuBasi UX B KauyecTBE CaMOCTOSATEIbHBIX OOBEKTOB
rpaxmaHCKuX TpaB. Bembpio siBisieTcss MpeaMeT MaTepualbHOTO MHUpa, OTHO—
CUTEIbHO KOTOPOTO MOTYT BO3HHMKATh TIpaXJaHcKWe TpaBa M OOS3aHHOCTU
(ct. 179 TK), a umymecTBoM KakK OCOOBIM O0OBEKTOM CYMUTAIOTCS OTAEJbHASA
Bellb, COBOKYMHOCTH Bellleil, a TakXe MMYyIEeCTBEHHBIe NpaBa M OOS3aHHO—
ctu (ct. 190 T'K). BnonHe ouyeBMIHO, YTO HU <«MMYUIECTBEHHBbIEe MpaBa», HU
«UMYIIECTBEHHBIE TpaBa U O0O0S3aHHOCTU» HE MOTYT OBITh OTHECEHBI K <«IIpei—
MeTaM MaTepuaJbHOTO MHUpa», KaK Ha TO OPUEHTHUPYET OMNpeaeleHUEe Bellu,
conepxameecs B cT. 179 TK.

Brixon w3 moNOXeHWS NMUBUJIKMCTBL YyCMaTPUBAIOT B NeJeHWU Belleil Ha
TejecHble (MMeWUIME MaTepualbHBI cybcTpar) u OecTejecHble (He HUMeO—
mue MaTepuajabHoro cyb6crtparta) [46, c. 202].

UTto ke KacaeTcs mpaBa COOCTBEHHOCTH, TO TAaKOBBIM B COOTBETCTBUU C
. 1 c1. 316 TK YKpawHBl gBAsIeTCS NpaBO JKWIla Ha Bellb (MMYIIECTBO) Kak
TenecHBI 00bekT. MOpummueckass MPUHAIIEXHOCTh BEIIM OINpPEAEeIeHHOMY
JUIy O3HayaeT, YTO BCe Apyrue nuua oOsS3aHBl MPU3HABAaTh 3Ty MPUHALIEXK —
HOCTh U HEe Hapylath ee. [103TOMY BEU[HO-MPaBOBYI 3alIUTY €lle HA3BIBAIOT
abCONMITHON, MomAYepKUBasE ITUM, YTO COOCTBEHHUK BEIIHOTO TpaBa MOXET
MOJNYYUTh 3aMMUTYy OT HapyIMIeHUHA CO CTOPOHBI «BCEX U KaXIOTO»
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[46, c. 312]. UMymecTBeHHBIe NpaBa U 06sg3aHHOCTU (OecTeleCHBIE OOBEK—
Thl) TpaxXJaHCKOe NpaBO OTHOCUT K cdepe 0053aTeNbCTBEHHBIX OTHOLIEHUN
(knura V T'K Ykpauns).

Ecnu npaBa Ha BelM ONOCPEAYIOT CTaTUKY OOLIECTBEHHBIX OTHOLIEHWUM
(cocTosiHUE MPUHAAJNEeXHOCTU Bellei) B cdepe rpaxiaHckoro obdopora, TO
o0s3aTeNbCcTBA MpeXxIe BCero oOecneyuBalT €ro AUHAMUKY, peryiupys
0043aHHOCTU MO TNepegaye Belleid OT OAHOIO JULA APYTOMY, BBINOJHEHUIO
NEeWCTBUM, NpPENOCTABIEHUIO YCHYT.

O0s3arenbcTBa SIBASTCS ONHUM K3 BUIOB TpaxXIaHCKHUX MPaBOOTHOIIE—
HUI U oO0JamarT BCEMU MNMpPHU3HAKAMM NoOCJHeAHUX. BmecTe ¢ TeM OHU HUMEKOT
U cneuudUUYeCcKUe YEpThl, KOTOPbIe MO3BOJSIOT BBIAEIUTb UX U3 oOulel co—
BOKYINHOCTU TIpaXIaHCKUX MPaBOOTHOIIEHUW U, B YAaCTHOCTHU, OTIAEJIUTH OT
BEIIHBIX OTHOIIEHUM:

1) ctopoHamMu o0si3aTeNbCTBa SIBASIOTCS KOHKPETHO OINpeEAeJIeHHbIe Jula:
KpeAUuTOp — JUUO, KOTOPOMY MPUHANNEXUT NpaBo TpeOOBaHUSA, U NOJXKHUK
(ebuTtop) — JAULO, KOTOpOE HeceT O00SI3aHHOCTb, COOTBETCTBYWUIYIO MpaBy
TpeboBaHUSA Kpeautopa. OTUM o00sg3aTeabcTBa (OTHOCUTEJIbHBIE MPABOOTHO™
WEeHUSA) OTJIUYAKTCS OT aOCOJITHBIX MPaBOOTHOWIEHUNH (NMPaBOOTHOWIEHUN
COOCTBEHHOCTU U T. M.), B KOTOPBHIX YIPABOMOYEHHOMY JIULY MPOTUBOMOCTAB—
JIeH He KOHKDPETHBI KpYr OOS3aHHBIX JHIL, a <«BCE U KaXIblii»;

2) oO0bekTaMu 00S3aTEJIbCTBEHHBIX NMPAaBOOTHOWIEHUNW MOTYT OBITH Jed—
CTBUS, CBSI3aHHBIE C Iepelayeil MMyllecTBa, BBINOJHEHUEM paboT uU T. H.,
UAW BO3JAEepXaHUE OT COBEpLIEHHUS AEUCTBUI, B TO BpeMs KakK O00bEeKTaMu
BEIIHBIX MPAaBOOTHOLIEHUN SIBASTCS BEllU;

3) ocywecTBieHUE CYOBEKTMBHOIO IMpaBa KpeauTopa B 005S3aTEJbCTBEH —
HbIX MPaBOOTHOWIEHUSIX BO3MOXHO TOJIbKO B cJlyyae COBEpPIIEHUS IOJXHU—
KOM JIeWCTBUI, KOTOpPbE COCTABISIOT €ro O00S43aHHOCTbh, TOTAAa KaK B BEUIHBIX
NPaBOOTHOWEHUAX YHNOJHOMOYEHHOE JHUO MOXET OCYUEeCTBIATb CBOU
cyObeKTUBHBIE MpaBa CaMOCTOSTEJNbHO, He oOpauniasich 3a MNOMOILIbI K JApy—
TUM JUMLAM;

4) ob6s3arenbcTBa OMNOCPEAYIOT AMHAMUKY TpaxiaaHcKoro obGopota. Beni—
Hble MpaBa — OTO €ro cTaTuka.

C y4yeToM 3TUX NPU3HAKOB 00s3aTeNbCTBa B LUUBUJIUCTUYECKON JUTEpaTy—
pe uyalle BCEro ONpEeAeNsIlOT KaK IpaXJaHCKUE MPaBOOTHOWIEHUS (UJIU <«3a—
KpemnJieHHble TpaXJaHCKUM 3aKOHOM OOIIECTBEHHbIe OTHOLIEHUS»), CBSI3aH—
Hble C MepeMelleHUEM KMMYUIECTBEHHBbIX W JOpPYrUX pe3yabTaTOB Tpyaa, B
pe3yjabTaTe KOTOPBIX ONHO JULO (KpeauTOp) HUMeeT mnpaBo TpeboBaTh OT
Apyroro nauua (DOJXHUKA) COBEpPUIEHUS WU BO3JIEPXAaHUSd OT COBEPLIEHUS
ONpencIeHHBIX OecTBUM [46, c. 442].

[IpakTuyecku TakK Xe BBITASAAUT U JierajlbHOe OINpeAesieHUe o00s3aTesib—
cTtBa, conepxameecsas B cT. 509 T'K, cormacHo koTopoMmMy 00s53aTelbCTBOM
SIBJseTCS NPaBOOTHOIIEHME, B KOTOPOM OJAHa CTOpPOHAa (HOJXHHUK) oOsizaHa
COBEpPUIUTh B MHTEpPEcax BTOPOW CTOPOHBI (KpeauUTOpa) ONpeAeeHHOoe Aed—
cTBUe (mepegaTb HUMYIIECTBO, BBINOJHUTH paboOTy, NpPEeAOCTaBUTb YCHAYTY,
YyOJaTUTh NE€HbMU U T. I.) WJIKU BO3JAEpXKaThbCs OT OMNpPENEJeHHOro AelcTBUS,
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a KpeoguTop MMeeT NMpaBo TpeOOBATh OT AOJXKHUKA BBHIMOJTHEHUS ero 00s3aH—
HOCTH.

Crenyer OTMETUTh M TO OOGCTOSITEIHCTBO, UTO yKa3aHWe 3aKOHOmATeds Ha
OMHOCTOPOHHUU XapakTep o0s3aTenbcTBa (OXHA CTOpPOHA HWMeeT NpaBa, a
apyrass — O0O0S3aHHOCTHM), B TPaXIaHCKO-TIPaBOBOW JuUTepaType MpPU3HAETCS
HEKOPPEKTHBIM, MOCKOJbKY TakKas mpocTas MpaBoBas CBSI3b B TNpaKTUKeE
BCTpedyaeTcsl JOCTAaTOYHO peaKo (B MOToBOopax MPOCTOTO AapeHUs, 0e3B03—
Me3IHOW cCcynbl, 3aliMa, MOXU3HEHHOTO COIEpXaHUs, a TakKXe B 00s3aTelb—
cTBaX O Bo3MelleHMM Bpena). Yame Bcero peyb MIOET O B3aMMOCBSI3U MpaB
U o6sI3aHHOCTEW cTOpoH obOs3aTenbcTBa. Hampumep, B moroBope KYIIU-TIPO—
oaxu TponaBell 00s3aH TepenaTh MOKYyMaTeJNio OMNpeleieHHYl Bellb, U B
3TOM OTHOIIEHUU OH SABISAETCS NOJNXKHUKOM. Takxke OH MMeeT MpaBo Tpebo—
BaTh OT MOKYyMaTess yMJaThl MOKYMHOW IEHBI, B 3TOM OTHOIIEHWUW SIBISIETCS
kpenutopom. [lokymarenb, B CBOIO oYepelb, BBICTyHmaeT KakK KpeIUuTOp, Tpe—
Oys mepemadyum BeUIM, U KaK JOJXKHUK — BBIMOJHSISA 00SI3aHHOCTHh 3alJaTUTh
3a TOKYIKY.

BrisicHeHUe TOTO, OEWCTBYEeT JIM CTOpPOHAa B KOHKPETHON CHUTyalluu Kak
NONXHUK WMIW KaK KPEeOIUTOp, HMMeeT OOJbIIOe 3HAaYeHUE IS NMPaBUIBHOTO
MpUMEHEHUSI APYyruxX HOpPM (Hampumep, TeX, KOTOPbie yCTAaHABIWBAIOT TMO—
CIEeNCTBUS MPOCPOYKHU JNOJKHHKA WJIU MPOCPOYKM Kpenutopa). CriemoBareib—
HO, TakKoe OOCTOSITEJIBCTBO MOJXHO OBITH YUYTEHO TMPU OTpPENESeHUN MOHSITUS
3Toil karteropuu. C ydyeTOM 3TOTO TpPaXJaHCKO-TpaBOBOe 00sg3aTeIbCTBO
ompepensieTcsas KakK TpaXJIaHCKOe MPaBOOTHOUIEHUE, YYAaCTHUKHU KOTOPOTO
UMEIOT MpaBa U 00SI3aHHOCTU, HaINpaBJIeHHBIe Ha ONMOCpeNOBaHWEe NMHAMUKU
rpaxXIaHCKMX OTHOIIEHW; Tepenadyy MMyllecTBa, BHITIOJIHEHUEe pabOTHI, Tpe—
JOoCTaBJeHME YCIYru, ynjaaTy geHer u T. m. [46, c. 443]. B cBolo ouepenb,
Joboe MPaBOOTHOIIEHME €CTh HE UYTO MHOE, KaK «cmeuudpuyeckuit Bua obuie—
CTBEHHBIX OTHomeHui» [31, c. 143].

Takum o6pa3oM, rpaxXmaHCKOoe MpaBO YETKO pa3rpaHUYMBaeT abCONIOTHBIE
MPaBOOTHOIIEHUsT (COOCTBEHHOCTb) U TPAaBOOTHOIIEHUS OTHOCHUTEJbHBIE
(o0sa3atenbcTBa). 'K YKkpauHb mnocBsliaeT 3TUM BOIPOCH JABE CaMOCTOSI—
TeTbHbIe KHUTU: KHUTY TPEThIO — TMPaBy COOCTBEHHOCTU M APYTUM BEIIHBIM
npaBaM, KHUTY NSTyl0O — 00s3aTeJlbCTBEHHOMY mpaBy. MMeHHO ¢ 3TUX MO—
3ULUUU MOAXOOUT K OXpaHe OOO3HAYEHHBIX Bbllle «CNeUUPUUYECKUX BUIOB 00—
MECTBEHHBIX OTHOUIEHUN» M YTOJIOBHOE 3aKOHOIATEJIbCTBO, MpeaycMaTpuBas
oxpaHy cobctBeHHocTu B VI pasmene, a XO3AUCTBEHHOU HeSITETIbHOCTU B
VII pasnene YK Ykpaunbl. OTKa3 OT MOHATUSA <«IPEeCTyHJeHUS MNPOTUB COO—
CTBEHHOCTU» W 3aMeHa ero TOHSITHUEM <«HMYIIEeCTBEHHBIE TMPECTYIJIEHMWS»
Heu30eXHO TMPUBEAYT K MOJHOMY CMEIIEHWIO 3TUX MOHSITUI M HEBO3MOXHO—
CTU pa3TpaHUYEHUS NPEeCcTyNJIeHUIl NPOTUB COOCTBEHHOCTU U TMPECTYIJICHUN
B cdhepe XOo3dWCTBEeHHOW gesTenlbHocTu. To obGcTosATenbcTBO, uTOo YK VYkpa—
UHBL B COOTBETCTBYIOIIMX CTAaThsIX OMEPUPYET TOHSITUEM <«UyXOe UMYIe—
CTBO», a He «4yXas COOCTBEHHOCTb», C Hallel TOYKMU 3peHUsi, abCONIOTHO
000CHOBaHHO, MOCKOJbKY 3aBJlaileHUEe OTHOIIEHUEM IO TMPUPONE CBOEl He—
Bo3MoxHo. K ToMy Xe uMylecTBO Npu Kpaxe, rpabexe, pa3zboe, MOIIeH-
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HUYEeCTBE, BBIMOTATEeJIbCTBE KaK pa3 W He cTpajmaeT. Ecium mpenmoroXuTh,
4YTO UMYIIECTBO, a HE COOCTBEHHOCTHb SBIAETCS OOBEKTOM ITHUX MPECTyIie—
HUW, TpUAEeTCcsS NMPU3HATh ONHO — OHU 0e300bEKTHBI, MOCKOJBKY NETHUI,
HUYEMY He MNPUYUHSIIUX Bpena, Oo0BEKTUBHO He cyuecTByeT. I[lpeaBuns
Takyto cutyauuto, B. I1. EmenprgaHoB oTMmeuaeT: «Hepeako B KauecTBe KOHTp—
aprTyMeHTa HMCHOJb3yeTCS Te3UC, YTO NPU MOXUIMEHUM HUMYIIECTBa MOXHUIIEH—
HOIl BeUM HUKAKOTO Bpela He MPUUYMHSETCs, a 3HAYUT, UMYIIECTBO He SIBISI—
eTcss 00bekToM mpecTynieHusi. OQHAKO 3TOT Te3WC TOXeE €CTh He YTO HMHOE,
KaK pe3yJbTaT CMeIIeHUs] MNOHATUN. JelCTBUTENbHO, KOHKPETHOW BeIllW,
KOTOpas TMOXWINeHa, HUKAKOTOo yliepba He MPUUYUHSIETCS W NPUINHEHO OBITH
He MOXeT, ubo He IJisg TOTO NaHHas Bellb MOXWIIAaeTCs, YTOOB MPUYUHUTH
el Bpem, a OJsI TOTO, YTOOB M3BJIeYb M3 ITOTO KaKyw-TO NOJb3y. Yiiep6b
MPUYUHIETCS UMYNECTBY COOCTBEHHUWKA KaK COBOKYMHOCTU HMMYIIECTBEHHBIX
6yar, KakKk HeKOeil HMMYIN[eCTBEHHOW Macce, HaJlUYHOMY HMYIIECTBEHHOMY
dboHOy, KOTOpH pealbHO yMEeHBbIIAETCS 3a CYET NMOXUIIEHWUS TOW WIU HHOU
Bemu. MIMeHHO B 3TOM CMBICJie MMYIIECTBO BBICTYyNaeT B KadyeCTBe OO0BEKTa
(mpeameTa) mpecTymiaeHus» [18, c. 69].

Crnenyetr corinacutbcsd ¢ B. [I. EMenbpsHOBBIM, 4YTO MMYILIECTBO B 3TOM
CMBICJIE BBICTYMMaeT B KayecTBe 00beKTa, TOJHKO B ITOM CMBICJIE OHO M €CTh
He 4YTO HMHOe, KakK coO6cTBeHHOCTh. OmpuxomoBaHue (momagaHue B (OHIH
aKTUBBI) UMYIIECTBEHHO! MaccChl M O3HAayaeT €€ NMPUCBOCHUE W YCTAHOBJIEHUE
Haag Hell mpaBa cobGcTBeHHOCTU. K BBIBOAY 00 OTOXIECTBICHUM HUMYIIECTBa
U cOOCTBEHHOCTUM B KOHUE KOHLOB mpuxoanut u B. B. BekneHko.

[Ipu sToM, BHauvaje He CTaBsg 3HAK PaBEHCTBAa MEXJAy COOCTBEHHOCTHIO WU
UMYIIECTBOM, <«IMOCKOJbKY MMYIIECTBO — 3HAaYUTEeNbHO OoJiee MUPOKOE TO—
HITHUE», CTAaHOBsAIIeeCsd COOCTBEHHOCTHhIO JNUIIb «MPU YCTAHOBJIEHUU HAL HUM
3aKOHHOTO TpaBa BJIAaJeHUS, MOJb30BAaHUS U PACMOPIXKEHUSI», aBTOP CTABUT
MOJA COMHEHHE MBbICIb 0 ToM, 4To B TiI. 21 YK P® coGCTBEHHOCTH TpakTy—
eTcs KakK 00BEeKT», MOCKOJbKY «B OONBIIMHCTBE CTaTell MAHHOUW TJaBBl 3aKO—
HOJaTelh MPUMEHUTENbHO K TpeAMeTy MPEeCTYyMJeHUN UCIOJIb3yeT TOHSITUE
«MMYIIEeCcTBO», UYTO He BbI3bIBaeT y B. B. BekieHKO «HUKaKMX TpPEeTEeH3UI,
Tak KakK COOCTBEHHOCTh TpaXlIaH, IOPUAUYECKMX JUI, TOCyZapCTBeHHAas U
MyHUIOUIalbHast B CT. c¢T. 212—215 TK P® ompenensercs MOCPEACTBOM yKa—
3aHUWS Ha UMYIIECTBO, a B psOe CJIydyaeB U TMPSIMO OTOXIECTBISIETCS C
HuUM» [44, c. 16].

Takum o6pa3oM, MONMBITKMA MOIMEHUTh MOHSATUE COOCTBEHHOCTH MOHITUEM
UMyIllecTBa W TPEeNCTAaBUTH TMoOcJeqHee B KadyecTBe OOBEKTa MPECTYMJEeHWUI,
npeanycmMoTrpeHHbx pasaenoM VI YK VkpauHbl, ¢ Hameidl TOYKU 3peHUS,
abCONMIOTHO HECOCTOSITENbHBI.

KoHcTuTyuMOHHB ! cTpoil YKpauwHBI, MPU BCEl CIOXHOCTU U MHOTO3HAUM—
TEJIbHOCTU ITOTO TOHSITUS, B TEOPUU KOHCTUTYUMOHHOTO IMpaBa oOImpeneseT—
¢ KakK peanbHO CYIIEeCTBYIOIIUU OOU[ECTBEHHBI M TOCYHapCTBEHHBIX CTPOIi.
«ETo OoCHOBY coOCTaBASIIOT Teé OOBEKTHUBHO CYIIECTBYyHOIIMEe OOIIECTBEHHBIE
OTHOUIEHUSI, KOTOpBbie OMNMpeneisiloT Haumbolee CYHeCTBEHHBIE IKOHOMHUYEC—
Kue, TMOJUTUUYEeCKUEe, COUMalbHbie WU WHBIe XapaKTepuUcTUKU obmectBa. Takum
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ob6pa3zoM, MO CBOEMY COIEepXaHWIO, KOHCTUTYUMOHHBIN CTPOiIl BKIOYAET B
cebs psan cocraBiasiomuX. OCHOBHBIMM CpPEAM HUX SIBISIOTCS: OCHOBBI COLU—
aJbHBIX OTHOWIEHWI, OCHOBB TOJUTHUYECKUX OTHOIIEHUN, OCHOBB IKOHOMH—
YeCKMX OTHOIIeHUN, OCHOBBI NYXOBHOW XW3HW, OCHOBBI NMPaBOBOTO cTaTyca
audyHoctu» [47, c. 78]. «KOHCTUTYUMOHHBIH CTpoO, — cIHpaBeaIuMBO 3amMeya—
eT A. A. MaiigfaHHUK, — 3TO0 Oo(pUUMAIbHBINA OOIIECTBEHHBIW W TOCYIapCTBEH—
HBIN CTpoil M oduuManbHass cUcTeMa MHBIX OOIIECTBEHHBIX OTHOIIEHWI, Tpe—
OIYCMOTPEHHBIX M TapaHTUpPOBaHHBIX KoHcTUTynMell M 3aKOHAaMW, MPUHSITBIMU
Ha e€e OCHOBE U B COOTBETCTBUU ¢ Hel» [47, c. 79].

YnomsuyTteie B 4. 1 cT. 1 YK YkKkpauHbl 00lIECTBEHHBI MOPSAAOK U 0OIIE—
CcTBeHHass 6e30MacHOCTh TOBOPIAT caMu 3a cebs. Yto ke kacaeTcs Mupa u
6e30MacHOCTU YeJOoBeYeCcTBAa, OTHOCUTEIbHO HOBOTO IJISI YTOJOBHOTO 3aKOHO—
naTeabcTBa YKpPawHBI 00bEeKTa YroJOBHO-TPAaBOBOW OXpaHBI, TO Ha XapakTe—
pUCTUKE OTOTO TOHSITHUS CJeayeT OCTAHOBUTHCS ToApoOHEee.

MexayHapoOHO-TIpaBOBble AaKTHl MOHSATHUE «MUP U 0E30MAaCHOCTH YeJIOBe—
yecTBa» HE packKpbBAalOT, KOHCTATUPYS JUIIb, 4YTO TMOCsTAalIIMe Ha HUX
NesTHUS OTHOCSITCA K caMBiM TiIXKuM (mpeam6Gyna k KoHBeHuUMu o Hempume—
HSIEMOCTM CpPOKa JAaBHOCTM K BOEHHBIM MPECTYMJEHUSIM U TPECTYMIECHUSIM
MpOTUB dYeloBedyecTBa OoT 26 Hos6ps 1968 r.). B nurepatype 3TO TmoHATHE
TpakTyeTcsl HeogHo3HayHo. Tak, mo MHeHuto 0. B. HukonaeBoii, o00beKTOM
MpEeCcTYNJIEHU TPOTUB MUpPa U 0E30MaCHOCTU UYesJoBeUYecTBa SIBISIOTCS oOme—
CTBEHHBIE OTHONIEHUs MO obecrmeyeHWI0 BceoOIero Mupa U BceoOIIel
6e3omacHocTu [48, c. 5]. Bbrime yxe oOpamaioch BHUMaHUE Ha HEOOOCHO—
BAHHOCTbH TAaKOTO TOAXOJa K OMpeNeleHUI0 00beKTa MPecTyMJIeHUSsI, MOCKOJIb—
Ky OOUIeCTBEHHBIE OTHOUIEHUS HUYETo He obOecmedyuBalOT (peraTaMeHTUPYIOT)
U THe-TO TaM He CKJIalblBaoTCH.

H. ®. Ky3HemoBa Ha3blBaeT HEMOCPEACTBEHHBIMU O0BEKTaMU psma Ipe—
CTYIUJIEHU! TPOTUB MUpPa U 6e30MacCHOCTU YeJOoBeYeCTBAa «OCHOBBI Mupa, T. €.
MHUPHOTO B3aWMONEWCTBUS TOCYAAapCTB TPU pemeHUU JNIOBIX mpobieMm, uc—
KJIIOYaIero Kakoe-JIubo HaCUIMEe», «MEXIYHapomHbIe NMPaBOOTHOIIEHUS B
chepe cobnomeHUsT MpaBUJI BeleHUS BOWHBI UIM pa3pelieHUs BOOPYXKEHHBIX
KOH(DIUKTOB», «OCHOBBI YeJOBEYECTBA M YEJTOBEYHOCTHU, T. €. MEXAYHAPOIHO—
ro obecmeyeHuss 6e30MaCHOCTU HAIMOHAJbHBIX, 3THUUYECKUX, PACOBBIX, peIU—
rmo3Hbix rpymnm» [49, c. 353, 366, 383].

I'. B. MaryceBuuY oTMeyaeT, 4YTO MNpeCcTYIJeHUs MNPOTUB MHUpa U Oe3omac—
HOCTHU 4YeJOBEeYEeCTBA «CIIOCOOHBI MPUYMHUTH HEBOCTOJHUMBINA ylIlep6 caMuM
OCHOBAM CYIIECTBOBaHUS XW3HU Ha 3eMJie, TaK Kak O00BEKTOM HUX TMocsra—
TeNbCTBAa SABASIOTCS HE OTIEJbHBIE OOIIECTBEHHBIE OTHOIIEHUS B TOW WU
WHON cdepe XU3HU U AesITeIbHOCTH YejoBeka, oOmecTBa, rocymapcrtBa, a
caMa XW3Hb Ha 3eMJie, CyNleCTBOBaHUE YeJOoBeYeCTBAa WMIM 3HAYUTEJNbHOU €ro
yacTtu» [50, c. 485].

A. T'. Ku6anbuuk u M. T'. ConoMOHEHKO, NMOCBSITUBIINE XapaKTEepUCTUKE
MpecTyNJIeHUd TNPOTUB MHUpa U 0E30MacHOCTU 4YeJOoBeUYeCTBA CIel[MalbHOE
MOHoOrpaduueckoe ucciemoBaHue, Bciaen 3a A. B. HayMoBbBIM npuxoasit k
BBIBOJY, UTO TeOopus 00beKTa KaK OOIIEeCTBEHHOTO OTHOIIEHUS «HEe cpabaThl-
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BaeT» B LenoM psage ciaydaeB. C WX TOYKU 3peHUSI, B YroJOBHO-TIpaBOil
TEOpUU HAMETHUJICS CBOeOOpa3HbIf MOBOPOT K MOHMMAHUIO 00beKTa MPaBOBOM
OXpaHBbl He TOJNbKO KaK OOIEeCTBEHHOTO OTHOIIEHUS B Yy3KOM CMBICJIE DTOTO
cloBa, HO M KaK peajlbHoOro 6iara, mHTepeca [51, c. 19].

«Takoe mMoOHMMaHHWe OOBEKTa MPECTYMJEHUs, — OTMEedYyaloT aBTOPHI, — B
GonblIeil Mepe COOTBETCTBYET HOBOW HepapXuu OOBEKTOB YTOJOBHO-TIPaBOIA
OXpaHBbI, mepeoleHKa KoTopbix mpousomysa B YK P® 1996 r. Kak usBecTtHO,
OykBa YTOJOBHOTO 3aKOHa TJIACUT, YTO MOJ OXpaHY B3SITHl «MpaBa U CBOOOIBI
yejloBeKa M TpaxAaHWHA .. MUp U Oe30macHOCTb yejaoBedyecTBa» (4. 1 cT. 2
YK P®) kak caMoCTOsITeNIbHBIE IIEHHOCTH, 6e3 00A3aTeNbHOM WX pealu3aluu
B OOIIECTBEHHBIX OTHOIIEHUSAX KaK TaKOBHIX, T. €. B OTHOIEHUSIX HECKOJb—
KuX (MUMHUMYM — JABYX) CYOBEKTOB YTOJOBHOIrO MpaBooTHoweHus [51, c. 19].

ITo Bceit BepositHocTu, A. I'. Kubanbnuk u U. I'. ConoMmoHeHKO He pasrpa—
HUUYUBAIOT OOIIECTBEHHBIE OTHONIEHUS KakK O00BEKT YrOJOBHO-TIPaBOBOI oOXpa—
HBl M OONIeCTBEHHBbIE OTHOIIEHMS, COCTaBJSIOU[UE TpPeaMeT YTOJOBHO-TIPaBO—
BOTO peTryJlupoBaHUsi. HemoOHSITHO K TOMYy Xe, KakKuM o6pa3oM oOXpaHseMble
3aKOHOM IEHHOCTU MOTYT OBITh peaJM30BaHBl B YTrOJOBHOM TPaBOOTHOIIE—
Huu. «HemocpencTBEeHHBIM OO0BEKTOM TMPECTYNJIEHUS MOJNXKEH CYUTATHCS TOT
IOpUAUYECKUU HUHTEpeC, KOTOPOMY HM3HAUYaJbHO MPUUYMHSETCS Bpea KOHKpPET—
HBIM TIpecTymJeHUeM JTuUOO co3maeTcs yrpo3a MNPUYMHEHUS TaKOro Bpena
[51, c. 19].

PykoBoactBysichb atum Te3ducom, A. I'. KubanpbHuk u M. I'. ConoMoHEeHKO
NpuUBOAIT Takue OedbuHuuuu. «be3zomacHocCTh YenoBedyecTBAa KaK OXpaHse—
MBIl YTOJIOBHBIM TIpaBOM HHTepec (00BEKT) MpeAcTaBiAsieT COOOUW COCTOsSHUE
3aIIUMIIEHHOCTU 4YejoBeyecTBa B LedOM JubOO aemMorpapuyeckux Tpymnm oOT
yrpo3 uX (GpU3NIEeCKOMY CYIIEeCTBOBAHUIO, MCXOASIIUX OT CYOBEKTOB YIrOJOB—
Horo mpaBa» [51, c. 20].

«HemocpenctBeHHBIM 00BEKTOM NpPECTYyMJIeHWI NPOTUB MUpPAa TPU3HAIOT—
cd OXpaHseMble OOIIENPU3HAHHBIMU NPUHLUINAMU MEXIYHApOOLHOTO MNpaBa u
MEeXIyHapOIHBIM TPaBOM HMHTEpeCchl COONIOJEHUS BceoOMmEero Mupa W MPaBUI
MUPHOTO YyperyJupoBaHUSI MeXTrocyaapCTBEHHBIX cropoB» [51, c. 21].

«OCHOBHBIM HENOCPEACTBEHHHIM OOBEKTOM BOEHHBIX MPECTYNJIEHUN Mpu—
3HAIOTCSI OXpaHseMble OOIMENPU3HAHHBIMU TPUHIUNIAMU MEXAYHAapOAHOTO
npaBa M MEXIAYHAapOAHHBM TyMaHUTAapHBIM TpaBOM HWHTepechl, COOIIOAEHUE
MpaBUJ BeNEeHUS BOOPYXEHHBIX KOHMIMKTOB MeXAYHAapOAHOTO UM HEMEX—
NIyHapoaHoro xapaktepa» [51, c. 24].

«Ha ocHoBe mnpuBeneHHBIX pacCyXIeHWU, moJyaraeM, — TPOTOJKAIOT
YyIOMSHYTbIe aBTOPHI, — UYTO TOJ WHTepecaMu MHUpPa M 0e30MacCHOCTH Yelo—
BeyecTBa KakK pPONOBBIM OOBEKTOM HAIMOHAJbHOU YTrOJOBHO-NPaBOUW OXpaHBI
Haxo TMOHWMATh:

— MUHTepech o0OecmeyeHUss MUPHOTO COCYIIECTBOBAaHUS TOCYyOapCTB W
MUPHOTO pa3pelieHUsT MEeXTIOoCyIapCTBEHHBIX CIOPOB;

— WuHTepech obecrneyeHUsT (QU3NUYECKOTO CYIIECTBOBAaHUS HeOMpemeseH —
HOro Kkpyra Jull (YeixoBedecTBa B IeJoM Jubo0 mAeMorpapuyecKux TpPymHI) OT
MIOOBIX yIrpo3, UCTOYHUKOM KOTOPBIX SBISAETCS 4YeloBedeCckKuili (akTop;
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— UWHTepech COOJIONEeHUS TMPaBUJ BEeOEHUS BOOPYXEHHBIX KOH(PIUKTOB
MEXJAYHAapOAHOTO M HeMeXIyHapoIHOro xapakrtepa» [51, c. 24].

NTak, mombITKa BHIPBAaTh MUpP U 0e30MaCHOCTHh YeJOBeYeCTBAa U3 <«OTHO-
MeHYeCKONW» MIOCKOCTH W TMPEACTaBUTh MUX B BHUIE CAMOCTOSITENbHOU IIEHHO—
CTH, BUTAOIIeil B HEKOM acOlMaJIbHOM BaKyyMme, SBHO He yaailach, MOCKOJIb—
Ky obecrmeyeHWe paBHOBECUS MeXIy HHTepecaMHM pa3JUYHBIX TOCYIapcCTB,
pPaBHO KaK U COCTOSIHHME 3alMMIIEHHOCTU YeJioBeUYecTBa B IeJIOM JUOO OTAeNb—
HBIX neMorpaduyecKUX TPYNI, BO3MOXHO TOJHBKO B YCJIOBUIX ONpeHaeeHHO—
ro COLMaJbHOTO MOpSAAKA.

NHave roBops, MuUp U 6e30MacCHOCTh 4YesioBedecTBAa — ITO COCTOSIHUE
YIOPSANOYEHHOCTU COUMAIbHBIMU HopMaMu (HOpMaM¥ IpaBa, MOpajau, HOpMa—
MHU-00BIYasIMN) OJXHOMMEHHBIX OONIECTBEHHBIX OTHOMEHUN. AHTUMOAOM TO—
psaKa SBJIseTCS Xaoc W OecmopsimOK, NMpou3Boa u 0Oe33akoHue. Benab He
cIy4yailHO caMU Xe€ aBTOPHl MPUXONAT K BBIBOAY, UYTO <«HOPUIMYECKOE TOHU—
MaHWe MUpa U 0e30MacHOCTU 4YesloBeuecTBa MOXHO OMNPENeNUTh HCXONS U3
aHajlu3a TPOTUBOMOJOXHBIX COCTOSHUIN UYeNOBEYEeCKOro oOIIecTBa, YTO
MUP — 3TO COCTOSIHME, XapaKTepu3yloIlluecs OTCYTCTBMEM BOWHBI» W T. I.
[51, c. 19]. XapakTepusdys BoeHHble mnpectynieHusi, A.T. KubGanbHuk wu
N. T. ConoMOHEHKO B KOHIIe KOHIIOB KOHCTATUPYIOT, UYTO «OHU MOCATAIOT Ha
YCTAaHOBJIEHHBI B MEXIYHapoOJHOM TyMaHUTAapHOM TIpaBe MOPSIOK BeIeHUS
BOOPYXEHHBIX KOH(DIMKTOB MEXIYHAapOOHOTO M HEMEXIYHapoOOHOTO Xapak—
Tepa. JaHHBI perTaMeHTUPOBAHHBINM MOPSIAOK BeNeHUS BOEGHHBIX AEWCTBUUN B
BOOPYXEHHBIX KOH(IMKTaxX SIBISIETCS COCTaBHOW YacThl0o MHTEPECOB MUpa U
0e3zomacHocTU 4YejdoBeyecTBa» [51, c. 23].

A nmanee cienyeT BMOJTHE 3aKOHOMEPHBIW, C Halleidl TOYKU 3PpEHUS, BHIBOI:
«[IpenynmpexneHue TpecTYyNJIeHUW TMPOTUB MHUpa M 06E30MaCHOCTU YeJOBeUe—
CTBa IOJIXXHO paclleHUBATHCS B KOHTEKCTE MONAEpPXaHWS MUPOBOTO IPABOIO—
psaka (KakK COBOKYIMHOCTH BCEX WMHTEPECOB, B3SATBHIX IOJ 3alUTy BCEMHU
oTpacinsMu mpaBa) B ueinom» [51, c. 27].

MupoBoif mpaBOMOPSIAOK paccMaTpUBaeTCs B KauyecTBe 0O0BeKTa TArdaii—
MUX MEXJIYHAapONHBIX TpeCcTymjJeHUuN (TeHOUUJ, TMOATOTOBKA U BeJeHUE
arpeccCMBHOW BOWHBI, HapylleHWEe 3aKOHOB M OObBIYaeB BOWUHB U T.MM.) U B
obmeir Teopum mpaBa [31, c. 286].

Takum ob6pa3om, nmepeuucieHHbie B 4. 1 cr. 1 YK Ykpauns (4. 1 ct. 2 YK
P®) 006bekTH YromoBHO-TIPaBOBOW OXpaHBl €CTh He YTO HWHOE, KaK «CHelu—
buvyeckue BUIB OOIIECTBEHHBIX OTHOUIEHUW», HaXOASIIUECsS B COCTOSIHUU CO—
nuajibHOU (MOCpPENCTBOM HOPM MOpanu, Tpamauliuii, oObYaeB) U NMPaBOBOU
(mocpeaCTBOM HOpPM TMpaBa) YHNOPSIAOYEHHOCTH.

Boime yxe oTMedanroch, YTO YTOJOBHO-TpaBOBas NOKTPUHA HAOCOBETCKOTO
nmepuoga, MOAXONS K ONpenesieHUI0 00beKTa MPECTYMJEHUSI ¢ MPUHIUNUATBHO
BEPHBIX METOMOJIOTMYECKHUX MO3UIMI, BCe Xe He cMoTlja NpeomoieTh HopMa—
TUBHBIX paMOK («CKOBBIBAIOMIMX paMOK MpaBa»), CBOAS 3TO MOHSTUE K <«HOP—
Me TipaBa», «IMpPaBOCOCTOSHWIO» M T. . Mcmoiab3oBaHue KaTeTopuu oOIe—
CTBEHHBIX OTHOINEHW, YMOPSIMOUYEHHBIX C MTOMONIIbIO KaK MPaBOBBIX, TaK W He—
MPaBOBBIX PETryJsITOPOB, 3Ty NpobGieMy, KaK TpPeACTaBIsIeTCsS, MOTHOCTHIO
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paszpemuno. B To Xe BpeMs Henb3sl He OTMETUTh TO OOCTOSITENHCTBO, 4YTO
Koncturyuunonusii Cyn YKpauHbl B CBOeM pelieHUU OT 2 Hoss0psa 2004 r.
(memo o HazHaYeHWM CcynoM GoJiee MITKOTO HaKa3aHWS), OMpenessis MPUHIUI
BEpXOBEHCTBA MpaBa, YKa3blBaeT, YTO «BEPXOBEHCTBO IpaBa — O3TO TOCHOA—
cTBO mpaBa B obmectBe. OOTHUM W3 TPOSBIEHUNW OBTOTO TPUHIUNA SIBISIETCS
TO, YTO TMPaBO HEe OTPaHWYUBAETCS TOJIHKO 3aKOHOMATEJIHCTBOM KaK ONHOU U3
ero ¢GopmMm, a BKJIHOYAET U UHBIE CONMAJbHBIE PETYJSITOPHI, B YaCTHOCTH, HOp—
Mbl MOpajiu, TpagulUuu, OObIYaWM U T. ., JETUTUMUPOBAHHBbIE OOIIECTBOM U
O0YyCTOBIEHHBIE WCTOPUYECKU HTOCTUTHYTBHBIM KYJIBTYPHBIM YPOBHEM 0OIIe—
ctBa. Bce »Tm 2s1eMeHTH TpaBa OO0BENUHSAIOTCS Ka4eCTBOM, COOTBETCTBYIO—
UM WUIEOJOTUU CHNpPaBEeAJIUBOCTU, HUAee TNpaBa, KOoTopas B 3HAYUTEJIbHOU
cTeneHu Haumjga oTrpaxeHue B KoHcturyuum YkpauHbl» [52, c. 40]. IToHsdaTHO,
yTo B cBoeM pemeHuu KoHcturtyumonHsd Cyn YKpauHB He MpeciegoBal
LIeJIn OTOXIECTBUTH MPaBO M HHBIE COIMAJIbHBIE DPEryasSTOPHI, a JNUIIb TIpeq—
MPUHSJ TONBITKY pa3TpaHMYUTh TNpaBo W 3akoH. He caywyaiiHo 3mech xe
oTMevaeTcsl, YTO «Takoe MOHMMaHHWe TNpaBa He JaeT OCHOBAHWIl IJIS €ro OTOX—
NEeCTBJIEHUS C 3aKOHOM, KOTOPBIIi MHOTAAa MOXeT OBITh U HECTpaBEeIJIUBBIM, B
TOM 4YHuCJie OrpaHMUYMBAIOIIMM CBOOOINY UM paBeHCTBO JUYHOCTU» [52, c. 40].
IMonnepxuBass B uesoM unew KoHcTturyuumonHoro Cynma YKpauHbI O HeoOX0o—
OIUMOCTHU pa3TpaHWUYEHWS NpaBa U 3aKOHA, UCIOJb3YyeMYI MM apTyMeHTaIUIo
BpSAN JIU MOXHO CUUTATh yAa4HOUM, MOCKOJbKY B CBOEM JOTUYECKOM 3aBeplie—
HUU TaKOW MOAXON TPUBOAUT K OTOXAECTBJIEHUI0O OOIECTBEHHOTO TOpsIKa
KaK COCTOSHUS YMOPSIAOYEHHOCTH CONMAJbHBIMU HOpMaMu (HOpMaMu Tpasa,
Mopajau, OOblYasIMKU) CUCTEMBbl OOIIECTBEHHBIX OTHOUIEHUU U mpaBomopsii—

Ka — CTaOMJIbHOTO COCTOSIHMS HpaBOBOﬁ YOoopAgO4Y€HHOCTU CUCTEMDBI obure—
CTBCHHDLIX 0THOHI€HI/IfI, CKJaAblBAlOIECrocd B YCIOBUAX p€aiM3alluU IMPaBOBbLIX
HOpM, NMPpUHIOUIIOB U Tpe60BaHHﬁ 3aKOHHOCTH, — 4YTO a0COJIOTHO HEOOOCHO—

BaHHO. OTHW MOHSITHUS YEeTKO pa3TpaHUUYMBAIOTCS KaK B oOmeil Teopuu TpaBa
[53, c. 718—719], Tak U B TeopuUW KOHCTUTYLUHMOHHOTO TpaBa [54, c. 64]. Ja u
KoHctutyuusa YkpauHbl ycTaHaBiuBaeT B 4. 1| c¢T. 19 mojsoxeHue o TOM, 4UTO
MpaBOBOW MOPSNOK B YKpauHe OCHOBBIBAETCS Ha NMPUHIIMIAX, B COOTBETCTBUU
C KOTOPBIMM HUKTO He MOXeT OBITh NMPUHYXIEH nelaThb TO, YTO He IMpeayc—
MOTpEHO 3aKoHonarteilbcTBOM. «B Takom pakypce, — ormeuaetr B. E. Tenun-
KO, — TpaBOBOl TMOPSINOK TMpEACTaBIsIeT cO0ONl COCTOSIHUE YMOPSIJOYeHHOC—
TH, YpeTryJIUpPOBAHHOCTU, OPTaHM3OBAaHHOCTU OOIIECTBEHHBIX OTHOMEHUN, KO—
Topoe GopMuUpyeTcs, CYHecTBYyeT U (pYHKIUOHUPYET BCIEACTBUE peaqu3aluu
HOPM TIpaBa B COOTBETCTBUM C NMPUHIMIOM 3aKOHHOCTU» [54, c. 64]. OTtoxme—
CTBJIeHWE OOIIEeCTBEHHOTO Mopsnka (B IUPOKOM 3HAYeHWM) W MpaBomopsaka,
CKJIanbIBAalOMErocss TOJNHBKO Ha OCHOBE IMPaBOBBIX HOPM U BCJIEINCTBUE DTOTO
OXPaHSeMOTO CIEelHaJbHBIMU TOCYNAapCTBEHHO-NPAaBOBBIMHU CpeNCTBaAMU, Tak
UIU VHAaYe BEPHET YTOJOBHO-TPAaBOBYIO NOKTPUHY TMPU OMpeNeSeHUUN MOHSITUS
00bEKTa TPECTYyMJIeHUS B «CKOBBIBAlOIIME pPaMKHW TMpaBa», JUIIUB MHOTHUE
NesSHUs, He CBS3aHHBIe C MNOCATaTeJbCTBOM Ha «HOpPMY MpaBa» (Hampumep,
MPEeCTYMJIEHUSI MPOTUB MOJOBOU CBOOOABI, MOCKONBKY chepa MHTUMHBIX OTHO—
MeHU He yperyiMpoBaHa HOPMAaTUBHBIMU NpEeANUCAHUSIMHU) CBOETo 00OBEKTA.
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10.

IIpuMeyaHnus

3akoHOM YkpauHbl «O BHECEHUM M3MEHEHUIl B HEKOTOpbie 3aKOHONAaTeNbHBIC aKThl YKpa-
MHBl OTHOCHUTEJIbHO TYMMaHM3allMM OTBETCTBEHHOCTM 3a NMpaBOHapyumeHus B chepe Xo3sii-
CTBEHHOU AessTeAbHOCTHU» OT 15 Hoa6psa 2011 r. Takue mpecTymjaeHUs, KakK (GUKTHUBHOE
6ankpoTcTBO (cT. 218 YK VYKkpauHbl) U He3aKOHHBIe meicTBUA mpu G6aHKpoTcTBe (cT. 221
YK), Ob11m ZlerI/IMI/IHaIlI/ISI/I‘})OBaH]:I M TepeBeNeHBbl B pa3psJg aIMUHUCTPATUBHBIX MpaBOHA—
pyumeHui (cT. 166l u 166I Konexca Ykpaumns 00 afMUHUCTPATUBHBIX MpPaBOHAPYIIEHH —
s1X). JeXpMMUHAIU3UPOBAHO TaKXe U COKPBITHUE YCTOWUYMBOI (UHAHCOBOIN HECOCTOSTENb—
HocTu (cT. 220 YK), OnHako B MHTEpecCYOIIeM HAac acCmeKTe 3Ta HOBEJJa POBHBIM CUECTOM
HUYETO HEe MEHSET.

Tax, Hanpumep, pasaen VI YK Actpuu «I[lpecTynHble nesSHUS NPOTUB YYXOTo HMYyIle—
CTBa» HE TOJbKO MOJTHOCTBHIO OTOXAECTBIASECT BEUIM U MMYIIECTBO, HO U OOBABIAET HAKa—
3yeMBIMU TO CTAaThsAM 3TOTO pa3jaefia TakKue NessHUS, KaK MOBpexXxaeHUe ONaHHBIX (§ 126 a),
HapyumeHue paboTOCMOCOOGHOCTU KOMNbIOTepHOU cucteMmbl (§ 126 b), mocsiraTenbCTBO Ha
yyxXue mpaBa oXoThl U priGonoBcTBa (§ 137), mpumeneHue cuiabl 6pakoHbepoM (§ 140) u
np. Takas cuctema, ¢ Halmleld TOYKM 3PEHUS, He MOXeT M306eXaTh ymnmpekKa B MHOJIHOM
cMelleHUU TNoHATUIN. bonee Toro, TpakToBKa BellM (MMyllecTBa) KakK oOGbekTa mocsra—
TEeJNbCTB 3TOW TPYNNBl NIPUBOAUT K KOHCTPYMPOBAHUIO BecbMa cneUMGUUYECKUX MOJTOXEHUN,
BBI3BIBAIOMIUX HeKOoTOpbie HenoymeHus. Yacty 2 § 144 YK ABcTpuu (BBIMOTAaTEJIbCTBO)
rnacut: «JessHue He SABASETCS NMPOTUBOMPABHBIM, €CJIM NMPUMEHEHUE HACHUJIMS WUIM yrposa
He NMpoTUBOpedYaT AOOPBHIM HpaBaM KaK CPEACTBO HJsI NOCTUXEHMS NOCTAaBICHHON LEIU».
Takum o0Opa3oM, NMpUMEHEHUE HACUJIHUSI MOXET OBITh ONMpPaBAAaHO LEJIb0 BO3BpALIEHMUS
nOoJITa WJU CBOETro MMyllecTBa M3 4YyXoro BiaaaeHusi. He TpymHo cebGe mpeacTtaBuTh, Kak
3aUMCTBOBaHUE MOJOOHBIX MOJOXEHUN (B YCIOBUSAX YKPAUHCKOUN peaJlbHOCTH, KOTAA Ieii—
CTBUMSI TOCYAAapCTBEHHBIX MHCTUTYTOB 3a4yacTylo Hed()deKTUBHBI) cKaxXeTcs Ha aKTHUBU3A—
LUU «JO0OPBIX HPaBOB» JHUI, CHEUMATU3UPYIOUIUXCS HA <«BBHIOMBAHMM» YYXHUX NOJTOB.
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AHHOTAaNUsHA

Yyeynuxkoe H. H. OO0DbeKT npecTymnjeHHsT B COBPEMEHHO# YrojJOBHO-NPABOBOi HaykKe:
Tpaaunuu u HoBammu. — CTaThi.

B crarbe aHanm3upyeTcs COBPEMEHHBIIl 3Tam pa3BUTUS YTOTOBHO-IPAaBOBOTO y4YeHUS 06
00BbeKTEe MpEeCTYNJEeHUSI, XapaKTepU3yloIluiica MacmTabHON peBU3MEll TPagULUOHHBIX IIpes—
cTaBICHUIl 00 3TOM 3JIeMEHTE cOCTaBa MPECTYMJEHUS KaK OXpaHSEMBIX 3aKOHOM 00 YTOJOBHOU
OTBETCTBEHHOCTU OOLIECTBEHHHIX OTHOIIEeHUsAX. PaccmMaTpuBaoTCcad MpeoJOXEHHBIE B COBPEMEH™
HOIl HayKe TpakKTOBKM O0ObeKTa KaK NpaBOBOro Ojara, COLMaJbHON LEHHOCTHU, 4Ye€JIO0OBEKa, €ro
npaB u cBobGon. [emaeTcs BHBOA O TOM, 4YTO BHE ONPENEICHHOIO COLMAJIBHOIO MOpPSIAKa 3THU
KaTeropuu JUIIEHB KakoW-11M60 (GYHKIMOHAJIBbHON HArpy3Ku, a NPENJOXEHHS, CBSI3aHHBIE C
OTKa30M OT MCIOJb30BAaHUS B YIOJOBHO-NPaBOBOW TEOPUU MOHATUS «OOIMECTBEHHBIE OTHOIIE™
HUsSI», 4Yallle BCEro NPOAMKTOBAHB COOOpaxXeHUSIMH Ccyry6bo MIEOJOTMYECKOTo, a IMOpoI0 u
KOHBIOHKTYPHOTO xapakTepa. Ha ocHoBe melicTByHOIIEro YroJOBHOTO 3aKOHOZAaTeJbCTBa YKpa—
VHBl NPEeANPUHUMACTCS MOMBITKA NOKAa3aTh XM3HECMOCOOHOCTh TPAJUIIMOHHOTO A1 OTEYECTBEH
HO#l YTOJOBHO-TIPaBOBOW HayKu MOAX0oda K OMNpPEAEJEHUIO MOHATUSA 00bEKTa MPECTYMJIECHUS.

Kaiouegvle cnosa: o00BEKT TIpeCTyNJIeHUSsI, OONMECTBEHHBIE OTHONIEHWS, MpaBoBOoe 0Jaro,
colualbHasl LEHHOCTb, YEJOBEK, NpaBa U CBOOOABI YeTOBEKa.

AHoTanisa

Yyeynuxoe I. I. OOG'€eKT 3J0YMHY Yy CyYYacHiii KpUMiHAJbHO-NMpaBOBiii Hayni: Tpaamuii
Ta HoBamii. — CrarTs.

Y craTTi aHani3yeTbcs cy4yacHMil eTam pPO3BUTKY KPUMiHAJIbHO-TIPaBOBOTO BUYEHHS NpPO
06'€KT 3JM0YMHY, KU XapaKTEepU3YEThCS MacumTabHOW peBi3i€el0 TpagAUUiHMX YSIBIEHb HIOLO
LLbOTO €JIEMEHTa CKJagy 3JOYMHY SK OXOPDOHIOBAaHUX 3aKOHOM TNpPO KPUMiHAJAbHY BiAMOBi—
NalbHICTh CYCHiIbHMUX BiflHOcHHax. Po3rnsigarThcd 3ampomnoHOBaHi y cydacHiit Hayui TpakToB—
i mpaB Ta cBobonx. Poburbcs
BUCHOBOK IMpO Te, L0 MO03a MEBHUM cCOIliaJbHUM NOpALKOM 1i Kateropii mos6aBieHi Oyab-

KM 00'exTa K MpaBOBOTO 6aara, comiaJbHOI HMiIHHOCTi, JIOAUHHU,

AKOTO0 (YHKIIOHATbHOTO HaBaHTaXEHHS, a MPOMO3UIlii, MOB'A3aHi 3 BiAMOBOIO BiJl BUKOPHUCTAH—
HA y KPUMIiHANbHO-TPaBOBiii Teopii MOHATTSA «CYCHilbHIi BiIHOCWMHU», HaliuacTime 3a Bce 00y—
MOBJIEHi MipKyBaHHSIMM CYTO iI€OJIOTiYHOTO, a TNONeKyAW i KOH'IOHKTYypHOro xapakrtepy. Ha
migcTaBi Ail0YOTO KPUMIiHANIBbHOTO 3aKOHOIAaBCTBAa YKpaiHU poOUTHCS cmpoba MOBECTU XKUTTE™
30aTHICTh TPAAMIIWHOTO NJS BiTUYM3HSIHOI KPUMiHAJIbHO-TIPAaBOBOI HAayKW MiAXOAY A0 BU3HAUYEH
HSl TOHSATTS OO'€KTa 3JI0YMHY.

Kawuosei croea: 06'€KT 3JI0YMHY, CYCIHiJbHI BiZIHOCMHU, TpaBoBe OJaro, colialbHa
MiHHICTh, JNIOJAWHA, MpaBa i CBOOOIMW JNIOAUHMU.

Summary

Chugunnikov 1.I. Object of crite in modern critimai and legal science:
traditions and mnovations. — Article.

Modern stage of development of criminal and legal doctrine on object of crime,
characterized by extensive revision of traditional notions on this element of crime
components as protected by law on criminal responsibility in social relations, has been
analyzed in the article. Offered in modern science representations of the object as legal
benefit, social value of a human, human rights and freedoms, have been examined. It has
been concluded that outside specific social order these categories lack any functional load,
and offers connected with refusal from use of notion «social relations» in criminal and legal
theory are more often caused by considerations of absolutely ideological and sometimes
even conjuncture nature. On the ground of effective criminal legislation of Ukraine an
attempt to prove feasibility of traditional for native criminal and legal science approach to
defining the notion of object of crime has been made.

Keywords: object of crime, social relations, legal benefit, social value, human, human
rights and freedoms.



