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CONCEPT AND TYPES OF THE DISCRETION OF THE LAW

The discretion of the law, its main types and problems of judicial discre-
tion seems very important in view of the fact that no legal discipline does
not distinguish this issue with its own place.

The question of discretion in law is very complex and controversial. Its
complexity is due to the versatility of the very concept of law, and the
discussion is dictated by the discussion approaches to the understanding of
the category of «discretion.»

It is common knowledge that these limits are established by objective law.
However, within the limits of these limits the subject of law is absolutely
free.

The category of «discretion» is multidimensional. At the same time, when
analyzing it, one should pay attention to the fact that it belongs mainly to
the subjective (psychological) side of lawful behavior. In this regard,
discretion can be defined as the choice of the subject of a certain goal and
the means of achieving it, or as an opportunity to express their will and
make decisions regardless of the will of others. Discretion includes
intellectual and volitional aspects.

The intellectual side of discretion is characterized by the fact that the
subject is aware of the right granted by the right to choose the options of
behavior to meet his interests and chooses the option that is most prevailing
for him, based on an analysis of the legal prescription and specific life
circumstances.

The will party is characterized by the intention to act in accordance with
the decision and willingness to make the necessary effort for this.1

In this regard, it should be noted that from a psychological point of view,
subjective discretion is a rather complex process consisting of a number of
successive stages:

- introspection, that is, self-analysis, on the basis of which the subject is
aware of the specific needs, which leads to the formation of his interest,
which is subject to satisfaction (the motive to the corresponding behavior).

- in the presence of a lawful institution, the discretion determines the
choice of the proper purpose and means of achieving it, translating, mental
experiences into the legal sphere.

The subject knows the legal means by which he can achieve his goal and,
in the end, chooses the subjective right, within which he will satisfy his own
interest.

1ManuHosckuii B. C. YcmoTpenve B npase // ocyaapcTso u npaso. —2006. - Ne 4. —C. 84.
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- when the legal consciousness fulfills the assessment and regulatory
functions, the subject, with the help of psychological mechanisms of
volitional regulation, begins to exercise actions in the exercise of subjective
law. Moreover, constantly evaluating the process of implementing law in
terms of its effectiveness to achieve the goal, the subject can correct this
process or even abandon the implementation of this subjective right,
considering it inappropriate in terms of the most complete satisfaction of its
interest.

At some point, a subject may, under certain circumstances, return to one
of the above stages in order to clarify their needs and (or) review their goals,
again to choose the legal means to achieve them.

Some features that characterize discretion as a legal phenomenon can be
attributed:

- legal (the possibility of subjective discretion provided by objective
law);

- intellectual-volitional character;

- ability and capacity of the subject of discretion;

- relevance of discretion (discretion is always aimed at the choice of
behavior, -necessary to achieve a specific goal).1

In order to give the subject the right to freedom carried out by him at his
discretion, the legislator uses a variety of actions with the help of legal
technique

- uses a dispositive method of legal regulation, providing the subject to
independently determine the time of entry into the relationship, the timing
of the exercise of subjective law, the extent of their rights, responsibilities
and extent of liability (for example, within the framework of the treaty).

- constructing a legal norm, formulates relatively-defined or alternative
regulations that make it possible to choose the type of lawful conduct, refrain
from absolutely defined provisions;

- if necessary, uses appraisal concepts in order to expand the limits of
subjective discretion;

- does not impose a ban on an extensible interpretation of certain terms
or circumstances;

- restricts the sphere of interference of state bodies and officials in the
decision-making process by the discretion of the entity.2

First of all, the discretion of the subject of the choice of a particular right
to achieve his own interests should not lead to abuse of the law.

The limits of discretion in the law can be established not only by the
current legislation. Depending on the country’s legal system, they can be
governed by religious norms (for example, the norms of the Koran that

1 KoHpgpateeB . E. O npegenax YCMOTPEHWS MPaBONPUMEHUTENS B MPOLIECCE MNPUHATUA
YrON0BHO-NPaBOBbIX pelleHuit // AKTyanbHble MPO67eMbl MPYMEHEHWS YrOOBHOMO 3aKOHOAA-
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restrict the freedom of the discretion of an orthodox Muslim), political
norms (when the ideological dogma of a totalitarian state regulates human
behavior), as well as the norms of customs and traditions.

It is possible to distinguish some types of discretions in the right-
administrative discretion and judicial discretion.

The ability to express their will and make decisions regardless of the will
of others characterizes the nature of discretion. As G.F. Shershenevich
writes, the nature of discretion in law is due to the very nature of subjective
law, which is the measure of freedom granted to the subject to pursue his
own interest.

In the most general form, discretion in law should be understood as the
intellectual and voluntary activity of the authorized person in the choice of
subjective law and the way of its implementation, in order to meet their own
interests.

At the discretion of the authorized person, both objective and subjective
factors are influenced by the influence of which the choice of a particular
subjective right and method of its implementation depends to an extent.
Among the objective factors, one can distinguish:

- socio-economic,

- political,

- ideological

- cultural

- other features of the specific historical period in which the authorized
entity operates.

The subjective factors include: the level of individual legal consciousness,
obedience to the person, the peculiarities of his intellectual, emotional and
volitional qualities, moral qualitie of the person, the religion of the
individual, etc. the possibility of choosing any behavior taking into account
the prohibitions established by the current legislation.1

An essential difference between subjective discretion and administrative
and judicial discretion is the approach to determining the degree of freedom
of subjects of discretion. In the first case, the discretion of the subject obeys
the rule: «everything permitted is not prohibited by law,» and in the second,
«only what is expressly permitted by law» is permitted. Therefore, it is clear
that the limits of discretion in the first case are much wider than in the
second.

References

1 ManvHosckuii B. C. YcmotpeHue B npase // [ocygapcTtBo 1 npaso. —2006. —
Ne 4. - C. 84-89.

1 LinBinbHUiA Kogekc YkpaiHu [EnekTpoHHe mxepeno] / BepxoBHa Paja YkpaiHn. — Pexum
noctyny : http://zakon3.rada.gov.ua/laws/show/435-15.

35


http://zakon3.rada.gov.ua/laws/show/435-15

2. KoHgpateeB 1. E. O npefenax yCMOTpeHWUs MpaBOMpPUMEHUTENs B npoLuecce
MPUHATWS YIONOBHO-NPaBOBbIX peLlueHnid // AKTyanbHble NPobeMbl NpUMeHe-
HWS YroNOBHOMO 3aKOHOZATENbCTBA B [EATE/IbHOCTU OPraHoB BHYTPEHHUX Jen. —
M, 2001. - C. 34

3. UwusinbHuin  Kogekc Ykpaihum [EnektpoHHe mkepeno] / BepxosHa Paga
YKpaitu. —Pexxum goctyny : http://zakon3.rada.gov.ua/laws/show/435-15.

Keywords: the discretion of the law; types of the discretion; limit of the
discretion; concept of the discretion of the law.
Research advisor: PhD, associate professor Ryazanov M. Y.

ConomaHuHa TaTbsHa EBreHbeBHa

CTyJeHTKa 1-ro Kypca thaky/bTeTa Mex iyHapoAHO-NPaBOBbIX OTHOLLIEHWN
HauuoHanbHoro yHueepcuteTa «OfeccKast opUAMUecKasl akafemusi»

MOYEMY ®OPMA TMPABJIEHNA MOHAPXUA AKTYAJIbHA
M B COBPEMEHHOM MWPE?

MapnameHTCKMe W nNpe3npeHTCKue pecny6nunkn, Kak rocypapcrsa ¢
[eMOKpaTUYECKMMY (opMammn MNpaBneHns, LWUPOKO pacnpocTpaHeHbl B
COBPEMEHHOM MUpE, OfHaKO, 3TO HEe OTMEeHAET TOro gakra, YTo U Aepxasbl
C BEPXOBHOW BNAacTbl OCYLLECTBAAEMON efWHOANYHO (MW NPaKTUYecKm
eANHONNYHO) U, KaK NpaBuio, Nepexofflieil Mo HacnefCcTBy, CYLLeCTBYIOT
N CerofHs. Ho urpaldT NN MOHapXuUWM Takyl 3HAUYUTENbHYH PpoOSib B
o6l ecTBEHHO-NONUTUYECKOM rpouecce B XXI Beke, KOTOpyk urpanu
Bcero nuwsb 100 neT Hasafj, U ecTb N B HUX CMbICN ceidyac?

B EBpone, Hanpumep, 12 MOHapxuii, M3 KOTOPbIX TONbKO ofAHa abco-
NOTHaA, fJa W Ta TeoKpatuyeckas — 3To0 BatmkaH. Bce ocTanbHble —
MOHApPXUW KOHCTUTYLWMOHHbIE: BenukobputaHud, rae Koposesa He TONbKO
CUMBOJ/I CTpaHbl, OHa elWe W Ha3HayaeT W pacnyckaeT MNpPaBUTENLCTBO;
[aHna, gnuHacTus KOTOpOW ABNdeTca caMoil cTapoil B Espone; benbrus u
Fonnangus — rocyjapctea B KOTOPbIX KOPOJIEBCKME [JOMa MOABUMIUCH
ToNbKo B XIX Beke; HopBermsa crana caMoCTOATENbHON MOHapxueid Boobuye
Avwb B Havyane XX Beka, a paHee el mpaBuau koponu LUBeuuun, KoTopble
M CerofiHA OCTalTCA NpWM KOpoHe; B McnaHum moHapxusa Ha 40 net 6bina
yTpayeHa B pe3ynbTaTe MpoOBO3rnawleHns pecny6ivku, KoTopas, B CBOM
oyepefdb, co3gana ycnosua Ans AUKTaTypbl reHepana ®paHko, 0A4HaKo B
1975 rogy XyaH Kapnoc Bo3poAwn B CTpaHe AeMOKpaTUO W MNpefoTBpaTui
nonbITKY BOEHHOro nepesopoTa B 1981, nokasaB cebs 06pa3LOBbIM
COBPEMEHHbIM KOpOJeM; OCTalbHble eBpOMeliCKue KOpPONeBCKWe JomMa
BNaCTBYIOT B Kap/MKOBbLIX rocygapcrteax — AHgoppe, MoHako, JIMXTeH-
WwTeriHe n Jllokcembypre.
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