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AHOTAIIA

Mockosuyk  P.II. 1lopiBHSUIbHO-TIPABOBMM  aHAJi3 OaHKIBCHKHMX
JOTOBOPIB: KOHTHHEHTAJIbHA Ta AaHIJIOCAKCOHCHKA TMPaBOBi CHCTEMH. -
Kgpami¢ikaiiitna HaykoBa mparis Ha IpaBax PyKOIHUCY.

Juceprartiist Ha 3100yTTsI CTyIeHs JoKTopa ¢igocodii 3 ramysi 3HaHb 08
«[IpaBo» 3a crmemianpHicTIO 081 «IlpaBo». — HamionaneHuii yHIBEpCHUTET
«Onecpka ropuaudHa akajaemis», Oxeca, 2025.

VY nucepramiitHoMy JOCIIIKEHHI BCTAHOBIEHO (DyHIAMEHTAIbHI TEOPETHKO-
METOJOJIOTIYHI 3acaau OaHKIBCHKUX JIOTOBOPIB SK CaMOCTIHHOTO 1HCTUTYTY
[UBLIBHOTO MpaBa. J[oBeneHo, 1m0 0aHKIBChKI JOTOBOPH HE OOMEXKYIOTHCS JIUIIE
KPESIUTHUMH YW JCTIO3UTHUMH TIPABOBITHOCHHAMH, a OXOILTIOIOTH ITUPOKHIMA
CIEKTP MPABOBUX KOHCTPYKIIiH, 5Kl 00'€IHY€E CIUJIbHA O3HAKA — y4acTb OaHKY K
npodeciitHoro  (iHaHCOBOro  TMocepeHuKa. BcTaHOBIEHO, 1O  MOHATTS
OAHKIBCBKOTO JIOTOBOPY € JOKTPUHAJIBHUM 1 HE Ma€ YHIBEpPCaJIbHOTO
3aKOHOJIJABUOTO 3aKpIIJICHHS, a TOMY TMOTpPeOy€e YITKOTrO KOHIIETTYaJIbHOTO
BU3HAUCHHS IS IIJIed K HAyKOBOrO aHajidy, TaK 1 MPaKTUYHOTO
PaBO3aCTOCYBAHHSI.

OOrpyHTYyBaHO, W10 OCHOBHOIO O3HAKOIO OaHKIBCHBKOTO JOTOBOPY €
nyOJIIYHUIM XapakTep 3000B’s3aHHS, SIKUM BUSBISETHCS Y 3000B’SI3aHOCTI OaHKY
yKJIaJaTH JOTOBOPH 3 Oyab-sSKO 0co00r0, sKa BIAMOBIAAE TMepeadadyeHuM
3aKOHOJIaBCTBOM KPHUTEPisiM, Ha CTAaHAAPTHUX yMOBax. Y IUCEpTaIlii JOBEICHO,
0 Taka MyOJiYHICTh € 00'€KTUBHOIO PUCOI OAHKIBCHKOI JISJIBHOCTI B YMOBax
BHUCOKOI COIIaIbHOT 3HAYYIIIOCTI 0aHKIBCHKUX MOCHYT.

3aCTOCOBYIHOYM KOMITAPATUBICTCHKUMN TT1JIX1], BCTAHOBJICHO, 1110 Y OIBIIOCTI
KpaiH CBITY TepMiH «OaHKIBCBKHI JIOTOBIp» € 3araJilbHOHAyKOBUM 1
BUKOPUCTOBYETHCS JJISl TO3HAYCHHS IIUPOKOTO CHEKTPY JOTOBIpHUX (HOpM, sKi
nepeadavyaroTh HajaHHS OaHKOM (DIHAHCOBUX IMOCHYr. Y OaraTh0X IPaBOBHUX
cucTeMax (30KpemMa, KOHTHHEHTAJIbHOTO THIY) Taki JOroBopu (hopmMaiizoBaHi y

BUTJISA/II IMEHOBAHUX JIOTOBOPIB (JIOTOBIp OaHKIBCHBKOTO PaxyHKYy, KpPEeAUTHUUN



JIOTOBIP TOIIO), TOMI SIK B AHIJIOCAKCOHCHKOMY TMpaBl TEpeBa)xae MIAXiA 10
po3risiay OaHKIBCHKMX JOTOBOPIB SIK CIEIIali30BaHUX KOHTPAKTIB HaJaHHs
MOCJIYT, B IKUX BU3HAYAJIbHY POJIb BIAITPAE CyJ0Ba MPAKTUKA.

JloBeneHo, 10 OCOOMMBICTIO OAHKIBCHKMX JOTOBOPIB € iX KOMILJIEKCHA
paBoBa MPUPOJA: OKPIM €JIIEMEHTIB LUBUIBHO-IIPABOBOTO 3000B’SI3aHHS, BOHU
4acTO BKJIIOYAIOTh PETyIATOPHI (IMyOJi4HO-TIPaBOBl) OOMEXKEHHS, OOyMOBJIEHI
cnenu@ikoro OaHKIBCHKOI MisbHOCTI. Takwii mOABIMHUN XapakTep 3000B’s3aHb
3YMOBIIIOE TIOTPeOY B OCOOJMBOMY PETYJIATOPHOMY MIIXOJ1, SKUM mepemdadae
BOJIHOYAC 3aXHUCT MPaB CIOKUBAYIB Ta CTAOUIbHICTh OAHKIBCHKOT CUCTEMH.

Takox 311CHEHO TI'PYHTOBHMI aHall3 KPUTEPIiB BU3HAYEHHS IMPABOBOIO
CTaTyCy CTOpiH 0aHKIBCHKOTO JIOTOBOPY (CHOXKMBa4 / MiAMPUEMEIb) Ta HACIIJIKIB,
SKi BHUIUIMBAIOTH 3 IBOTO CTaTyCy JIs 3acCTOCYBaHHS IMIEPATHUBHUX HOPM
3aKOHOJIAaBCTBA, CIPSAMOBAHMX HA 3aXMCT KIIEHTIB. 3BEPHEHO yBary Ha TEHACHIIIT
JI0 PO3IIMPEHHS KaTeropii CroKMUBavyiB Ha MaJll MIJIPUEMCTBA, 110 € XapaKTepHUM
111 HU3KuU kpain €C.

VY pe3ynbTari aHadi3y BCTAHOBJICHO BIIMIHHOCTI y MiAX0Jax A0 YKJIaJACHHS
O0aHKIBCHKHX JOTOBOPIB Y KOHTHHCHTAJBHUX Ta AHTJIOCAKCOHCHKHUX IPABOBHUX
cuctemax. Y mepiiriii — akieHT Ha ¢hopmaiizalii, TuCbMOBI GopMi, TUTTOBOCTI. Y
JpYTii — TepeBaka€ Ka3yiCTUYHUN MiJX1J, BU3HAHHS YCHUX JIOMOBJICHOCTEH,
BaXJIMBA POJIb CYly Y TIIyMadeHHI YMOB.

JloBeneHo, 1m0 O0aHKIBCHKHI JOTOBIP € OaraTOrpaHHUM MPABOBUM SIBHIIEM,
AK€ TMOTpedye CUCTEMHOTO MIAXOAy JO0 JAOCHIDKEHHS 3  YpaxyBaHHSIM
KOMIMapaTUBHOTO aHalli3y, a TaKoX aJanTailii MDKHApOAHOTO JOCBIIY [0
HaIllOHAJIBHOTO TIPABOBOTO ITOJIS.

3po0siecHO TPYHTOBHUM aHadi3 MPaBOBOrO PEryJIOBaHHSA OaHKIBCHKHUX
JIOTOBOPIB Y KpaiHaXx KOHTMHEHTAJIbHOI MPaBoOBOi ciM’i, a came — Irtamnii, Opanii
ta @eneparuBHoi PecmyOmiku Himeuumna. BcraHoBieHo, 1mo B 3a3HAYCHHX
IOPUCIMKIIISIX, TIOTIPY CITUTBHY MPAaBOBY TPAAUIIII0, PEali3yIOThCS Pi3HI MIIX0IU J10

MpaBOBOI MPUPOJN, YKIAIEHHS, BUKOHAHHSI Ta TJIyMadeHHsS OaHKIBCHKUX



JIOTOBOPIB, SIKI 3yMOBJICHI OCOOJMBOCTSIMH MPABOBUX CHCTEM, ICTOPUYHHX E€TaIliB
Koaudikarii Ta posii 6aHKIBCHKHX YCTAHOB Y CYCIIJIbCTBI.

Hacamnepen, BcraHoBieHo, mo B Itamii OaHKIBCBKI JOTOBOPH UITKO
BperyaboBaHi K y [[MBUTBHOMY KOJIEKCI, TaK 1y CIEHiaIbHOMY 3BEJICHOMY 3aKOH1
po OaHKIBCHKY IISUIbHICTh. Taka JBOCTYIIEHEBAa CHUCTEMa J03BOJIsi€ €(EeKTUBHO
MOEIHYBATH 3arajibHi IUBIJILHO-TPABOBI TOJIOKEHHS 3 BY3bKOCIEI1aII30BaHUMU
HOpMaMu OaHKIBChKOTO TmpaBa. OOrpyHTOBaHO, IO B ITaNIHCHKIM MpaBOBii
cucTeMi OaHKIBCHKUM JIOTOBIP TPAKTYETHCS HE JIUIIE SIK IPUBATHONPABOBA YTroJ1a, a
1 gK eneMeHT (PiHAaHCOBOi 1H(PPACTPYKTYPH, IO MIIJIArae HATISA0BOMY KOHTPOIIIO
3 OOKy IIeHTpajibHOTO OaHKy. /loBeneHo, 1o Itanisa € mpukiIagioM IOPUCIUKIN, B
SKIA CIIOCTEPIraeThCsl TapMOHI3allis JOTOBIPHOTO 1 PETYJISITOPHOTO MIAXOIy IO
O0aHKIBCbKUX 3000B’s13aHb.

Y po6oTi mpoaHadi30BaHO OCHOBHI BHAM OaHKIBCBKMX JOTOBOPIB,
nepeadayeHi 1TaTHChKUM 3aKOHOJIABCTBOM: KPEJIUTHI, JIETIO3UTHI, PO3PaXyHKOBI,
JIOTOBOpY Ha 0OCIIyrOBYBaHHSI IJIATIXKHUX 3ac001B To1o. JloBeaeHO, 110 BCl BOHU
MIIKOPSIOTHCS 3araJiIbHUM TPUHIIMIIAM IIMBUIBHOTO TIpaBa, 30KpeMa aBTOHOMIT
BOJIl, €KBIB&JIEHTHOCTI 3000B’si3aHb, JOOPOCOBICHOCTI Ta IyOJIIYHOTO I1HTEpECY.
Paszom 13 TuUM, BCTaHOBJIEHO, 10 OOOB’A3KOBOI0O YMOBOIO BH3HAHHSA TaKUX
JIOTOBOPIB NIMCHUMHU € 1X MUChbMOBA (popMma, HITKICTh YMOB 1 HasSBHICThH JIIIEH31T B
0aHKIBCbKOT yCTaHOBU. OKpEeMO MiJAKPECICHO HAasBHICTh YITKOTO PErjJaMeHTy
I0J10 TIPaB KJIIE€HTA HA JJOCTPOKOBE MPUITUHEHHS JI0TOBOPY, JOCTYII 10 iH(hopMarlii
Ta MEXaHI13M allbTEPHATUBHOTO BPETYIIOBAHHSI CIIOPIB.

CrocoBHO nipaBoBOi cuctemMu OpaHilii BCTAHOBJIEHO, III0 BOHA BUPI3HAETHCS
CKJIQIHOIO CTPYKTYPOIO JKEPEIT MPAaBOBOTO PETYJIIOBAHHS OaHKIBCHKHUX JIOTOBOPIB.
Oxpim [uBIIEHOTO KOJEKCY, 3HAYHA YaCTHHA HOPM MICTUThCS y BamtoTHo-
(biHAaHCOBOMY KOJEKCl, SIKM Ma€ CHellaIbHUi CTaTyc 1 JOMOBHIOE TOJOXKECHHS
MPUBATHOTO TIpaBa PETYJISITOPHUMHU IHCTPYMEHTaMH. Y AHCepTallii T0BEIEHO, 110
dbpaHiy3pKe MPaBO BU3HAE OAHKIBCHKUM JOTOBIP SIK IMBLIBHO-IIPABOBY YIOY,

OJTHAaK 3 MIJBUIICHUM PIBHEM IMIEPATUBHOCTI OKPEMUX IMOJIOKEHb.



OO6rpynToBaHo, 1o y @paniiii ocodbauBa yBara NpUALUISETHCS 3aXUCTY MpPaB
CHOXXUBAYiB OaHKIBCBKHX IMOCIYT. YCTaHOBIEHO, M0 M1 (I3UUHUX OCi0-
(h1HAHCOBUX CIIOXKMBAYiB JIIOTh CICIialbHI rapaHTii, 30KpeMa 00O0B’A30K OaHKY
PO3KpHBATH TMOBHY iH(OpMAIiI0 MPO YMOBH JOTOBOPY, €(EKTHBHY MHPOLECHTHY
CTaBKYy, MOKJIMBI mTpadHl CaHKIII, 3MIHY YMOB KpeauTyBaHHS ToIlo. [{oBeneHo,
10 HaBITh MPHU 3r0J1 CTOPIH JOTOBIPHI YMOBU MOXXYTh OYTH BU3HAHI HEJIHCHUMH,
SKIIO BOHM CyINEpeuaTh TMOJOXEHHSIM 3aKOHOJABCTBA TIPO  CIIOXKHBYE
KpeIuTyBaHHS a00 MICTSTh SIBHO HECHPABEMJIMBI TMOJOKEHHS. TakUM YHUHOM,
BCTAHOBJICHO, IO (paHIly3bke OaHKIBCbKE IMpaBO 0a3yeThCs Ha TMOEAHAHHI
JIOTOBIPHOI CBOOO/M Ta PETYJIATOPHOTO BTPYYAHHS B IHTEpECax cJalIIOi CTOPOHU
— KJIIEHTA.

CrocoBHO mpaBoBOi cuctemMu HimeuunmHu y aucepTtaiii oOrpyHTOBaHO, 110
BOHA € HaWOUIbII (opMai3oBaHOIO cepell JOCTIPKYBAHMX KOHTUHEHTAJIBHUX
fopucaukiii.  bankiBcbki  goroBopu 'y ®PH  perymiororhess  Hacammepen
nosioxkeHHsiMu L{uBinpHOTrO KOzmekcy (BGB) Ta kxomepiiiiHOro 3akOHOJABCTBA.
BcranoBneno, mo B HiMmeuunni Ha BinMiHy Big @panmii ta Iramii, nmpeamtoe
JOTMAaTHUYHUN TIIXiA 0 JOTOBOPY: MOTO MPUPOJA, CTPYKTypa Ta TIyMadeHHS
IPYHTYIOTbCS Ha YCTAJICHHMX JOKTpUHAIbHUX mpuHiumax. CyaoBa MpaKkTHKa
BUKOPUCTOBYETHCS TEPEBAKHO JUIsl MIATBEPKEHHS a0o jaeranizallii 4MHHOTO
3aKOHO/IaBCTBA, ajie HE MA€ MPEIEACHTHOTO XapaKkTepy.

OOrpyHTOBaHO, IO Taki MIAXOAW MAarOTh Oe3mocepeaHe 3HAYEHHS IS
afanTalii MO3WTUBHOTO 3apyODKHOTO HOCBiAYy B YKpaiHi. BcranomieHo, 1o B
yMoBax pehopMHU YKPaiHCBKOTO OaHKIBCHKOTO 3aKOHOJABCTBA JOIIJIBHUM €
3aM03WYEeHHSI: 3 ITaTIMCHKOr0 JOCBIYy — IHCTPYMEHTIB THYYKOTO PEryJIIOBaHHS Ta
MOJABIHHOTO HOPMATUBHOTO KOHTPOJIIO; 3 (PPAHIy3bKOTO — MEXaHI3MIB
CIIO’KUBYOTO 3aXHCTY Ta MPO30POCTI YMOB JIOTOBOPY; 3 HIMEIIBKOTO — MiIXOIIB 110
CTabUIBHOCTI OaHKIBCHKOT TPAKTUKH Ta €THOCTI IOTOBIPHOT KOHCTPYKIIIi.

BusznaueHo, 1110 B MeaxX KOHTHHEHTAJIbHOI MPaBOBOi cucTeMU chopmMyBaBcs
BUCOKOPO3BUHECHUI Ta KOHIENTYyaJbHO OOTPYHTOBAaHWI MeEXaHI3M TIPaBOBOTO

peryitoBaHHsl 0aHKIBCHKUX JOTOBOPIB, SIKMM MOEIHYE TPAAUIIii TPUBATHOTO MpaBa



3 BUMoOramu (piHaHCOBOi CTaOIIBHOCTI Ta 3aXMCTy MpaB KiIieHTIB. [lucepraris
CTBOPIOE HEOOXIMHY aHANITHUYHY 0a3zy s TOMAJBIIOr0 TIOPIBHSHHS 3
aHTJIOCAaKCOHCHKOIO TPABOBOIO TPAAMIIEIO, IO JO3BOJIAE BUSBUTU TJIMOMHHI
CTPYKTYpHI Ta KOHIENTYaJIbHI BIIMIHHOCTI MDK OCHOBHHMHU IPAaBOBHMH
CUCTEMaMHU CBITY.

JlocmipkeHo cnenidiky MpaBoBOTO PeryJIFOBaHHS 0aHKIBCHKHMX JIOTOBOPIB Y
Jep’kaBax AaHTJIOCAKCOHCHKOI (3arajpHOi) TpaBOBOi CIM'i — 30KpeMa, Yy
Cnonyuyenux Illtatax Amepuku Ta Benukiii bpurtanii. Bcranosneno, mo y
KpaiHaxX 3arajbHOrO MpaBa IMAaHY€ JOKOPIHHO IHIIMH MiaXia A0 OaHKIBCHKHX
JIOTOBOPIB, HIK Y KOHTUHEHTAJbHUX JepkaBax. Takuil miaxiJ IPYHTYEThCS HE Ha
KoJu(IKOBAaHUX aKTax, a Ha CYJIOBUX MpEIeAeHTaX, 3BUYasx AIOBOI0 000pOTY Ta
TUTIOBUX CTaHJApTax, IO CKJIAIUCS BHACTIIOK NPAKTHUKH Ta PETYIATOPHOI
ISUTBHOCTI.

Bcranosneno, mo B CIIIA GaHKiBCBKI JOTOBOPHU, X04a i HE MAIOTh €IMHOTO
3aKOHO/IaBUOTO BU3HAYCHHSI, OXOIUTIOIOTH IIUPOKHUI CIIEKTP JOTOBOPIB: JOTOBOPH
Ha BIAKPUTTS PaxXyHKY, yrOJH PO KpPEeIUTyBaHH, OaHKIBCHKI FapaHTii, yroJu mpo
JICTIO3UT, AUCTaHIlIHE OaHKIBCbKE OOCIYroByBaHHs Touio. OOrpyHTOBaHO, IO
3HAaYHA YaCTHHA JIOTOBIPHUX BITHOCHH PETYJIIOETHCA HE O€3MOCepeIHbO HOPMAMHU
[IMBUILHOTO 3aKOHOJABCTBA, a CTAaTyTaMd OKPEMUX IITaTiB, TOJIOXKCHHSIMHU
Uniform Commercial Code (UCC), a TakoX CyAOBHUMH pIIIEHHSIMH, SKi
BCTAHOBIIOIOTH CTAHAAPT MOBEAIHKY JUTsl PIHAHCOBUX YCTAHOB.

JloBeneno, mo s OaHkKiBChkuX aoroBopiB y CIIA xapakTepHOO €
THYYKICTh y MOOYJI0BI JOTOBIPHOI MO/, BICYTHICTh KOPCTKOI (popmanizarii Ta
mupoka aBTOHOMIs cTopiH. CynoBa MpakTHUKa BiJIrpae KIOYOBY pOJb Y
TJAyMa4eHHI 3MICTY JOTOBOPY, @ TaKOX Yy BHU3HAUYECHHI BIJIMOBIIAJBLHOCTI OaHKY Y
pa3i mopymeHHss yMoB. OcoOJuBY yBary TPHAUICHO 1HCTUTYTY (imgyiiapHOTO
000B’sI3Ky OaHKy mepell KIIEHTOM, SKHH € BaXIIMBUM €JIIEMEHTOM IIPABOBOTO
3aXHUCTY CHOXKMBaya B YMOBaxX HEPIBHOCTI CTOpiH. BcTaHoBieHo, mo ¢iaymiapHa
MOJieJb 3000B’s3aHHS JO3BOJSIE KOMIICHCYBATH CIAOKICTh HOPMATHBHOTO

peryJIfoBaHHS 3a PaxyHOK I1JIBUIIICHUX BUMOT JI0 CTaHIapTIB MOBEAIHKN OAHKIB.



[Iloxo mpaBoBoi cuctemu Benukoi bputanii BcTaHOBIEHO, 110 BOHA TTOILIISE
OCHOBHI PHUCH 3arajbHOro MpaBa, aje Mae€ OUIbII TOCHIOBHY PEryJIATOPHY
npakTuKy 3aBasku AisuibHOCTI Financial Conduct Authority (FCA) Ta npuiiHATTIO
HU3KH aKTiB MMapJiaMeHTy. 30KpeMa, BaXJIMBY poJjb BiairpaioTs Financial Services
and Markets Act 2000 Ta The Payment Services Regulations 2017, sxi
BCTAHOBJIIOIOTh CTAHJAPTH TOBEAIHKM OAaHKIBCHBKUX YCTAHOB 1 pEryJIOI0Th
HaJaHHS OaHKIBCHKHUX TTOCIYT.

JloBesieHo, 10 y OpUTaHCHKOMY IpaBi MaHye MPUHIMI CBOOOAM JTOTOBOPY,
3a SIKUM CTOPOHU MAarOTh MPABO JTIOMOBJISATHCS MPO Oyab-sKi YMOBH, 32 BUHSATKOM
TUX, M0 TMpPsAMO Ccylepeuyarb 3akOHy abo myOmiuHoMy mopsaky. Ilpore,
OOIpYHTOBAaHO, IO Cy4yacHa OpHUTAaHChKA NpPAKTUKA JAenaii OIbIIe TSKIE 0
3aXMCTy CHOKMBAaya Ta HEAOIYIIEHHS 3JI0BXUBaHb 13 OOKY (PiHAHCOBUX YCTaHOB.
BaxnuBy posib y 1bOMYy MpoOIECl BIAITpae peryisTopHa JOKTpUHA treating
customers fairly (TCF), saxa mnoxnamae Ha OaHKH OOOB’SI30K 3a0€3MEUUTH
MPO30pPICTh, YECHICTH Ta 1IHPOPMOBAHICTh Y JOTOBIPHUX BIAHOCHUHAX.

VY nucepatiiii TakoK BCTAHOBJICHO, [0 B 000X aHTJIOCAKCOHCHKUX MIPABOBUX
CHUCTEMaX BEJIMKa yBara MNpUIUISEThCS TMOBEIIHKOBUM CTaHJIapTaM OaHKy, a He
JUIIEe 3MICTY J0roBopy. JloBeleHo, IO KIIIOYOBUM JDKEPEIOM HOPM Y IHX
IOPUCIUKINAX € case law, TOOTO mpakTUKa CYIiB, sika (QOpMye MPEUeaeHT 1
3000B’s3y€ 1HII CYId JOTPUMYBATHUCS AHAJOTIYHOTO TMIAXOAY B MOJIIOHHUX
CUTYyaIlisiX. 3aBISKH IIbOMY OaHKIBCHKI JIOTOBOPH 3aJUIIAIOTHCS aJaTUBHUMHU JI0
HOBITHIX BHUKIMKIB — Takux SK UU]poBI3allis, eJIeKTpOHHE MiANUCaHHS,
MOO1JILHMI OAaHKIHT TOIIIO.

3arajoM  JOBEIEHO, MI0 AHTJIOCAKCOHChKAa MOJENb  PETyJIOBaHHS
OaHKIBCBKUX JIOTOBOPIB € THYYKOI, JWHAMIYHOIO, 30pPI€EHTOBAHOI Ha CYJOBY
MPAKTUKY Ta MOBEJAIHKOBI CTaHAapTU. BogHouac oOrpyHTYBaHO, IO Taka MOJECIb
HEe To30aBieHa HEAOJIKIB, 30KpeMa: HemependadyBaHIiCTh pIllleHb CY/iB,
(dbparMeHTapHICTh HOPMATUBHOT 0a3u, pU3UK JIOTOBIPHOI TUCKPUMIHAIIT KIIIEHTA Y

pa3i HeOOPOCOBICHOCTI OaHKY.



Sk BHCHOBOK, BCTAQHOBJICHO, IO YyKpaiHCbKa IIpaBOBa CHCTEMa MOXeE
IMIUIEMEHTYBaTH OKpEMi EJIEMEHTH aHTJIOCAKCOHCHKOTO MIAXOAY — 30KpeMa,
dbimyiiapHi 000B’S3KM OaHKIB, IIUPINY JIHUCIIO3UTUBHICTH YMOB, aKIICHT Ha
MOBENIHKOBUX CTaHAapTax, €QEeKTUBHUU CYIOBHM 3axXUCT KIi€HTa — 13
BpaxyBaHHSIM TOTpeO HaIliOHAIBHOT €KOHOMIKH, TPAIHWIliA TPaBO3aCTOCYBaHHS Ta
€BPOIHTETPAIIHOTO KYpCy.

Kurouosi ciioBa: 30008’ s13aHHs, 10TOBIp, 0AHKIBCHKI JOTOBIpU, KPEAUTHUNA
JOTOBIp, OaHK, 3apyOlXKHUN JOCBiJ, €BpOIHTErpallis, CHOXHUBa4, JOTOBIP

OAHKIBCBKOTO PaXyHKY, (PaKTOPHUHT, JOTOBIp OAHKIBCHKOTO BKJIALY.
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The dissertation research establishes the fundamental theoretical and
methodological foundations of banking contracts as an independent institution of
civil law. It has been proven that banking contracts are not limited to credit or
deposit relations but encompass a wide range of legal constructions, united by the
common feature of the bank’s participation as a professional financial
intermediary. It is established that the concept of a banking contract is doctrinal in
nature and lacks a universal legislative definition, and therefore requires a clear
conceptual delineation for both scientific analysis and practical application.

It is substantiated that the key feature of a banking contract is its public
character, manifested in the bank’s obligation to conclude contracts with any

person who meets the statutory criteria, under standard conditions. The dissertation



demonstrates that such publicity is an objective characteristic of banking activity,
given the high social significance of banking services.

Applying a comparative approach, it has been established that in most
countries the term “banking contract” is a general scientific concept used to
describe a wide range of contractual forms for the provision of financial services
by a bank. In many legal systems (notably of the continental type), such contracts
are formalized as nominated contracts (e.g., bank account agreements, credit
agreements), whereas in Anglo-Saxon law banking contracts are treated as
specialized service contracts, where judicial practice plays a decisive role.

It is demonstrated that a specific feature of banking contracts is their
complex legal nature: in addition to elements of civil obligations, they often
include regulatory (public-law) restrictions dictated by the specific character of
banking activity. This dual nature necessitates a special regulatory approach that
balances consumer rights protection with banking system stability.

A detailed analysis was also conducted on the criteria for determining the
legal status of the parties to a banking contract (consumer/entrepreneur) and the
implications of that status for the application of imperative legal norms aimed at
protecting clients. Attention was drawn to the trend of extending the definition of
"consumer" to include small businesses, which is characteristic of several EU
countries.

As a result of the analysis, key differences were identified in the approaches
to banking contract formation between the continental and Anglo-Saxon legal
systems. The former emphasizes formalization, written form, and standardization.
The latter prioritizes a casuistic approach, recognition of oral agreements, and a
crucial role of the court in interpreting terms.

It is proven that the banking contract is a multifaceted legal phenomenon
that requires a systematic approach to its study, incorporating comparative legal
analysis and adapting international experience to the national legal framework.

A thorough analysis of the legal regulation of banking contracts in

continental legal systems—specifically in Italy, France, and the Federal Republic
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of Germany—was conducted. It was found that these jurisdictions, despite sharing
a legal tradition, implement different approaches to the legal nature, conclusion,
execution, and interpretation of banking contracts, shaped by the characteristics of
their legal systems, codification stages, and the role of banking institutions in
society.

In particular, it was established that in Italy, banking contracts are clearly
regulated by both the Civil Code and the Consolidated Law on Banking. This dual-
level system enables effective integration of general civil law principles with
narrowly specialized banking regulations. It is substantiated that the banking
contract in Italy is regarded not only as a private agreement but also as a part of the
financial infrastructure subject to central bank oversight. Italy exemplifies a
jurisdiction where contractual and regulatory approaches to banking obligations
are harmonized.

The dissertation analyzes the main types of banking contracts provided by
Italian law: credit, deposit, settlement, and payment service agreements. It is
proven that they all follow general principles of civil law, such as autonomy of
will, equivalence of obligations, good faith, and public interest. Additionally, it is
established that for such contracts to be valid, a written form, clarity of terms, and
a banking license are mandatory. Special emphasis is placed on clear rules
regarding early termination rights, access to information, and alternative dispute
resolution mechanisms.

Regarding France, it is found that its legal system features a complex
structure of sources governing banking contracts. In addition to the Civil Code, a
significant portion of the rules is contained in the Monetary and Financial Code,
which holds a special status and supplements private law provisions with
regulatory tools. The dissertation proves that French law recognizes the banking
contract as a civil agreement but assigns a high level of imperativeness to some of
its provisions.

It is substantiated that France gives particular importance to the protection of

banking service consumers. It is established that special guarantees exist for
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individual financial consumers, such as the bank’s duty to disclose full contract
details, effective interest rates, potential penalties, and conditions for changing
loan terms. It is demonstrated that even with mutual consent, contract terms can be
invalidated if they conflict with consumer credit legislation or are deemed
manifestly unfair. Thus, French banking law combines contractual freedom with
regulatory intervention in favor of the weaker party—the client.

Regarding Germany, the dissertation substantiates that it is the most
formalized of the studied continental jurisdictions. Banking contracts in Germany
are mainly governed by the Civil Code (BGB) and commercial law. It is
established that, unlike in France and Italy, Germany adopts a dogmatic approach
to contracts, where the nature, structure, and interpretation are based on long-
standing doctrinal principles. Court practice is mainly used to confirm or clarify
existing laws, but it does not have a precedential function.

It is substantiated that these approaches are crucial for adapting positive
foreign experience to Ukraine. It is found that in the context of banking law reform
in Ukraine, it is advisable to borrow from the Italian model flexible regulation and
dual control; from France, mechanisms for consumer protection and transparency
of terms; and from Germany, contractual stability and structural integrity.

It 1s identified that within the continental legal system, a highly developed
and conceptually grounded mechanism for the legal regulation of banking
contracts has formed, combining private law traditions with the needs of financial
stability and client protection. The dissertation establishes an analytical base for
further comparison with the Anglo-Saxon legal tradition, allowing for the
identification of deep structural and conceptual differences among the world’s
major legal systems.

The study also examines the specifics of regulating banking contracts in the
Anglo-Saxon (common law) legal family—specifically, the United States and the
United Kingdom. It is established that a fundamentally different approach to

banking contracts prevails in these countries compared to continental states. This
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approach relies not on codified statutes, but on judicial precedents, business
customs, and standard practices shaped by experience and regulatory activity.

It is found that in the U.S., banking contracts, although lacking a unified
legal definition, cover a wide array of agreements: account opening, credit
agreements, bank guarantees, deposit agreements, remote banking services, etc. It
1s substantiated that a substantial part of these relations is governed not by civil law
norms, but by state statutes, the Uniform Commercial Code (UCC), and case law
which sets behavioral standards for financial institutions.

It is proven that U.S. banking contracts are characterized by flexibility in
contractual structure, minimal formalization, and broad party autonomy. Judicial
practice plays a key role in interpreting contracts and assigning liability for
breaches. Special focus is given to the fiduciary duty of banks toward their
clients—a vital consumer protection mechanism in asymmetrical relationships. It is
found that the fiduciary model compensates for weak regulation through enhanced
behavioral standards.

In the UK, the legal system shares the core traits of common law but has a
more coherent regulatory framework due to the Financial Conduct Authority
(FCA) and several parliamentary acts. Notably, the Financial Services and Markets
Act 2000 and the Payment Services Regulations 2017 set conduct standards and
govern the provision of banking services.

It is proven that the UK follows the principle of freedom of contract,
allowing parties to agree on any terms not violating public order or statutory rules.
However, it is substantiated that recent British practice increasingly focuses on
consumer protection and preventing abuses by financial institutions. The
regulatory doctrine of “treating customers fairly” (TCF) imposes obligations on
banks to ensure transparency, fairness, and client awareness in contractual
dealings.

The dissertation also finds that both Anglo-Saxon systems emphasize the
behavioral standards of banks, rather than just the content of agreements. It is

demonstrated that case law—i.e., judicial precedent—is the key normative source,
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obliging courts to follow established reasoning in similar cases. This ensures
adaptability of banking contracts to modern challenges such as digitalization, e-
signatures, and mobile banking.

In general, it is proven that the Anglo-Saxon model of banking contract
regulation is flexible, dynamic, and practice-oriented. At the same time, it is
substantiated that this model has drawbacks, including unpredictability of court
decisions, fragmented legal frameworks, and the risk of contractual discrimination
against clients in cases of bad faith conduct by banks.

In conclusion, it is found that Ukraine can adopt certain elements of the
Anglo-Saxon approach—such as fiduciary duties of banks, greater contractual
flexibility, behavioral standards, and effective judicial protection of clients—while
respecting the needs of the national economy, legal traditions, and the European
integration path.

Keywords: obligation, contract, banking contracts, credit agreement, bank,
foreign experience, European integration, consumer, bank account agreement,

factoring, bank deposit agreement.
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BCTYII

dopMyBaHHSA MPaBOBUX CHUCTEM € PE3yIbTaTOM TPHUBAJIOr0 1CTOPUYHOTO
mporiecy, Mo BimOyBaBCs i BIUIMBOM 0Oarathbox (aKTOpPiB — TMOJITUIHHX,
KyJIbTYPHUX, COIIIAJIbHUX 1 MpaBoBUX. Lleil mpoiiec Haki1aB BiIOUTOK HA PO3BUTOK
ycix cdep mpapa, BKIOYHO 3 IUBUIBHUM IpaBoM. I[IpoTSATromM CTOJITh, CKIIBKH
ICHyBallu JepXaBO W TMpaBo, JIOJCTBO TMpParHysio 3HAWTH HallePeKTUBHIII
MEXaHI3MH YKJIaJJaHHS JJOTOBOPIB Ta 3aXHCTY MOPYIICHUX IPaB.

[IpaBoBI cuCTeMH y pPiI3HUX PEriOHax CBITY JOBIHMM Yac €BOJIOLIOHYBAJIA
CaMOCTIMHO, 10 OYJI0 3yMOBJICHO HU3KOIO YMHHUKIB — BiJI €KOHOMIYHUX YMOB 1
MOJIITUYHOTO YCTPOIO /10 TeorpadiyHoi i13oipoBaHOCTI. OJHAK cydyacHa ernoxa
JOKOPIHHO 3MIHMJIA L0 TEHACHII0: TJ0o0ami3aliiiHl MpOLECH, PO3BUTOK
1H(popMaIIiHUX TEXHOJIOT1H, 3pOCTaHHS MIKHAPOTHUX 3B’SI3KIB
YHEMOKJIMBIIIOIOTh MOJIajIbIlIe ICHYBaHHS IpaBa Yy 3aMKHEHOMY HalllOHAJbLHOMY
KOHTEKCTI. HaToMICTh TPOCTEXKYEThCS CTIMKa TEHJEHINS 10 TapMOHI3alii Ta
yHi(iKaIli MpaBOBUX HOPM 1 IPOIEAYp Ha MIXKACPKaBHOMY PiBHI.

OaHuM 13 MPUKIAAIB TAaKOro MPABOBOIO 30JMKEHHS € MPaBOBA CHUCTEMA
€pporneiicbkoro  Coro3y, B SKii, TOpsii 13 HAI[lOHATBHUMH CHCTEMaMH,
dbopmyeThCs HaAHAIIOHATIBLHUN TpaBomopsiAok. Llel mporec CympoBOIKY€ETHCS
yHI(IKaIl€0  3aKOHOJABCTBA,  BUPOOJEHHSAM  CHUIBHUX  MIAXOAIB /10
MPaBO3aCTOCYBaHHS, a TaKOX IIOCTYIIOBUM TIPOHUKHEHHSIM €BPOMEUCHKUX
NPaBOBUX CTAHJAPTIB y BHYTPIIIHE 3aKOHOJABCTBO KpaiH-uieHiB. s Ykpainu,
gka oOpajia €BpPOMEHCHKUN BEKTOP PO3BUTKY, JOCHIDKEHHS Ta ajamnTarlis
3apyO1’KHOTO JOCBIy € Ba)XJIMBOI YMOBOK MOJCpHI3aIlli MpaBOBOi CHUCTEMH,
30KpeMa, 1 B YaCTUH1 3000B’s13aIbHOTO TPaBa.

CpOro/iHi pO3BUTOK HAIIOHAILHOTO 3aKOHO/IABCTBA BXKE HEMOIIUBO YSBUTH
0e3 aHalizy TPaBOBUX MOJENCH, 3alpPOBAKCHUX Y 3apyOlkHUX AepkaBax. lle
OoOyMOBJICHO HE JIMIII€ TIparHEHHAM [0 €BPOINEUChKOI 1HTerpamii, a W
3arajJbHOCBITOBUMHU TEHJCHIIISIMU — TIOCHJICHHSM MIKACPKABHOI B3a€EMOJIII,

PO3IIUPEHHSIM MIKHAPOJHMX KOHTAKTIB, HEOOXIJAHICTIO pearyBaTd Ha HOBI



BUKJIMKH y TIpaBoBiil cepi. PizHomaHiTHI (hopMH MPaBOBOTO 3aM03WYEHHS — Bij
IMIUIEMEHTAIlli IUIMX Tajy3ed 10 aganTaiii OKpeMHX 1HCTHTYTIB YU MPABOBUX
MEXaH13MIB CIPHUSAIOTH M1IBUIICHHIO €(PEKTUBHOCTI PETYIIOBAaHHS MPABOBITHOCHH.

Y (dokyci naHOrO DOCHIIKEHHS — TPAKTUKA PETYIIOBAHHS OAaHKIBCHKHX
JIOTOBOPIB Ha IPUKJIAJ] IPAaBOBUX CUCTEM TaKUX PO3BUHEHUX KpaiH, ik Crioyy4deHi
[lratu Amepuku, BenukoOputanis, ®pannyspka PecnyOmika, deneparnBHa
PecnyGmika Himeuunna, ITamiiceka Peciy6umika. Ll gepxaBu Hajexath 10 pi3HUX
IPAaBOBUX CIMEH (AQHIJIOCAKCOHCHKOI Ta KOHTHHEHTAJIbHOI), OJHAK YK€ MAaroTh
yCTaJeHUI JO0CBiJ, HOPMAaTUBHOTO BPETYNIOBaHHS W MPAKTHYHOTO 3aCTOCYBaHHS
OAHKIBCBKUX JOTOBOPIB. Y TAaKUX FOPUCIAUKIIAX OaHKIBCHKI JOTOBOPU CTalld
NOBHOLIHHOK YaCTHHOK CYCIUIBHOTO JXMUTTS, AaKTUBHO BUKOPHCTOBYIOTBHCS Ta
3a0€3MeuyI0Th HAJICKHUN PIBEHB KUTTS, 110 POOUTH iX HA3BUYAWHO LIIHHUMU JJIs1
BUBUYEHHS Ta MOXIJIMBOTO IEPEHECEHHsI IMO3UTUBHUX pIIIEHb B YKPAaiHCHKUIA
KOHTEKCT.

He MeHm BaxiauBO ¥ Te, 10 BHUBYEHHS 3apyOIKHOTO JOCBIIY CHpHSIE
PO3IIMPEHHIO IPaBOBOTO CBITOTJISAY — BOHO JIO3BOJISIE O3HAWOMHTHCS 3
TEOPETUIHUMHU OCHOBAMH, KOHIIEITYAIbHUMH TT1JIX0AaMH, TPABOBUMH TPAIUIIIIMU
Ta MOHATIMHO-KATETOPIAIbHUM anapaTtoM IHIIHUX KpaiH, 1110 30arayye HalllOHAJIbHY
MPaBOBY HAYKY 1 MIJBUIIYE AKICTh HOPMOTBOPUOI AISUTHHOCTI.

B ymoBax JIMHaMIYHOTO pO3BUTKY (PIHAHCOBUX PHUHKIB, LHU(pOBi3alli
OaHKIBCHKOT [ISJIBHOCTI Ta 3POCTAHHS pOJl TPaHCHAIIOHAIBHOTO OaHKIHTY
NUTaHHS I[MBUIBHO-TIPABOBOIO PETYJIIOBaHHA OAaHKIBCHKHUX JOTOBOPIB HaOyBae
ocoOnmBoi Barv. bBaHKIBCBKI JIOTOBOPH CTAHOBJIATH IPABOBY OCHOBY IS
3MIMCHEHHS] KIIOYOBUX (DIHAHCOBHX OMeparii — KpeauTyBaHHS, JCTO3UTIB,
PO3paxyHKOBO-KacCOBOI'0 0OCITyTrOBYBaHHS, BIAKPUTTS PaxyHKIB, eMICIT MIATHKHUX
3aco0iB Tomo. Bonu Oe3mocepenHbo BIUTMBAIOTH Ha €(PEKTUBHICTH (hIHAHCOBOI
cUCTeMH, 3a0e3NedyeHHs CTa0UIBPHOCTI TPOIIOBOrO O0Iry Ta 3aXWCT TIpaB
CIO>XKMBaviB (J1IHAHCOBUX MOCIIYT.

Y KpaiHax 3arajJbHOro0 mpaBa IEpeBa)ka€ Ka3ylCTUYHHM, NPELEeACHTHUU

MIJX17, e Cy/I0Ba MpaKTUKa BIAIrpae MpOBiAHY POJIb y PEryJtOBaHHI 0aHKIBCHKUX



BIIHOCWH, a HOpMaTWBHA 0a3a € MOPIBHSHO THYYKO0. HaTomicTe y Kpainax
KOHTHHEHTAJbHOTO  MpaBa  OaHKIBCbKI  JIOTOBOPU  YITKO  BpEryJbOBaH1
KoJM(piKOBaHUMHU aKTaMH, 1110 3a0e3Meuy€e BUIIHMK PIBEHb MPABOBOI BU3HAYEHOCTI,
ajie BOJIHOYAC 0OMEXy€E MOXKIIMBICTh OTIEPATUBHOTO pearyBaHHs Ha HOB1 BUKJIUKH
(biHaHCOBOrO PUHKY. Y KOHTEKCTI YKpaiHH, fka nepeOyBae Ha eTarli aKTUBHOTO
pedopMyBaHHST TPaBOBOi CHUCTEMHM Ta IHTErpalii y €BpONEUCHKUI NpaBOBUU
IPOCTIp, MOPIBHSIIBHE BUBUEHHS 3apyO1XKHOTO JTOCBIAY PEryItOBaHHS OaHKIBCHKUX
JIOTOBOPIB € HE JIMIIE€ TEOPETUYHO BAXIWUBHUM, a ¥ MPAKTUYHO HEOOXIIHUM.
BiTun3HsHa mpaB03acTOCOBHA MPAKTUKA CTUKAETHCS 3 YUCICHHUMH MpoOIeMamMul y
chepl ykiaJeHHsS Ta BUKOHAHHA OaHKIBCHKUX JOTOBOPIB, IO 3YMOBJIEHO K
(parMeHTapHICTIO HOPMATUBHOI'O PETYJIIOBAaHHS, TaK 1 HEIOCTATHBOIO aJalTalli€lo
MIPABOBHUX HOPM JI0 PUHKOBUX PEaiid.

Kpim TOro, 3akoHomaBye pEryJIOBaHHS Ma€ CTPIMKO 3MIHIOBATHUCS T
BITMBOM HOBITHIX TEXHOJIOTiHM, Takux K (IHTEX, CMapT-KOHTpakTH, Ludpona
1AeHTU(IKALS KIIEHTIB, IITYYHUH IHTENEKT y OaHKIBCHKHUX Mochayrax Ta iHmi. [{e
dbopmye HOBI BUMOTH 0 3MICTy Ta (OopMU OAHKIBCHKUX JOTOBOPIB, CTaBUTH 1]
CYMHIB TpaJMIiiiHI KIacu(ikallii Ta YCKIAJHIOE MPaBOBY KBami(iKalito BIJHOCHH,
110 BUHHUKAIOTh MI’)K OAHKOM 1 KJIIEHTOM.

He3Baxatouu Ha 3pocTarouuii IHTEpEC HAyKOBOI CHIIBHOTH /10 OAHKIBCHKOTO
JIOTOBIPHOTO MpaBa, JOCHIIKEHHSA, MPUCBSIYEHI CUCTEMHOMY MOPIBHSIBHO-
MPaBOBOMY aHali3y OaHKIBCHKUX JOTOBOPIB y PI3HUX MPABOBUX CHUCTEMAX,
3QIMIIAIOTECA IMOOAWHOKMMH. THM YacoM TakHM aHajl3 JI03BOJSIE HE JIHIIE
rMouIe 3p03yMiTH 0COOJIMBOCTI IOTOBIPHOTO PETYJIIOBAHHS Yy Til UM 1HIIIN KpaiHi,
a ¥ BHU3HAUUTU HalleEeKTUBHINI MpaBOBI MOJENI, SKI MOXYTb OyTH
IMIJIEMEHTOBAH1 y BITYM3HSHE 3aKOHOJABCTBO 3 YpaxyBaHHSIM HalllOHAJIbHUX
0COOJIMBOCTEH.

Takum yrHOM, OOpaHa Tema JUCEPTAIINHOTO JOCIHIIKEHHS € aKTyalbHOIO
K 3 TEOPETUKO-NPABOBOI, TaK 1 3 MPUKIAIHOI TOYKU 30py. BoHa cnpsimoBaHa Ha
MOJIOJIAHHSL HAsIBHOTO HAyKOBO-IPAaKTUYHOTO BakyyMy Yy cdepi IpaBOBOTO

peryiiroBaHHs OaHKIBCBKHX JIOTOBOpPIB, IOIVIMOJIEHHSI IPABOBOTO IMOPIBHSHHS



CHUCTEM 3araJilbHOTO0 1 KOHTHHEHTAJIBHOTO TMpaBa, a TAKOX Ha (OPMYITFOBAHHS
OOTPYHTOBAaHMX MPOMO3UIIIN IIOA0 BIOCKOHAIICHHS YKPalHCHKOTO 3aKOHOJABCTBA
y I ramy3i.

Baromuii BHECOK y po3poOKYy HayKOBUX IOJIOKE€Hb IIOAO JOTOBIPHOTO
npaBa, 30KpeMa, OaHKIBCHKUX JOTOBOPIB B YKpaiHi Ta 3a KOPAOHOM, 3I1HCHUIH
Taki BITYM3HSHI  HaykoBui-ipaBHUKM: €.0. Xaputonos, H).B. Kpusenko,
[.B. JlaBunoBa, O.1. Cadonunk, O.M. bepnaz-Jlykasenpka, A.FO. babackin, [.A.
beskny6uit, C.M. Jlenexa, M.A. bima, B.B. Cnixos, €. B. Kapmanosa,
A.b.Ipunsax, H. B. TynpueBcbkoro, B.A.lllmunsoBui, O.0.Yopma, I. b.
Hosuupbkoro, M. M. Arapkosa, H. C. Ky3nenosa Ta iH.

Kpim BITUYU3HSIHUX MPaBHUKIB, TOCTIIKEHHAM MPOoOIeMaTUKU 0aHKIBCHKUX
JIOTOBOPIB 3aiiMaliach 3HAYHA KIJIbKICTh 1HO3EMHHUX HAYKOBIIB, CEpell IKUX MOKHA
BUJIUTUTH TakuX, Ak Jo3zed Amens, Xoakin ['appirec abo [Ixaxkkomo Moiie Ta
1HIII.

B Vkpaini nporsarom TpuBajoro dyacy mpoOsjemMartuili OaHKIBCbKUX
JIOTOBOPIB HE MPUAUUIIOCS JOCTaTHRO YBAaru M JIMIIE OCTAHHIM YacOM 3’ SIBHJIOCS
nekuibka nucepraniinux nociimkenb. Cepen Hux C.C. CBSATOWIHIOK «IMBUIBHO-
MpaBOBE pEryJlOBaHHS HajgaHHA (GIHAHCOBUX MOCIyr B Ykpaini» (2023 p.),
T.I'. JI’suenko «JloroBip 0aHKIBCHKOTO BKJAQy y LHUBUIBHOMY MpaBi YKpaiHU»
(2024 p.), A.O. I'pomoBa «HexilicHICTh KpeIUTHUX 3000B’si3aHb 3a LHUBIILHUM
3aKOHOJABCTBOM Ykpainm» (2021 p.). He mpumenmyroun HayKOBUX 3J100YyTKiB
3a3HaYCHUX HAYKOBIIIB, BApPTO, BOJHOYAC, BII3HAYUTH, 1110 HUMH, IEPEBAXKHO, OYB
3po0JIEHHI aKLIEHT caMe Ha YKpPaiHChKOMY 3aKOHOJABCTBI Ta CYAOBIM MPaKTHIII.
[TopiBHsIIPHA CKIJIAJIOBA Y BKa3aHUX JOCTIPKCHHSIX XO04Ya W MPUCYTHS, OJHAK €
HEJIOCTaTHbO  BUPAKEHOIO.  3apyODKHMM  JOCBIJ]  BUKOPHCTaHO  JIOBOJII
dbparMeHTapHO, 110 HE Ja€ MOXJIHUBICTb OTPUMATH IUTICHOTO YSBJICHHS TIPO
3aKOHOJJABCTBO Ta TMPAKTUKy PO3BUHEHMX KpaiH y cdepi OaHKIBCHKOTO

JIOTOBIPHOTO MpaBa.



Buknaneni oOcTtaBuHM  # 3YMOBIIIOIOTh aKTyaJbHICTh  TEMH
JTUCEPTAIIHOTO AOCTIHKEHHS, KOJIO OCHIDKEHUX Y HhOMY MMHUTAaHb Ta CXEMYy iX
BUCBITJICHHS.

3B's130K po00TH 3 HAYKOBMMH NMPOTrPaMamMu, IJIAHAMEU, TEMAMM.

JuceprariiiiHe TOCTIKEHHS BUKOHAHO BIJIMOBIAHO 10 HAYKOBO-TOCITHOL
nporpamu Kadenpu muBUIbHOTO TpaBa HarionansHOro yHiBepcutery «Onecbka
opuanyHa akagemis» «llpobGmemu peamizamii 1 3aXHUCTy NHUBUIBHMX MpaB Ta
IHTEpECIB 3 MOTJISAY aHTPOMOJIOTIYHOTO MiXoay B mU(poBy epy» Ha 2021-2025
pp. K CKJIQIOBOi IUIaHy HAyKOBO-IOCHIAHOT poboTu  HarioHanbHOTo
yHiBepcuteTy «Onecbka opuanyHa akagemis» — «lIpaBoBe Ta colianbHe KUTTS
JIOJIMHU Y JIOJIMHOIIEHTPUCTCHKOMY BUMIp1 B 1udpoBy epy» Ha 2021-2025 pp.
(nep>xaBHuUM peectpariiinuii Homep 0122U000266).

Meta i 3aBAaHHSl JOCJiTUKeHHs. MeTol HayKOBOTO JOCIHIKCHHS €
3MIMCHEHHS] TIOPIBHSUIBHO-TIPABOBOTO aHATI3y TIOJIOKEHb 3aKOHOJABCTBA Ta
JOKTPUHHU TIpaBa B YKpaiHi Ta 1HO3EMHHUX KpaiHaX, BHBYCHHS MOKJIUBOCTEH
BJIOCKOHAJICHHSI BITYM3HSHOI MOJIETIl PpEryJtoBaHHS OaHKIBCHKHUX JIOTOBOPIB
IIUISIXOM 3aIT03WYEHHS MMO3UTUBHOTO 3aKOPJIOHHOTO JOCBI Y.

JInst MOCSATHEHHS METH JIOCIIKCHHS IIOCTaBJICH] TaKli OCHOBHI 3aBJaHHS:

- BU3HAYUTU CYTHICTh Ta NPABOBY MPHUPOAY OaHKIBCHKHUX JOTOBOPIB Y
IIUBUTEHOMY TIPaBi KpaiH KOHTHHEHTAIBHOTO Ta aHTJI0OCAKCOHCHKOTO TIPaBa;

- OXapaKkTepu3yBaTH PI3HOBUAM OaHKIBCHKHX JOTOBOPIB, OCOOIMBOCTI iX
BUKOPHCTAaHHS B JOTOBIPHOMY IpaBi KpaiH KOHTHHEHTAJILHOTO Ta 3arajlbHOTO
npaBa;

- 3ICTAaBUTHU JKEpelia MPaBOBOTO PETYIIOBAHHS, TMPUHIUINM, MPABOBI
IHCTUTYTH, MOB’A3aH1 3 0aHKIBCLKMMH JOTOBOPAMHU Y KpaiHaX aHTJI0CAKCOHCHKOTO
Ta KOHTUHEHTAJIHHOTO TIPaBa;

- BCTAHOBUTH OCOOJMBOCTI yKJIagaHHS OaHKIBCBKUX JOTOBOPIB Yy

[IMBLIFHOMY MpaBl B KpaiHax aHTJIOCAKCOHCKOI MPaBOBOI CIM’1;



- JOCHIAWTH HAYKOBl MOTJISAM Ha CYTHICTh OaHKIBCHKUX JOTOBOpPIB Ta
0COOJIMBOCTI MPABOBOTO PEryIIOBAaHHS B KpaiHaX POMaHO-T€PMAHCHKOI MPaBOBOI
CIM1;

- PO3KpUTH CYTHICTh OKPEMHX BHJIB JOTOBOPIB, BU3HAYHTH iX 1CTOTHI
YMOBH 32 3aKOHOJIABCTBOM KpaiH KOHTHHEHTAJILHOT'O Ta aHIJIOCAKCOHCKOTO MpaBa;

- BUSABUTH TPOOJIEMHI MOMEHTH YKJIaJaHHS OaHKIBCBKMX JOTOBOPIB ¥y
UBIJILHOMY MpaBi KpaiH aHTJIOCAKCOHCKOTO Ta KOHTUHEHTAIBHOTO TPaBa;

- BU3HAYUTHU OCHOBHI CIUJIBHI Ta BIAMIHHI pUCH OaHKIBCHKUX JIOTOBOPIB 3a
3aKOHO/IaBCTBOM KpaiH KOHTHUHEHTAIBHOTO Ta aHTJIOCAaKCOHCKOTO O TPaBa;

- copMmynroBaTH  OPOMO3UII  IIOJ0  BIOCKOHAJEHHS  IOJIOKEHb
BITYM3HSHOTO 3aKOHOJABCTBA IUISAXOM 3allO3WYEHHS TIO3UTHUBHOTO JIOCBIIY
peryiroBaHHs OaHKIBCBKMX JIOTOBOPIB y KpaiHaX KOHTHHEHTAJIBHOIO Ta
aHTJI0OCAaKCOHCKOTO TpaBa.

O0'exTOM JOCHIKEHHSI € CYCIUIbHI BIJHOCHHH, W10 BUHUKAIOTh MpHU
yKiaagaHHl  OaHKIBCBKMX JIOTOBOPIB Yy IIMBUIBHOMY IIpaBl B  KpaiHax
KOHTHMHEHTAJILHOTO Ta aHTJIOCAKCOHCKOI'O IpaBa.

IIpeamerom  gociipkeHHST €  OaHKIBCBKI  JOTOBOpM Yy KpaiHax
KOHTHMHEHTAJIBLHOTO Ta aHTJIOCAKCOHCKOIO MpaBa.

Metoau pgocaimkeHHsi. MeETOIOJIOTIYHOIO OCHOBOIO JOCHIIKEHHS €
J1aJIeKTUKO-MaTepiadiCTUMHUM METOJ] HAyKOBOT'O Mi3HAHHS COLIAJIbHO-ITPaBOBUX
SIBUII 1 3aTaJIbHOHAYKOBI Ta CHEIiaIbHI METOJIH, 1110 0a3yIOTHCS Ha HHOMY.

Tak, memoou gopmanvroi nociku (aHami3, CUHTE3, IHAYKISA, METYKIis,
aHaJoris Ta IHIIl) BUKOPUCTOBYBAJIUCA B JAOCHIPKEHHI HOPMATUBHUX AaKTIB,
MaTepiaiiB CyJOBHX CIpaB, KOHIIEIMIIIH, TOYOK 30py aBTOPIB 3 OKPEMHUX IMUTAHb,
0 BXOJATH 10 MpeaMeTa JOCHIKEHHS, 1X y3arajdbHEeHHI Ta (OpMYyJIOBaHHI
BUCHOBKIB (po3mum 1, 2, 3); onucoso-ananrimuuynuii - [Ji9 TIyMadCHHS
IOPUUYHUX TPABOBUX KaTeropi, dopMmyntoBaHHsS AediHINIA 1 yTOYHEHHS
MOHATIMHO-KaTeropiaibHOro amapaty (po3ainu 1, 2, 3); mooentosanns - T 4ac
(opMyBaHHSI BUCHOBKIB JI0 PO3JLUIIB 1 3arajJbHUX BUCHOBKIB y po0oTi (po3ainu 1,

2, 3); 3a JOMOMOIOI0 COYION02IUHO020 TA CIAMUCUYHO20 Memo0ié TIPOBOIUBCS
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aHalli3 Ta Yy3arajJpHEHHS eMmipudHoi Oaszu (po3autum 1, 2, 3); nopieusanvHo-
npagosuti Memoo - Mij 4ac CHIBCTABJICHHS HAyKOBUX JOCHIIKEHb Ta KOHIICMIIIH,
HasBHUX Yy BITUM3HSAHIN Ta 3apyODKHIN Haylll, MOJOXEHb HOPMATHBHUX aKTIB
(po3min 2, 3).

Teopemuuny ocHo8y NIHUCEPTAIIMHOTO JOCTIIKCHHS CTaHOBJIATH Ipalll
BITUM3HSAHMX 1 3apyODKHMX BUYEHHUX TMEPEBAXXHO B Taly3siX I[HUBLILHOIO
IPOIECYaTbHOTO Ta IIUBUIHHOTO MPaBa, FOCIOAAPCHKOTO MpaBa.

Hopmamueno-npasosy 6a3y nocimijikeHHs ckiangaiorh KoHcTutyiis
Vkpainyu, LuBuUIbHMI KOJEKC YKpaiHW, IUMBUIbHE 3aKOHOJABCTBO YKpaiHH, a
TaKOXK 3aKOHOJABCTBO 1 CyJ0Ba MpaKTHKa OKPEMHUX KpaiH KOHTHHEHTAIBHOTO Ta
aHTJIOCAaKCOHCHKOTO MpaBa.

HaykoBa HOBHM3HA OJep:KaHMX Pe3YJbTATIB TMOJsITaE B TOMY, IO
JUCEepTallisi € TepimuM B YKpaiHi KOMIUIEKCHUM HAaYKOBUM JIOCHIJIKEHHSAM
OaHKIBCBKMX  JIOTOBOPIB y  LMBUIBHOMY TpaBi  YKpaiHM Ta  KpaiH
KOHTUHCHTAJLHOTO ¥ aHTJIOCAKCOHCHKOTO TIpaBa Yy TOPiBHSIBHO-IIPABOBOMY
ACTIEKTI.

Y pe3ynbTaTi MOCHIKEHHS OJEpKaHO Taki pe3yJbTaTH, 0 MAaroTh
HAyKOBY HOBHU3HY:

ynepuie:

MPOBEJCHO KOMIUIEKCHUN TMOPIBHSUIBHO-TIPABOBUM aHali3 OaHKIBCHKUX
JIOTOBOPIB 'y KOHTHHEHTAJIbHIM Ta AaHTJIOCAKCOHCHKIM IMPABOBHX CHCTEMax 3
ypaxyBaHHSM CYYaCHUX TCHJICHIIIA PO3BUTKY ITUBUILHOTO MIPaBa;

BU3HAYCHO OCOOJIMBOCTI  YKJIAJEHHS, BHUKOHAHHA Ta TIIyMadcHHS
OaHKIBCHKHX JOTOBOPIB Y PI3HUX MPABOBUX CHUCTEMax 3 IMO3WINHN iX BIUTMBY Ha
PO3BUTOK OaHKIBCHKOI MPAKTUKHU B Y KpaiHI;

OOTpYHTOBAaHO HEOOXIAHICTh IHTErpaIli aHTJIOCAKCOHCHKUX JOTOBIPHUX
MEXaHI3MIB y HalllOHaJbHE 3aKOHOJABCTBO YKpaiHM 3 METOK IIiJBUIICHHS
THYYKOCTI Ta aJanTUBHOCTI OAHKIBCHKHUX JIOTOBOPIB;

chOpMyTLOBAaHO aBTOPCHKE BHU3HAYEHHS «OaHKIBCHKOTO JIOTOBOPY» Mij

SKUM PO3YMIETHCS «IOTOBIp, 3a SIKUM OJHA cTOopoHa (0aHk a0o iHIIa (iHAHCOBA
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yCTaHOBA, 110 MAa€ MPaBO 3MIMCHIOBATA OAHKIBCHKY JISTbHICTH) 3000B’S3YEThHCS
HajaBaTH (DIHAHCOBI MOCIYTH IHIIIA CTOPOHI (KJII€HTY) BIAMOBIAHO JO YMOB
JIOTOBOPY, @ KIIEHT 3000B’SI3Y€ThCA JOTPUMYBATHCh YMOB JIOTOBOPY Ta, ¥y
nependadyeHuX BUIAAKaX, CIUIAYyBaTh OaHKy BHU3HAa4YeHY IUIATy (TPOICHTH,
KOMICIi TOIIIO)»;

OOTPYHTOBAHO JOLUIBHICTh IMIUIEMEHTAIli 3 aHIJI0OCAaKCOHCHKOI CHCTEMHU
npuHOUIy Qigymiapaux 3000B’s13aHb OaHKY TeEpe] KIIEHTOM /0 YKPaiHCHKOTO
0aHKIBCHKOTO 3aKOHO/IaBCTBA;

3alpONOHOBAHO  ABTOPCHKY  KOHIIEMIIIO  MOJIepHI3allii  O0aHKIBCHKOIO
JIOTOBIPHOTO 3aKOHOJABCTBa YKpaiHHW, IO BPAaXOBY€ TO3UTHUBHI aCMEKTH SK
KOHTUHEHTAJbHOTO, TaK 1 AaHIJIOCAKCOHCHKOTO TPABOBOTO  MIAXOAy, 13
BpPaxXyBaHHSIM €BPOIHTETPALITHOTO BEKTOPY AEPIKaBH;

OOIpYHTOBAHO BIUIMB U(PPOBUX TpaHChOpMaIlliii Ha OAHKIBCHKI JIOTOBOPH B
000X MpaBOBHUX CHUCTEMax, 30KpeMa yKJIaJaHHsS JOTOBOPIB B €JIEKTPOHHIN (opMmi,
3aCTOCYBaHHS CMapT-KOHTPAKTIB Ta BHUKOPUCTAHHA IUIATGOPM TUCTAHUIAHOTO
OaHKIHTY;

VOOCKOHAJIEHO.

PO3yMIHHSI TPABOBOI MPHUPOAN OaHKIBCHKOTO JOTOBOPY SIK CHEIU(IYHOTO
BUJY UMBUIBHO-IIPABOBOTO 3000B’A3aHHs, LIO0 MOEIHYE €JIEMEHTH JIOTrOBOpIB
NpUETHAHHS Ta My0JIIYHOT OpepTH, 3aJIekKHO Bl MPABOBOI TPaIULIii;

TEOPEeTUYHI MIAXoau A0 Kiacudikamii OaHKIBCBKHX JOTOBOPIB 3
ypaxyBaHHSM MOPIBHSUIBHO-TIPABOBOTO AaCIMEKTy, MPaKTUYHUX OCOOIUBOCTEH
3aCTOCYBaHHSA Ta cHeUu(IKM TMPABOBOIO PETYJIIOBAaHHA Y KOHTHUHEHTAIbHIN 1
aHTJIOCAaKCOHCHKIN cHCTeMaXx;

dbopMyIIIOBaHHSI OJIHIET 3 OCHOBHMX O3HaK OaHKIBCHKOTO JIOTOBOpY, SIKa
XapaKkTepu3ye WOro iICHYBaHHS, a caMe MyOJIYHHA XapakTep, IO BUSBISETHCS B
000B’s13Ky 0aHKy YKJIaJlaTh JOTOBOPHU 3 OyIb-SKOI0 0CO00I0, sIKa 3BEPTAETHCA 13
BIJIIIOBIJTHOIO MTPOTIO3HUIIIET0, 32 YMOBH JIOTPUMaHHS! BCTAHOBJIECHUX 3aKOHO/IaBUUX 1

PEryJIATOPHUX BUMOT;
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peKOMeHIallli Moo ajanTalii YKpaiHChbKOro Ta 3apyO1KHOTO JOCBIAY IS
HiABUIICHHA €(EKTUBHOCTI MPABOBOIO PETryJIIOBaHHS OAaHKIBCHKUX JIOTOBOPIB B
VYkpaini Ta 3apyOiXKHUX KpaiHaX, 10 BPaXOBYIOTh CHUHTE3 KOHTHHEHTAJIbHUX Ta
aHTJI0OCAaKCOHCHKUX MPUHIIUIIIB;

METOJIOJIOTIYHUN  IHCTPYMEHTapiil  MOPIBHSJIBHO-TIPABOBOTO  aHAJI3y
OAHKIBCHKUX JIOTOBOPIB IUISIXOM BKJIIOUEHHS €JIEMEHTIB (hiHAaHCOBO-IIPABOBOTO Ta
KOHTPAKTHOTO aHaIli3Yy;

MOJIOKEHHST IIOJI0 MEXaHI3MIB BUpIIMIEHHS CIOPIB 3a OaHKIBCHBKUMU
JIOTOBOPAMH 3 YPaxXyBaHHSM MPAKTHKU apOITPaXXHUX IHCTUTYTIB Ta CYIIB Y PI3HHUX
MPABOBHUX CHCTEMax.

HAOYIU NOOATLULO2O PO3GUMKY !

MEX1 JOroBIpHOI CBOOOAM CTOpiH y OaHKIBCHKMX INPABOBIAHOCHHAX Ta
BIUIMB IMIIEPAaTUBHUX HOPM Ha YKJIa/laHHS Ta BUKOHaHHs OaHKIBCHKUX JIOTOBOpIB
y PI3HUX IOPUCIUKITISX;

KOHLIETITyaJIbHI  3acald PO3BUTKY OaHKIBCHBKOTO JOTOBIPHOTO IIpaBa
VYkpainu, 30kpeMa MIOJ0 3aXHUCTy MpaB OAHKIBCBKUX KIEHTIB y JOTOBOPHHX
BIJHOCHHAX;

PO3KpUTO poJib cynoBoi npaktuku (case law y CIIIA ta Benukiit bpurasnii,
NpEIeICHTHE TJIyMayeHHsT B KOHTHHEHTAIbHUX KpaiHax) y (dopmyBaHHI
IPaBO3aCTOCOBHOI MPAKTUKU B Tally31 0AaHKIBCHKUX JOTOBOPIB;

noriau0JIeHO TEOPETUYHI MOJIO0KEHHS 00 IMyOJIIYHO-IIPABOBOIO BILUIMBY Ha
PUBATHOMNPABOBI BITHOCMHU B OaHKIBCHKIM cepl uepes mpusMmy peryiasiTopHOi
MOJIITUKYU IIEHTPAJTIbHUX OAaHKIB, OpraHiB (JiIHAHCOBOTO HArJsiy Ta BIPOBAKEHHS
MDKHApOJIHUX CTaHAapTIB (Hanmpukiad, nupektuB €C abo bazenbchkux yron).

IIpakTu4yHe 3HAYEHHS OJIEPKAHUX Pe3yJbTATIB MOJATAE B TOMY, IO
BUCHOBKM Ta TMPOMNO3UIlii, CPOpMYIbOBaHI B JUCEPTAIIITHOMY JIOCIIKEHHI,
MOKYTh OyTH BUKOPUCTaHI B:

- HAYKOBO-JOCHITHIA cdepl - K MIATPYHTS JJISI MOJATBIIOTO PO3BUTKY

BUYCHHS PO OAHKIBCHK1 JOTOBOPU B LIMBUILHOMY IIPaBi;
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- MpaKkTUYHIM JIAIBHOCTI - JUIsl  OpraHi3aliifHO-METOJUYHOTO  Ta
iHbopMariiitHoro 3a0e3medeHHs JisSUTbHOCTI  OaHKIB, aJBOKAaTIB Ta I1HIIAX
MPAKTUKYIOUHUX IOPUCTIB (AKT TPO BIPOBAKEHHS PO3pOOOK AHUCEPTALIAHOTO
JOCTIKEHHS B IPAKTHYUHY JIISJIBHICTB);

- HaBYaJIBHOMY MpOIIEC] - MPU BUKJIAIaHHI auctuiuiind « [ {uBiibHEe paBoy
JUISL IATOTOBKHU (PaxiBIiB IOPUANIHOTO MPOMUI0 Y BUIUX HaBYAIBHUX 3aKJIajax,
MIATOTOBINl TMIAPYYHUKIB, HABYAIBHUX Ta HABYAIBHO-METOAMYHHUX TOCIOHHKIB,
KYPCIB JIEKII1i, TPAKTUKYMIB 13 3a3HAYEHOI IUCIUILIIHY;

- 3aKOHOTBOPYINA MISUIBHOCTI - JJISI BJOCKOHAJEHHS YMHHOTO IHBLIHLHOTO
3aKOHOJIABCTBA YKpaiHU Ta 3aKOHOAABCTBA 3apyOlKHUX KpaiH 1100 BHU3HAYEHHS
MOHSTTS, CYTHOCTI Ta MOPSAJKY yKJIaJlaHHs 0aHKIBCHKUX JIOTOBOPIB.

AnpobGanisa pe3yabraTiB aucepramii. Jlucepramis migrotroBieHa Ha
Kadeapi nuBuIbHOTO mpaa HarionanbHOro yHiBepcutery «Ojiechbka IOpUIUYHA
akajgeMis». Pe3ynbratu aMcepTaliiHOTO JOCHTIIKEHHS OOTOBOPIOBAIMCS Ha
3aciaHHsIX Kageapu npaBa HaumionansHOro yHaiBepcutery «Onecbka IOpUAUYHA
akagemisny. OCHOBHI TOJIOKEHHS JUCEpTAaIlii ONMPUIIOHECHI Ha 4 MDKHAPOIHUX Ta
BCCYKpPAiHCBKUX  HAYKOBO-TIPAKTHUYHUX  KOH(MEPEHINAX, KPYIJIMX  CTONaX:
International scientific conference «Theoretical foundations of law, public
management and practice of their application» (M. Pura, JlaTBilicbka
PecnyOmika, 25-26 rpynua 2024 p.), X MibkHapoaHa HayKOBO-IIPAKTUYHA
koH(pepentiss «TeopeTnyHi Ta MpakTUYHI MPOOJEMHU peamizaiii HOPM TpaBay
(M. Kpemenuyk, 5-7 rpynus 2024 p.), International scientific conference
«Advances in law: the view of domestic and foreign scholars» (M. Pura,
JlaTgiticeka PecmyOimika, 3—4 sxoBTHS, 2024 p.), International scientific conference
«The latest law developments» (M. Bpoiyia, PecryGmika Ilonbia, 3—4 KBIiTHS,
2024 p.)

ITy6aikauii. OCHOBHI MOJOKEHHS 1 BUCHOBKH, 110 Oy7u c(hOpPMYIHOBaHI B
JOCIIKEHH1, 3HANIIUTA BiJOOpa)KEHHs y CEMU HaYKOBHUX MYyOJIIKAIIsIX, Cepe] IKUX

TPU CTaTTI - Y BUAAHHAX, BKIoueHHXx MOH Vikpainu 10 mepemniky HayKOBUX
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(daxoBUX BUJAHb 3 IOPUANYHUX HAYK, a TAKOXK Y YOTHPHOX Te3aX, OMyOJIKOBaHUX
y 30ipHUKAax Te3 JIOMOBiIel HAa HAYKOBO-MPAKTUYHUX KOH(EPEHIIISX.

Crpykrypa paucepramii. /lucepraiisi CKIagaeTbcs 13 BCTYIy, TPbOX
PO3ALIIB, IO MICTATH Y o0l CiM MiAPO3ALNIiB, BUCHOBKIB, CIUCKY BUKOPHUCTAHUX
mxepen (246 naliMeHyBaHHS Ha 21 cTOpiHKax) Ta IBOX JOAaTKIB (Ha 3 CTOpIHKAX).
[ToBHMIT 0OcATr AucepTallii CTaHOBUTh 263 CTOPIHKH, 3 HUX OCHOBHHMM TEKCT - 223

CTOPIHKH.
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PO3J1JI 1. METOAOJIOT'TYHI TA KOHIHEITYAJIBHI 3ACAIA
JOCJII>KEHHS BAHKIBCBKHUX 1OI'OBOPIB
1.1. IToHATTS Ta 0c00JIMBOCTI 0AHKIBCHKHUX J0TOBOPiB Y 3aKOHOIABCTBI Ta
AOKTPHHI

banku BifirparoTh BelIMU€3Hy pOJib B EKOHOMIYHOMY PO3BHUTKY CYCILIbLCTBA,
1 Ha Jedanl JUHAMIYHIIIOMY PUHKY BOHH OepyTh Ha ce0e Ie OUIBIIY pOJb,
CTBOPIOIOYH JIOTOBOPH (KOHTPAKTH), IO BIAMOBINAIOTH MOTpedaM KIIIEHTIB Ta
CIPUSIOTH TOPTIBIIL.

B Oupmiocti KpaH CBITY, 4acTe€ BUKOPUCTaHHS OaHKIBCBKHUX JOTOBOPIB
IIPU3BEJIO 10 BKIIFOUEHHS iX JO HAllIOHAJIBHOIO 3aKOHOJABCTBA 3 METOIO KPAIOro
peryJioBaHHs, aje ICHYE TaK0X BeJIUKa KUIbKICTh MPOOJEMHUX MHUTaHb, IO HE
MaloTh cHeniagbHux npaBwil. CaMe TOMY HEOOXIAHO AOCHIAMTH OAaHKIBCHKI
KOHTPaKTH, BPaXOBYIOUHM IXHI CleNU(IuHI XapaKTEPUCTUKU Ta POJib OAHKIBCHKOT
YCTaHOBH B JIOTOBIPHUX BiJIHOCHHAX.

[IpaBoBI acmekTH PO3BUTKY KOHCTPYKLIM OaHKIBCBKUX JIOTOBOPIB
MPAKTUYHO BUMNAIM 3 TOJS 30pYy BITYM3HAHOI mpaBoBoi Hayku. FO.B. Kpusenko
MOB'A3YE 1€ HE TUIBKH 31 CKJIAJIHICTIO KOHCTPYKIIi1 OAHKIBCHKUX JAOTOBOPIB, aJi€ 1 3
BIJIHOCHOIO iX B1JIOKPEMJICHICTIO HAaBITh B CUCTEM1 3000B'S13aJIbHOTO TpaBa. 3HaYHA
cnernudika gaHoi nmpobieMaTuku 00yMOBJIEHA 1 MPUCYTHICTIO B HIW IIJIOTO sy
HOPM 1 IHCTUTYTIB ()IHAHCOBOTO, MOJAATKOBOIO Ta OyXTaJITEPChKOTO Xapaktepy [18,
c. 81].

Cucrema UMBUIBHUX JIOTOBOPIB MICTUTh OCOOJMBY Tpyly JOTOBOPIB,
BUMHECHHS SKUX CTAHOBHUTh O€3MOCEPEIHhO TMPEIAMET MisUTbHOCTI OaHKIB
(po3paxyHKOBI omeparlii, 3aJIy4eHHs] BKJIAiB, KPEAUTYBAHHS 1 T. 11.). OCcoOIUBICTh
IIUX JOTOBOPIB TOJISATAE B TOMY, IO 3aBXIW OJHHM 3 YYaCHHUKIB INPABOYHUHY
3aBXIM BHCTyIae OaHK, a MPEIMETOM MPAaBOBUX i, SK TMPAaBWIO, € TPOIIOBI
KOIITH.

B.B. Jlyup 3a3HayaB, 10 CHUCTEMY IMBUIbHO-IIPABOBUX JIOTOBOPIB CIiJ
pO3TIIAIaTH SIK €MHY CHCTEMY 31 CKJIQJHUMHU B3a€MO3B'SI3KaMU 1i €JIEMEHTIB, IS

SAKOT XapaKTEpPHO BHYTPIIIHS €IHICTh, Iu(epeHIialis JOrOoBIpHUX BiIHOCHH,IIO
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3yMOBJIEHa OCOOJMBOCTSIMH MaWHOBUX BIJTHOCHH,0MOCEPEIKOBAHUX JIOTOBOPAMU
[20].

B Vkpaini 3akoHOjaBUOro BHU3HAUEHHS OaHKIBCHKHUX JOTOBOPIB HEMa,
npore, (GOPMATBLHOIO IOPUANYHOIO TIACTABOIO IS BITHECEHHS OaHKIBCHKHUX
JIOTOBOPIB JI0 CHUCTEMHU IMBLILHO-MPABOBHUX JIOrOBOPIB € HOpMH TnaB 71,72,73,
[{uBipHOTO KOACKCY YKpaiHH, SKI BU3HAYAIOTh TaKi BUIU OaHKIBCHKHX JIOTOBOPIB
SK KPEAUTHHUU NIOTOBIp, AOroBip OaHKIBCHBKOTO paxyHKY; JIOTOBIp OaHKIBCHKOTO
BKJIay; dhaktopuur [35].

TepmiH «OaHKIBCbKI JOTOBOPH» — ILI€ TEPMiH, IKMI HE BU3HAYEHHUI 3aKOHOM
y OLIBIIOCTI KpaiH CBITY 1 JJIS SIKOTO HEMa€e I0PUIMYHOTrO BU3HaueHHs. [le neBHuit
3arajJbHOBIIOMHIM TepMiH, 10 cPopMyBaBCsS B MPaBOBIM Teopii Ta MPAKTHUIL.
3aranom, 1€l TEpMiH CTOCYEThCS JOTOBOPIB, y SKUX OaHK € OO0OB’SI3KOBOIO
CTOPOHOIO 3000B’s3aJIbHUX BIMHOCUH. lIpoTe, y Oararbox KpaHax OIIaJHI Ta
KPEJUTHI CHIJIKMA TaKOXX YIMOBHOBAXKEHI HaJaBaTH OaHKIBCBbKI TOCIYTH, SIKI B
IHIIOMY BUMAJKY HAJIalOThCS OAHKOM 3a OaHKIBCHKMMHM JOTOBOpPaMU, 32 BUHATKOM
JIOTOBOPY TpO OaHKIBCHKWW JEMO3UT MaifHa. 3 BHINE3a3HAYEHOTO BHUIHO, IO
TEpMiH «OaHKIBCHKHMI JOrOBIp» HE € MOBHICTIO TOYHMM BHPA30M TOro, IO
SBJISIIOTh COOOK0 OaHKIBCBHKI jgoroBopr. Cam TepMiH TOBOPUTH IIPO Te€, IO
CTOPOHOIO TaKUX JOTOBOPIB 3 OJHOTO 00Ky mMae OyTu nuiie 0aHk. OJHaK, K BXKe
Oy70 3a3HA4YeHO BWIIE, 1€ HE MIATBEP/DKYETHCS TPABOBUM PETYIIOBAHHSIM, SKE
TAaKO)X BKJIIOYA€ IHIIMX CYO'€KTIB SIK CTOpIH OaHKIBCBKMX JOroBoOpiB. Jlemio
TOYHIIINWNA TEPMIH MOXHA OyJI0 O BUKOPUCTOBYBATH TEPMIH «JOTOBIP PO HAJAHHS
0aHKIBCHKUX TIOCIIYT», AKUUA TOYHIIIE XapaKTEPU3ye CyTh TAKUX JIOTOBOPIB [5].

31 cBoro OOKy, JOKTpWHA BHW3HAE PI3HI 3HAYCHHS TepMiHAa «OaHKIBCHKUM
noroBipy». Jlesiki BuU€HI, BKa3ylOTh, IO OAaHKIBCHKI JIOTOBOPH SIBJISIIOTH COOOIO
rpyny JOTOBOPIB 3 MEBHUMH CIIJIFHUMU pHUCAMH. 3arajoM, BOHU PO3TISAAIOThH
OaHKIBCHKI JIOTOBOPW SIK YACTHHY IIUPIIOI TPYNMU - TaK 3BaHUX OaHKIBCHKHUX
omeparlii. baHKiBCBKI omeparlii — 11€ A1JI0B1 JOTOBOPHU, CTOPOHOIO SIKUX € OaHK (SIK

nocrayaiabHUK mocayr). Lle moroBopwu, 110 3a3BUYail YKJIaJarOThCs OaHKamu, Ta
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omepaitii, TUTIOBI JJi1 OaHKIBCHKOI JismbHOCTI. HaifuacTime OaHKIBChKI omepartii
MOTUIAIOTHCS HA aKTHUBHI Ta MMaCHUBHI.

bankiBCbKHI JIOTOBIp — 1€ yrojga MDK JIBoMa CyO0'€KTamH, SIKI MarOTh
IIPaBO3JIaTHICTh OpaTu Ha cebe 3000B'I13aHHs, 3a KOO OJJHA CTOpPOHA 3000B's13aHa
BUKOHATH TMOCIYTY Ha KOPHUCTh IHIIOI, HEBUKOHAHHS SKOi TATHE 3a COO0OI0
00OB'sI3KOBE BUKOHAaHHS a0o0 BiAIIKOAyBaHHS 30uTKiB. llg yrojma moBuHHA
MOBaKaTH HE JIUIIIE BOJIO CTOPiH, ajie i MPaBOBY CHCTEMY, IO 3aCTOCOBYETHCS 10
peaMeTa JOTOBOPY.

baHkiBcbke MpaBO Mae€ OCOOJMBOCTI, $IKI POOJATH MOro CaMOCTIHHOIO
rajxy33io Mpasa, 110 BIJIMBAE€ HA JIOTOBIPHY c(epy, TAKUM YUHOM, OAHKIBCHKUMI
JIOTOBIP TAaKOX BHU3HAYAIOTH SIK YrOAy BOJICBUSIBIICHHS MIDXK JIBOMa a00 Ouiblie
CTOpOHAaMH, /i€ NMpUHANUMHI OJHA 31 CTOpPIH € OaHKIBCbKOIO a00 (PIHAHCOBOIO
YCTaHOBOIO, a MPEMETOM JIOTOBOPY SAKOi € OaHKIBChKA Orepartisi.

baHkiBchbKUI TOTOBIP — 11€ YTOj1a BOJICBUSABICHHS, B SIKiil MPUHANMHI OJTHIEIO
31 CTOpIH € OaHKIBChbKa KOMIIaHis a00 (iHAaHCOBa YCTAaHOBA, IIOJO CTBOPEHHS,
3MiHU 200 TPUMMHEHHS IPABOBIAHOCHH, TIPEAMETOM SIKUX € OaHKIBChKa OIepartis.

MonX BBa)kae, IO BOJEBUSABICHHA € BaXJIMBOIO s (popmamnizaiii
OaHKIBCHKMX JIOTOBOPIB 1 BHUAUISIE 1€ €JIEeMEHT Yy CBOEMY BH3HAYCHHI
0aHKIBCHKOTO J0roBOpYy: «JloroBip, sK yroma MDK oco0amu, CKJIaNaeTbes 3
BOJICBUSIBIICHHS, B IKOMY 301ratoThCsi IHTEPECH IIOHAMMEHIIE BOX OCl0, OJHa 3
IKUX € 0aHK a00 KpeauTHa CIIiIKa, TaKUM YHHOM, IO Il CTOPOHH HOPHIAUIHO
MOB'sI3aH1 JIJI1 Y3TO/PKEHHS CBOIX BUMOT; 1 11€ BOJICBUSIBJICHHS Ma€ OyTH BIJIBHO
chopMoOBaHe J11€3IaTHUMH CyO'€KTaMU Ta BUIBHUM BiJl YCIX Baay.

Tepmin «0aHKIBCHKHI KOHTPAKT» MOXE MaTH OJTHOYACHO KUIbKA 3HAYCHB: a)
no-nepuie, 0aHKIBCbKUNA KOHTPAKT MOKHA BU3HAYUTH SIK TaKUU, 10 HE MOXKEe OyTH
yKiIaeHui 0e3 ydacTti (piHaHCOBOI YCTAaHOBH; caMe 1€ MpaBoBa JOKTPHUHA HA3UBA€
«TUTIOBUMH OaHKIBCBKUMH KOHTPaKTaMuy»; 0) BIH CTOCYEThCSI KOHTPAKTIB, SIK1 TIPH
yKJIaJiaHH1 ()IHAHCOBOIO YCTAHOBOK HaOYyBalOTh CIENM(pIYHUX XapaKTEPUCTUK; Ta
B) BIH 3aCTOCOBYETHCS JI0 Oyab-SKOTO KOHTPAKTy, YKIAJAEHOTO (hiHAHCOBOIO

YCTaHOBOO, 0€3 po3pi3HEeHHS [8].
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VYHIKaTpHICTh LBOTO THUIY JOTOBOPY MOJSATa€ B 3allyd€HUX CTOpPOHAX Ta
npeaMeti goroBopy. Bin Bumarae, mo6 npuHaitMHI o/1HA 31 CTOpiH Oyna GaHKOM
a00 (HiHAHCOBOIO YCTAaHOBOIO, a MPEIMETOM IEepEeroBOpiB Mae OyTH OaHKIBChbKa
oriepartis.

B 6aratpox kpaHax 0aHKIBCHKHI JIOTOBIP BKIIFOYAE:

. baHKIBCbKY yCTaHOBY $IK CTOpPOHY, a00 B TO3UIlIi KpeauTopa B
aKTUBHUX OaHKIBCHKHX oOrIeparlisix, abo sk OOp)KHUK y MAaCHBHUX OaHKIBCHKUX
oreparfisx.

. KiienTa, 1m0 € KOHTpareHTOM OaHKIBChKOi YCTaHOBH, SIKM Oepe
y4acTh SIK OOpKHUK B AKTUBHUX OAHKIBCHKUX OINEpalisX, K KPEIUTOP Y TACUBHUX
OaHKIBCHKHUX OIepalifax abo K KIEHT Y HEUTpaIbHUX OaHKIBCHKUX OTepallisix.

. Tpeti cTopoHH, NOB's13aH1 3 0AHKIBCBKUM JOTOBOPOM: 1HO1 JOTOBIPHI
BIJIHOCHHU MK OaHKOM Ta KJIIEHTOM MOXYTh BKIIOYATH MpsiMy a0o
OTOCEPEIKOBAHY YYacTh I1HIIMX (I3UYHUX a00 IOPUIUYHUX OCI0, SKI OYyIyTh
MOB1OMIIEH] ¢cBoedacHO [50].

BaHKIBChKI KOHTPAKTH XapaKTEPU3YIOTHCA THUM, IO BOHHU JBOCTOPOHHI:
BOHU MICTSTh 3000B'13aHHSA JJIsl 000X CTOPIH JOTOBIPHUX BIAHOCHH; OOTSKIIMBI:
BOHU Tiepen0avyaroTh CIjiaTy miHu abo mpuOyTKy; GOpMaNTbHOCTI € BaKIUBUMH JIJIS
JIHCHOCTI JIOTOBOPY.

banku HamarTh MOCHAYry KIIEHTY, 1, AK 1 OylIb-siKa MOCIyra, AesKl YMOBH
Y3TOJDKYIOTECA MDK OaHKOM Ta KJIIEHTOM. BaHKIBChKI KOHTPAKTH CKJIAJAArOTHCS
TaKUM YMHOM, 100 KIIIEHT 1 OaHK 3HAJM PO BUMOTH, OUIKYBaHHS Ta 3000B'A3aHHS
OJIMH OJHOTO. XapaKTEePUCTUKA LHUX KOHTPAKTIB IOJIATAE B TOMY, IO BOHHU €
0puaIuIHO 000B's3k0oBUMH. Cam 1Mo co01 OaHKIBCHKUN KOHTPAKT € HE OUIbIIe Hixk
3000B'I3aHHM, Y3TOJKEHUM MIDK CTOPOHAMH, 3TITHO 3 SIKUM OaHK IPOIIOHYE
IPOILIOBI CyMH Ha KOPHUCTh CTAryBauya (OOp>KHUKA) 32 BUHAropojy, L0 MOJIATAE Y
CIIaTi IeBHOI BAPTOCTI IUTIOC BiACOTKH [3].

baHkiBChKI JOTOBOpHU 3a3BUYAl BUKIIAJAIOTHCS Y CTaHAapTHOMY dopmarti, a
iXHI YMOBHU 3aCTOCOBYIOTBCS JI0 BCIX CTOPiH. Y JESKHX JOTrOBOpax MOXYTh OyTH

BIZIMIHHOCTI, TakKi K BIIMIHHOCTI MIDX IMOTEYHUM JIOTOBOPpOM abo 0a3oBUM
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OaHKIBCBKUM PaxyHKOM. AJie KOXK€H 13 IUX JOrOBOPIB MICTUTHUME TMEBHI YMOBH,
K1 3aCTOCOBYBAaTHUMYTHCS /10 BCIX KITI€HTIB.

bankiBCcbKU TOTOBIp — 11€ JTBOCTOPOHHS IOpUJMYHA Jis, B SKiM mpaBa Ta
OOOB'SI3KM BCTAHOBJIOIOTHCS CaMUMH CTOPOHAMHU Ta OXOIUIIOIOTH YCl licHI
€JIEMEHTH JO0TOBOpPY. BigHOCHMHHM MK OaHKOM Ta KIIEHTOM € JIOTOBIPHHMH,
MEepPEeBAXXHO II€ BIHOCHMHU OOPKHHUK-KpeIuTop (OaHK/KIIEHT) Ta KPEauTop-
OOop>kHUK (OAHK/KIIIEHT), 3aJ€KHO BIJl THILy JEMO3UTHOTO ab0 KPEAUTHOTO
JIOTOBOPY, 1110 BU3HAYAE BIIHOCUHU OaHKY 3 KIIEHTOM.

[IpaBa Ta 0OOB'SI3KM MIXK KJIIEHTOM Ta OaHKOM MOYMHAIOTHCS 3 MOMEHTY
NIJIUCAaHHS KIIEHTOM JOTOBOPY MpPO BIIAKPUTTA OaHKIBCBKOTO PAaxyHKY, SIKHl
MoOke€ OyTH JENO3UTHUM ab0 KpEeIWTHUM, 13 3a3HAYEHHSIM HOro TIpOILOBOTO
JIOXOJy, SIKUW 3roJIoM OOpOOJISIETHCA Ta aIMIHICTPYETHCS OAHKOM BIJIIOBIAHO /0
YMOB, BU3HAUEHUX Y JIOTOBOPI.

YMOBH KOKHOTO 0aHKIBCHKOT'O JOIOBOPY CTaHOBJISITH IPABOBY OCHOBY IS
TOrO, SIK 11 JOTOBOpPU OYyIyTh peaii3oBaHl Ha MPaKTUIll. 3a3BUYal, SIKIIO KIIEHT
BIJIKpDUBAE PAXyHOK, BIH MIJMUCY€E JOTOBIP, 1 MPEACTABHUK OAHKY O3HAHOMITIOE
HWoro 3 HUM [6].

TepmiH «0aHKIBCHKI JIOTOBOPU» CTOCYETHCSI JIOTOBOPIB, y SIKUX OJIHIEIO 31
CTOpIH JOTOBIPHUX BiAHOCHUH € OaHK. OJIHAK I1¢ BUBHAYEHHS HE CJIiJ PO3YyMITH Ta
TIYMa4UTH HAJTO BY3bKO, OCKUIBKH 1€ OyJI0 O MOPYIIEHHSM HU3KH 3aKOHOIaBUUX
aKTiB, IO PETYJIOITh OaHKIBCHKY TapaHTIiIO, JOTOBIP PO CTSATHEHHS OOPTiB,
JIOTOBIp Mpo OaHKIBCbKE 30epiraHHs pedyi, JOrOBIp MPO MOTOYHUI pPaxyHOK,
JIOTOBIp TPO  JCMO3WTHUM pPaxyHOK, OCKUIBKM 1[I BH3HAUEHHS TaKOX
3aCTOCOBYIOTBHCS, KOJIM JOTOBOPH YKJIAJAIOTHCS 1HIIOK 0OCO00I0, sIKa Ma€ Ha 1€
npaBo. Y Opanmii, Himeyunnni, [lIBeifinapii Ta nedkux IHIIMX KpaiHax Takxi
OIIQJTHO-KPEIUTHI KOOMEpaTuBU (KPEAWUTHI CHIIKKA) OyAyTh YIOBHOBaXKEHI
HaJaBaTH OaHKIBCbKI MOCIYTH 3aMICTh OaHKY 3a OaHKIBCHBKUMH JIOTOBOpaMH, 3a
BUHSITKOM JIOTOBOPY MO OaHKIBCHKUM JETIO3UT MaiiHa.

3aranbHe IOpUANYHE BU3HAYCHHS O0aHKY HE BU3HAUYECHO B MPABOBIN CHUCTEMI

pany kpaiH, takux sk Yexii, JlutBa, Iloptyramis, npore 3aKOH, SIKMM PErYJIIO€
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OCHOBU OaHKIBCHKOI MISUIBHOCTI Y CBOEMY TMIOJOXEHHI BHU3HAYa€, IO MOXKE
BBAXKAETHCSI OAHKOM, 1 pOOUTS 1€ JIMIIIE JISI IJIEH caMoro IbOTo 3aKoHy [60)].

[TonoxxeHHsT psiy 3aKOHOJABUYMX AaKTIB BCTAaHOBJIIOIOTH TIEBHI OCHOBHI
BHMOTH JI0 TOTO, III00 MEBHA OpraHizallis MOTJia BBaXaTHCS OaHKOM:

(a) OaHK 3aBXAW IOBUHEH OYyTH IOPUIUYHOIO OCO0O0I0; 31HMCHEHHS
0aHKIBCHKOT A1STILHOCTI (DI3UYHOI0 0COO0I0 HE JTOMYCKAEThCH,

(b) romoBuHuit odic Mae OyTH 3apeecTpoBaHMII B KpaiHI OCHOBHOI
ISUTBHOCTI,

(c) Oank mpuiiMae JIETIO3UTH B1Jl HACEJICHHS,

(d) OaHK Haja€ MO3UKH,

(e) ©Oanmk Mae OaHKIBCHKY JIIEH31I0, BUJIAaHY BIJIOBIJHO /IO 3aKOHY Ha
NpuMMaHHS ACMO3UTIB BiJl HACEJIICHHS Ta HAJaHHS MO3UK [225].

3 BUIIE3a3HAYEHOTO BUIUIMBAE, 110, HA BIAMIHY BIJ IHIIUX (DIHAHCOBHUX
YCTaHOB, SIKUM JOCTaTHHO PO3IMOYATH CBOIO MISUIBHICTH IUISXOM peecTparlii abo
BUKOHAHHS 3000B'sI3aHHS MO0 TOBIIOMJICHHS, JJIA TOTO, MO0 CTaTh OaHKOM,
BI/IMOBIHA IOpUIMYHA 0Cc00a MOBHHHA OTPUMATH OAHKIBCHKY JIIICH31I0, BUJIAHY
HalllOHAJIbHUM OaHKOM, 1 ii HaJaHHS 3aJICKUTh BiJ BUKOHAHHS IOIMEPETHBO
BCTAHOBJICHUX YMOB. [CTOTHOIO 0COOMMBICTIO OAaHKIBCHKOT JIIEH31T € TOH (aKT, 110
MiCTIs BUKOHAHHS BCIX BCTAHOBJICHHX TEPEyMOB HE ICHYE IOPUIUYHOTO MpaBa Ha
OTpUMaHHA OaHKIBCBKOI JIIEH31i, 1 TaKUM YMHOM HEMa€ aBTOMAaTUYHOTO
OTpUMaHHs OaHKIBCBKOI JIIEH311 JUIsi JaHOi O0COOM IIIIXOM BHKOHAHHS
nepeayMoB. 3asiBa Ha OTpUMaHHsS OaHKIBCHKOI JIIIEH31i pa3oM 13 MPOEKTOM
CTaTyTy OaHKy IOAAOThCS JO HAIIOHAILHOTO OaHKy, SKUH TaKOX IpuiiMae
pIIIICHHS OO Hed.

B kpaHax JaTMHCBKOI aMEpPUKH TPAaBOBE PETYJIIOBAHHS BHUMAarae
HAI[IOHAJFHOTO OaHKy OTpPUMaHHS MHCbMOBOTO BHCHOBKY (BHCHOBKY) BiJ
MinictepcTBa (hiHAHCIB TIEpel BAHECCHHSIM PIIICHHS 11010 3asiBU.

PeryntoBaHHsI BXOJ)KEHHSI B OaHKIBCHKUH CEKTOpP, KOPOTKO OIKMCAHE BHIIIE,
XapaKTEPU3YETHCSI CBOIM MPEBEHTHUBHUM XapaKTEPOM. YCl YMOBHU ISl OTPUMAaHHS

O0aHKIBCHKOT JIiIIeH31i MiArOTOBJIEHI TaKMM YHWHOM, 1100 3MEHIIUTH HMOBIPHICTh
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HEHAJIC)KHOTO YIMpaBIiHHA OaHKOM a00 HaBiTh 3JIOBKWBAHHS TOBHOBKCHHSIMH,
[0 MOKE MPU3BECTH A0 30UTKIB JJIsI MOTO BKJIAJHUKIB UM KJIIEHTIB. [HII AyMKH
CIPUIMAIOTh 1€ PEryJIOBAaHHS SIK NMEBHUN CHOCIO 3aXUCTYy (PiHAHCOBOTO CEKTOPY
BiJl HEAKICHUX CYO'€KTIB.

3rigHo 3 nosoxkeHHsIMU €Bponelicbkoro Corwo3y, 0aHKH 3 3apEeECTPOBAHUM
odicoM Ha TepuUTOPii AepkaBU-uiieHa (JIep)KaBU TTOXOKEHHS ) MOXKYTh Y€pe3 CBOIO
dbimito 3a1HCHIOBATH AISUTHHICTD 3T1THO 13 3aKOHOM MPO OaHKIBCHKY JiSIBHICTH 0€3
JEH311 Ha TepUTOPii 1HIIOT JIepKaBU-WIeHa (IepxkaBu NepeOyBaHHs) 32 YMOBH,
10 JI03BLJI HA 3A1MCHEHHS TaKOi IsUIbHOCTI TaKUM OaHKaM OyJIO HaJlaHO B JIepKaBi
MoXO/pKeHHS. llell TpUHIMIT HAa3WBA€THCA TPUHIMIIOM €IWHOI JIIEH31l Ta
IPYHTYETHCS Ha OCHOBOIOJIOXKHHMX TpHHIMNAX €Bporeiicbkoro Corosy, cBoO60IU
HaJaHHS MOCIIYT Ta cBOOOAA MIANPUEMHULITBA. Y MPABOBIN TE€OPIi Ta MPAKTUILI LEH
OPUHIIMI 1HOJI HA3UBAIOTh TaKOX €BPONEHCHKUM MAaclopToM abo0 €JUHOI0
0aHKIBCHKOIO JiileH3i€r0. bank abo (iHaHCOBa yCTaHOBA, sika HE KOPUCTYETHCS
nepeBaraMu €JIMHOI JIUEH311 3TiJHO 3 3aKOHOJABCTBOM € Bpormeiicbkoro Coroxy,
abo OaHK 4K (piHAHCOBA YCTAaHOBA 13 3apeecTpoBaHUM O(DICOM y JEepiKaBi, sSiKka HE
KOPUCTYEThCS  TepeBaraMu  €IMHOi  JIIEH31i 3riJHO 3  3aKOHOJIaBCTBOM
€poneiicekoro Coroxy He MOXKe 3/1HCHIOBATH MISUIbHICTh HA TEPUTOPIi Jep>KaBH
nepeOyBaHHS uyepe3 cBOIo (pimito, HaBiTh Oe3 minen3ii [153].

Hpyrorwo CTOpoHOI0 OaHKIBCBKHX JOTOBOPIB, OKPIM 0aHKy (TEpMiH «OaHK»,
[0 BUKOPUCTOBYETHCS B 11 pOOOTI, TAKOK BKIIFOYAE KPEJUTHI CITUIKH), 3a3BUYal
OyJle KIEHT, IKui Moxke OyTH (Pi3udHOI0 a00 I0pUIUYHOI 0c00010. HopMaTuBHO-
NpaBOBl aKTH, IO PEryJIOITh OCOOIMBOCTI JAHMX JIOTOBOPIB MO-PI3HOMY
HA3WBAIOTh 1HIIY CTOPOHY OaHKIBCBKUX JOTOBOPIB, BUKOPHUCTOBYIOUHM TEPMIiHU
«JIOBIpUTENB» (AOTOBIp TIPO BIAKPUTTS AaKpPEIUTHUBA, JIOTOBIP CTATHEHHS),
«BKJQAHUK» (OTOBIp MpO OaHKIBCHKHUM JEMO3UT MailHa) «BJIACHUK PAXyHKY»
(ToroBip PO MOTOYHUN PaXyHOK, JOTOBIP JAECTIO3UTHOTO PAXyHKY) Ta 1HIIII.

3 OpPUAUYHOI TOYKH 30py BAXIMBO PO3PI3HIATH, YU JI€ KIIEHT SK
OiANpUEMENb Y JOTOBIPHUX BIJHOCHMHAX, YW Hi. BiAMOBIZHO 10 MONOXKEHb

HOPMATHUBHO-IIPABOBUX aKTIB pAny KpaH €Bponu, AMepuku Ta A3ii, 10 KIII€HTIB-
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MITPUEMITIB 3aCTOCOBYIOTBCS BC1 MOJIOXKEHHS [ 0CIoapchKOTO KOJAEKCY, TOI SIK
JUISL KJTIEHTIB, SIKI HE € MIANPHEMLSAMH, Yy BUIAIKaX, MepeAdadyeHuX 3aKOHOM, 1
SKIIO 1I€ BUTIAHINIE AJis KJII€EHTa, 3aMICTh MOJIOKEHb [ 0CMOAapCchKoro KOJEKCy
3aCTOCOBYIOTHCSl TOJOXEHHS, BUKiIaneHI B LluBimpHOMY KozeKCi abo 1HIIMX
CHeliaJbHUX HOPMATUBHHUX aKTaX, IO CTOCYIOThCS 3aXHUCTy IpaB CIOKHWBAyiB
[233].

Jlnis Toro, moO OLIHWUTH, YA € KJIIEHT y MEBHHUX JOTOBIPHUX BIJIHOCHHAX,
BCTAHOBJICHUX OaHKIBCHKUM JOTOBOPOM, MIAMPUEMIIEM YW HEMIIIPUEMIIEM
HEOOXITHO BpaxyBaTW KUIbKa TMpaBOBUX BH3HAaYeHb. CyTh pO3MISIHYTOTO
MOJIOXKEHHS TOJISTa€e B 3aXMCTI «CJIa0IIOD» CTOPOHM Yy JOTOBIPHHMX BIJHOCHHAX,
30KpeMa IUISTXOM 3aCTOCYBaHHSI HOPM, II0 CTOCYIOTBHCS 3aXUCTY IIPaB CIOKUBAYIB.
[Tomoxenuss [UBITRHOTO KOJEKCY BHU3HAYAE TOHATTS CIOKHWBUMX JOTOBOPIB SK
JIOTOBIP  KYHIBII-MIPOJIaXy, JOTOBIp TiapsiAy abo 1HINI JOTOBOPH, SIKIIO
JIOTOBIPHUMHU CTOPOHAMH €, 3 OJIHOTO OOKy, CMOXHBad, a 3 IHIIOTO OOKY,
MOCTaYaJbHUAK. 3TiMHO 3 IHIIMMH TIYHKTAaMH PO3TJISHYTOTO  ITOJIOXKEHHS,
MOCTa4YaIbHUKOM BBaXKA€ThCA 0C00a, SKa MiJ 4Yac YKJIaJaHHS Ta BUKOHAHHS
JIOTOBOpPY [II€E B MeEXax CBOEl KOMEPIIHHOI a0o0 I1HINOI MiANPUEMHUIIBKOT
MISTIBHOCTI. BiAMOBIZIHO 10 BHUIIEHABEAECHOrO BU3HAYEHHS, MU MOYKEMO BBa)KaTH
0aHK, fAK ydYacHMKa OaHKIBCHKUX JOTOBOPIB, MOCTadyaJbHUKOM. BomHoyac
CIOKMBaya Mai’Ke y BCIX KpaiHax BH3HAYalOTh K 0CcO0y, SKa MiJl Yac yKJIagaHHS
Ta BHUKOHAHHS JOTOBOPY JI€ HE B MeEXaxX CBOEl KOMEPIINHOI YM 1HIIOT
MIMPUEMHUITBKOL TIsUTbHOCTI [93].

Y 1poMy CEHCi MOXHa CTBEp/DKYBaTH, IO KJIIEHT, K Jpyra CTOpOHa
OaHKIBCBKOTO JIOTOBOPY, Y BY3bKOMY TpaMaTHUYHOMY TIyMau€HH1 BIAMOBIJIAE
IbOMY MPABOBOMY BU3HAYCHHIO Ta MOXE BBaXKaTHCs croxuBadeM. OIHAK Take
BU3HAYCHHS MOYKE 3aCTOCOBYBATHCS SIK J0 (PI3UYHUX, TaK 1 10 IOPUIUIHUX OCi0,
TOM1 SIK PETYJIOBAHHS CIPSMOBAHE Ha 3aXWCT CHOXKMBadiB K (i3uyHUX 0Ci0. 3
BUILECKA3aHOTO HE3PO3YyM1JIO, UM 1€ € HAMIPOM, Y1 HETOYHICTIO 3aKOHOJABLIIB MPU

CTBOPEHH1 HOPMATUBHHX aKTIB, IO CTOCYIOTBCS 3aXHCTY MPaB CIIOKHUBAYIB.
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[Ile omHi€l0 CKIATHICTIO TIIyMAadeHHS Ta 3aCTOCYBaHHS € MUTAHHS TPO Te,
Koimu oco0a Ji€ miJg yYac yKJIaJaHHA Ta BUKOHAHHSA JIOTOBOPY B MeXaX CBOET
KOMEPIIIIHOT YM 1HIIOT M1AMPUEMHUIIBLKOT T1SUTbHOCTI, a Kojii Hi. CyoBa MpaKkTHKa
€Bponeiicbkkoro Cymy BXe 3aifHsUIa TO3WINIO 3 IOTO MHTAHHS, sKa JOCHTH
MOCJIIJIOBHO CTBEPKYE, IO SKIIO JIOTOBIP YKJIAJEHO YAaCTKOBO JJisi MPUBATHUX
11JIeH, @ YaCTKOBO JIJISl MIAIPUEMHUIIBKUX, BIH HE € CIIO)KHUBYUM JIOTOBOPOM, OKPIM
BUITAJIKIB, KOJU OOCST MiAMPUEMHUIIBKOI MISUTBHOCTI B paMKax YKJIAIACHOTO
JIOTOBOPY € JIOCUTh HE3HAUYHUM [243].

o6 6aHKKU YHUKHYJIU TPOOJIEM 13 TIyMAadeHHSM TOTO, YU 3aCTOCOBYIOTHCS
JI0 JIOTOBIPHUX BIAHOCHH 3 KIIEHTOM JIMIIE TMOJIOKEHHS, IO MICTIThCA B
['ocriogapcbkoMy KOJEKCl, YM TaKOXk IOJOKEHHS IMBUILHOTO 3aKOHO/IABCTBA,
BKJIFOYAIOYM CHEl[iadbHI IpaBuia 3aXUCTy MPaB CIIOXKUBayiB, 0aHKH CTBOPIOIOTH Ta
MIPOTIOHYIOTH Pi3HI MPOIYKTH JUIS KIIEHTIB, K1 € TMIAIPUEMIIIMH, Ta JJI KIIE€HTIB,
K1 HUMU HE €.

BigHocuHu M OaHKIPOM 1 KJIIIEHTOM € JIOTOBIPHMMU BiJHOCMHamMu. Bonwu
CTBOPIOIOTHCS IUISIXOM YKJIQJIEHHS JIOTOBOPY Ta MPOJOBXKYIOTh ICHYBaTH, MOKH
JIOTOBIP Jli€, 1 MPUMHHSIOTHCS MICJsl Horo po3ipBaHHs. OCKUIBKU 11 BITHOCHUHU €
JIOTOBIPHUMH, II€ PETYJIIOEThCS JOTOBIpHUM TMpaBoM. OjHaAK, 3aCTOCYyBaHHS
JIOTOBIPHOTO TpaBa B 0aHKIBCBKOMY KOHTEKCTI CTBOPIOE MPOOJIEMY: JOTOBIpHE
IpaBO HE BpaxOBYe CHUTyallli HEpPIBHOCTI TOBHOBAXKEHb MIXK CTOPOHAMHU.
JloroBipHe TIpaBO BHW3HAYa€ JIOMOBJIICHOCTI, CHPSMOBaHI Ha OaJaHCyBaHHS
IHTEpECIB JIOTOBIPHUX CTOpPiH, BUXOIAYM 3 MPE3yMIILii iXHbOI pIBHOCTI. Y
CUTYallisiX CEpHO3HOI HEPIBHOCTI MOBHOBAXXE€Hb MIXK CTOPOHAMM III 3aKOHH HE
3a0€3MeuyI0Th YKOJHOTO OCOOJTMBOTO 3aXUCTy s cialmioi croponu. Sk Oyxe
MOSICHEHO TI3HIIIEe, BIIHOCMHM MK OaHKOM 1 KJIEHTOM XapaKTepU3YIOThCS
BEIIMYEC3HOI0 HEPIBHICTIO TOBHOBaXEHb, 1 TOMY JOTOBIpHE TMpPaBO HE €
BIJIMOBITHAM IHCTPYMEHTOM JIJIsl pETYJIIOBAHHS WX JOTOBIpHUX BifHOCHUH [13].

binbiie Toro, 7oroBipHEe MpaBoO HE € jus cogens 1 TOMY J03BOJICHO BIICTYII
BiJl TOTOBIpHUX 3000B's13aHb. OTXe, HABITh AKIIO ICHYE MOJIOXKEHHS, CIIPIMOBAHE

Ha 3axXUCT OJIHIET 31 CTOpPIH JOTOBOPY, MOKHA MPUITYCTUTH, 11O B CHUTYyaIlil
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HEPIBHOCTI CUJIBHIIIA CTOPOHA BIAMOBHUTHCA B1J] TAaKOTO mosiokeHHs. JlilicHo, Taka
CUTYyallisl CKjanaci B OaHKIBCBKOMY KOHTEKCTI OUIBLIOCTI KpaiH, e OaHKu
YKJIaJal0Th yroau 0e3 MEeBHUX 3aKOHOJABYMX IMOJIOKEHB, 1100 3aXUCTUTH CBOI
1HTepecH Ta MiHIMI3yBaTH CBOIO BIAMOBIAATBHICTH [23].

[cHyIOTh JNlesKi BUHATKM 3 I1bOro mnpaBuiia. Kijgbka MOJOXKEHb 3aKOHY
MOXYTh 3a0€3MEUUTH KJIIEHTY OaHKy HaJEKHUU 3aXUCT, TaKl sIK OOOB'SI30K JISTH
no0pocoBicHO, 3a00poHa BBEACHHS B oMaHy a0o 3a0opoHa ekcruryatarii. Ili
IOJIOKEHHSI CIPSIMOBAHI HAa BCTAHOBJICHHS HAJEKHOIO Ta CIPaBEAJIUBOTO
CTaHJAapTy MOBEAIHKH, 1 TOMY BOHHU € jus cogens. Ajie SKUMH O KOpPUCHHUMH IIi
MIOJIO’KEHHS He Oy, BOHU € JIMIIIEe OKPEMUMH TOJIOKEHHSIMHU Ta He 3a0e3MedyIoTh
HAJIEKHOTO 3aXUCTY KIIEHTY OaHKY.

Ille onvH OOTOBIPHUM 1HCTPYMEHT, IKUH MOKE 3aXHUCTUTHU KIII€EHTA OAHKY €
3aKOHO/IaBUYl CTaHAApTHI JAO0roBopu. BoHM 3acTOCOBY€ThCS 10 OaHKIBCHKHX
JIOTOBOPIB, fIKI € CTaHJapTHUMHU JOroBOopamMH. BOHHM YNOBHOBaXYIOTh CyAH
«aHyJoBaTU abo0 3MIHIOBATH OyAb-SIKY YMOBY CTaHAApPTHOrO JOTOBOpPY, fKa...
nepeadayae HEMPABOMIPHY HEBUT1IHY CUTYAIIIIO JIJIsl KJIIEHTIB a00 HECTIPABEJIUBY
mepeBary JUis TOCTadalbHUKA, IO WMOBIPHO TPHU3BOIATH [0 TM030aBJICHHS
KIIIEHTIB TIEBHUX TMpaB». AJie crnpoOU OCKap>KUTH TOJOKEHHS OaHKIBCHKHUX
JIOTOBOPIB Ha TiM MiACTaBi, 1[0 BOHU € HECMPABEIJIMBHMHM, 3a3BHYAM 3a3HAIOTH
Hepraui. Cyau 3ailMaroTh Jy>)Ke€ KOHCEPBAaTUBHY IO3ULII0 Yy 3aCTOCYBaHHI
3aKOHO/IaBUMX CTaHAApTHHUX JIOTOBOpa3X. 3a3BMWYail BOHM BBAXKAIOTH 3a Kpalle HE
BTpYyYaTUCA y 3MICT OaHKIBCHKOTO 0oroBopy [163].

Xapaktep OaHKIBCBKMX JOTOBOPIB, @ TaKOX iX IPABOBE PETyJIOBaHHS
nepenbavae, MmO OaHKIBCHKI JOTOBOPU KIACH(DIKyIOTh K 3000B's3aibHI
BIJIHOCUHH, 30KpeMa, Maiike BCl KpaiHu A3ili Ta Jeski KkpaHu €Bpomnu, 30KpemMa
Cinramnyp, [ngonesis, Hinepnanau, Yexis Ta iHII, BU3HAYAIOTH 1X K KOMEPIITHI
3000B's13a51bHI BiTHOCHHU. KoMepitiiiHi 3000B's13a)IbHI BITHOCHHH SIBJISIIOTH COOOIO
0COOJIUBY TpYyITy 3000B'sI3aJIbHUX BITHOCHH.

HalinomupeHimow MOpUYMHO BHHUKHEHHS KOMEPLIMHUX JOTOBIPHUX

BiI[HOCI/IH € I0T0OBOPH. Bonu YMOKIIUBJIIOIOTh BUHUKHCHHS I[OI‘OBipHI/IX Bi,Z[HOCI/IH
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BIJIMOBITHO JO BOJI Ta IHTEPECIB THX, YWi TpaBa Ta OOOB'SI3KM OYIyTh
3aCTOCOBYBATHUCS. Y MPUBATHOIIPABOBUX BIAHOCHHAX XapaKTEPHO, IO CTAHOBUIIE
JIOTOBIPHUX CTOPIH € IOPUAUYHO pIBHUM, 0€3 BIJHOCHH BEPXOBEHCTBA Ta
nianopsakyBanas. OpHak 1[I IOpUAMYHA PIBHICTH JOTOBIPHMX CTOPIH HeE
3abe3reuye iX PIBHOCTI B E€KOHOMIYHHX 4YHM IHIIUX acmnekrax. | came Takuit
nvcOanaHce JOTOBIPHUX CTOPIH XapaKTepHUM JJisi OaHKIBCHKUX JOTOBOPiB. baHk, sk
JIOTOBIpHA CTOpOHA OaHKIBCHKUX JOTOBOPIB, MA€ 3HAYHO CHJIBHIIIE CTAHOBHILE
MOPIBHSTHO 3 1HIIIOIO CTOPOHOIO, SKE TOJIATAE TOJIOBHUM YMHOM B €KOHOMIYHIN CHJI
OaHky Ta oOcs31 iHPopMmarllii, 3 Koo O0aHK mpaioe. baHk TakoX Mae MOXJIUBICTh
OTpUMAaTU TNEBHY 1H(OpPMALi0 MPO CBOrO KIIEHTA, SKy KIIEHT He OyB OH
3aIliKaBJICHWH HaJlaBaTU B IHIIUX JOTOBIPHMX BIAHOCHHAx. BaHK Takox Mae
MOKJIUBICTh OTPUMATH TaKy OOMeEXeHY 1H(POpMalil y CHIBIOpall 3 I1HIIMMHU
Oankamu. baHk, sIK «CHJIBHIIIAY» CTOPOHA JOTOBOPY, Ma€ OLIbII 3HAYHY TO3UIIIIO Y
3a0€3MeUYeHH] BHKOHAHHS BOJII CTOCOBHO Y3TO/DKEHHS YMOB OaHKIBCHKUX
JIOTOBOPIB, IX TEKCTy, a TAaKOXX TEKCTYy YMOB. 3BMYAallHO, Taka MO3ULIA OaHKY
oOMeXeHa SK MPaBOBUM MOPSAJIKOM, TaK 1 JOOPHUMH MOpaJIbHHUMH HOpMaMHu Ta
MPUHIUIIAMU YECHOT A110BO1 npakTuku [190].

Bce Oubl po3BUHEHOIO TaTy3310 MpaBa € CHOKUBYE MPABO, K€ TOJIOBHUM
YMHOM CIIPSMOBAHE HA 3aXMCT «CJIA0IIO» CTOPOHU JTIOTOBOPY, TOOTO CHOKHBAya.
[lin yac ykiananHs OaHKIBCHKUX JOTOBOPIB OaHKHU 3MYIIIEHI BPaXxOBYBaTH e/l
CKJIQHIII TpaBwJia, CIPSIMOBAHI HA 3aXUCT CIIOKUBAYiB.

Y Bume3a3HaueHUX KpaiHaX OaHKIBChKI JIOTOBOPM HaJleXaThb JO
KOMEPIIIIHUX 3000B'sA3aHb, 0 SKUX ['OCroOgapChKHUil KOJEKC 3aCTOCOBYETHCS B
MIepIITy Yepry, He3aJIC)KHO BiJl XapaKTepy CTOPIH JOTOBOPY. baHKIBCHKI TIOTOBOPH Y
HUX KJIACU(]IKYIOThCA SIK aOCOIOTHI KOMEPIIiiiHI 3000B'a3aHHs. Taki 3000B's13aHHS
perymoroThes ['ocIoapChKUM KOJEKCOM HE3alIeKHO BiJI XapakTepy CyO'€KTiB
3000B's13aHHS Ta HE3aJEKHO BijJ TOTO, YA BUHUKAIOTH Il 3000B'sI3aHHS B IIPOIIECI
MINPUEMHHIIBKOT YW 1HINOT JisIbHOCTI. OJHAK Yy IIbOMY KOHTEKCTI HEOOX1THO
HaraJlaTd 1po TIOJIOKEHHS HOPMATHUBHO-TIPABOBHUX AaKTIB JaHUX KpaiH, 3TiAHO 3

SKUMH 70 KOMEPLIMHUX 3000B'sA3aHb Ta 1HIIUX BIAHOCHH, IO MiANAIA0Th M1 A110
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["ocrmogapchKoTo KOAEKCY, 0 CyO'€KTa TOCTIOAAPIOBAHHS, SKUH HE € IMiIMPUEMIIEM,
3aBXKIU 3aCTOCOBYIOThCS TMOJOXKeHHS [luBiapbHOrO Kojekcy abo cremniaiabHi
npaBuia PO CIOXKHUBYI JOTOBOPH, JOTOBOPU MPHUEAHAHHS, 3JOBKHUBAJIbHI
TIOJIOKEHHS Ta 1HIII IMOJIO0KEHHS.

B peskux iHmMX KpaiHaX BOHM BBaXXAIOTHCS HETUIIOBUMH JOTOBOPAMH,
OCKUIbKH He perynoroTbes [luBinbHUM abo ['ocrogapchkum  kojaekcoM. Lli
JIOTOBOPH PETYIIOIOTHCSI YTOJaMH, Y3TOKCHHMH CTOPOHAMH, MAlOYM IepeBary
HaJl TaK 3BaHUMH OaHKIBCHBKMMHU 3BUYASIMH, SIKI 3a3BUYAll MICTATHCA y CTaTyTax
O0aHKIB Ta IXHIX acoliamiii, a TakoX JOKyMEHTaMH, IO MIATBEPIKYIOTh
B3a€MOBIJTHOCUHHU MK KIIIEHTOM Ta OaHKOM [226].

OckiTbKM 0aHK € IOPHIMYHOIO 0CO00I0, IO KOPHUCTYETHCS HAJAMIPHOIO
1H(popmarli€ro, Ta € TpodeciiHuM eKCIepTOM MO BIJHOIIEHHIO O CBOTO KJIIEHTA
(0c00JIMBO AKIIO OCTaHHIA HE € (DIHAHCOBUM MIAMPUEMIIEM), 3aKOHOJABIN PSIY
Kpaix Takux sk Icmanis, bpaswmis Ta iHII, MOA0aNd MPO 3aXUCT IHTEPECIB
KJIIEHTIB, 3a0e3MeuMBIIM 3arajbHUN 3axucT, mepeadadyeHuii 3akKOHOM TIPO
CIOKMBauiB, 30ajlaHCyBaBIId 1H(OpMAIIO, HEOOXiIHY HJisi OTPUMAHHS
palioHaNIbHOI 3ro/iu, a00, SKIIO 1€ HEMOXKIIUBO, 3a0e3neuuBIln e()EeKTUBHI 3acOo0U
MIPaBOBOTO 3aXUCTY JJIs1 HEAOCBiTueHOTO KitieHTa [199].

Tak, mupkynap bauky Icnanii BCTaHOBIIOE MiHIMaJIbHI BUMOTH JO
iH(popmarlii, siska Mae OyTH BKJIOYEHA A0 MOJITHUKM KPEAUTYBAaHHS Ta I1HIIUX
OaHKIBCHKUX TMOCTYr, 100 KIIEHTH 3HaIW, Cepel IHIIOro, CHUCTEMY
JIOKYMEHTYBaHHSI CBOiX MOCIHYr Ta €(EeKTUBHY pIYHY €KBIBaJEHTHY BapTICTh
JOroBIpHUX TpaH3akuii. Konu OaHKiBCbKa TpaH3akuis (iHAHCYe KOMEPIIHY
TpaH3aKI[il0, 3aCTOCOBYIOTHCS CIICIIaIbHI 3aKOHU TPO CIIOKUBYUN KpeauT abo
MIPOJIaXK PyXOMOT'O MaiiHa B PO3CTPOUKY.

baHkiBCBKI JOTOBOpPH HajeXaTh JO JOTOBOPIB, sIKi Oe3MocepeHb0 MalOTh
yiTke perymroBanHs. lle Tak 3BaHi iMeHOBaHI a00 HOMIHaIBHI AoroBopu. OKpiM
TaKuX 1IMEHOBaHUX OaHKIBCBKHX JOTOBOPIB B PsIl KpaiH TaKOX JO3BOJISETHCS
yKkianatu Oe3iMeHHI abo HeIMEHOBaHI IOTOBOpPHW 3a MEBHUX YMOB. lleil BapiaHt

0a3yeTbcst HA MPUHIMIIAX JIOTOBIPHOI CBOOOIM CTOPIH, CIUPAIOYKCH IIPU I[bOMY Ha
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HOpPMH, SK1 JTO3BOJISIFOTh YYaCHHUKAM YKJIACTH JOTOBIp, SIKHH HE PETYIIOETHCS SIK
BUJ] IOTOBOPY, MPOTE YMOBOIO € T€, 10 YYACHUKH MOBUHHI JOCTaTHHO BU3HAYUTH
npeaMeT CBOiX 3000B's3aHb, I1HAKIIE JOTOBIp HE YKIanaeTbcsa. BaxiuBum
OOMEKEeHHSIM JIOTOBIPHOT CBOOOIM CTOPIH € TaKOX IMOJIOKEHHSI HOPM, Ha MiJICTaBl
SAKUX YYaCHUKU MOXYTh YKJIACTH JIOTOBIp, SIKHM CIIELIaIbHO HE PETYNIIOEThCS, alle
HE TOBMHEH CYMNEPEUYMTH 3MICTYy UM METI 3aKOHY. SKio Oe3iMEeHHMM JO0roBIp,
YKJIaJICHUH MK CTOPOHAMH JOTOBIPHUX BITHOCHH, HE BUPIILIY€E MEBHOTO MUTAHHS,
3aCTOCOBYBAaTUMETHCSI IOJOXKEHHS, fAKE HaWOIM)K4Ye 10 JAHOro IHUTaHHS,
BIJIOBITHO 10 MPUHLHUIYY JOTOBIPHOTO IIpaBa, BHPAXKEHOTO Y IMOJOKEHHAX
3aKOHOJJaBYMX aKTiB [4].

bankiBchbkui OTOBip 3aBXIu Mae OyTH YKJIaJeHUN y MUCBMOBIH ¢opwmi,
SKIIO MPUHANMHI OJHA CTOPOHA TiJ] Yac MEePEeroBOPiB MO0 YKIAIEHHS JOTOBOPY
BUCIIOBJIIOE BOJIIO HA T€, 0O TaKHii IOTOBIp OYB YKJIAJEHUN y MUCHMOBIH (hopMi.

B nmpunmumni, perymoBaHHST OaHKIBCBKHUX JIOTOBOPIB € TIEPEBAKHO
JTUCIIO3UTUBHUM. [[OTOBIpHI CTOPOHU MOXKYTh JOTOBIPHO BIIXWJISITUCS B1J TaKOTO
peryJitoBaHHs a00 BUKJIIOUATH HOT0, 1 3aKOHO/IaBCTBO 3aCTOCOBYBATUMETHCS JIUIIIE
B TOMY BHUNAJKy, fKIIO BOHH ILOTO HE 3pOOJATH. 3TIAHO 3 TOJOKEHHSIMHU
HOPMATUBHO-TIPABOBUX AaKTiB, OCHOBHI IOJOXKEHHS OKPEMHX BHJIB JOTOBOPIB €
O00OB'A3KOBUMHM JIJIsi OAaHKIBCBKHX JIOTOBOpPiB. JIOTOBIpHI CTOPOHHM HE MOXYTh
BIIXWISATUCS BiJ BUIIE3a3HAYCHUX OOOB'A3KOBUX TMOJOXKEHb y paMKaxX CBOEl
aBTOHOMIT BOJIi, @ TAKOK HE MOXYTh 1X BUKIIOYaTH [1].

baHKIBChbKI KOHTPAKTH MOXYTh OyTH TUIIOBUMH, TOOTO TaKUMH, IO HPSIMO
PETYIIOIOTECS TIPABOBOIO CHUCTEMOIO KpaiHu, ab0 HETHIIOBUMH, TAaKUMH, IO
BUHUKAIOThH Y BIJMOBIAh HA JMHAMIYHI IOTPEOU PUHKY.

3riiHO 3 MPUHUMUIIOM cBOOOAM (PopM, 1110 MaHye B OAaHKIBCHBKOMY MpaBi, BiH
JIOTTYCKA€, M0 HABITh KOJH JIOTOBIp HE MAa€ IOPUAUYHOTO MIATBEPKEHHS (THUIOBI
JIOTOBOPH), 32 YMOBH HAsIBHOCTI 3r0JIM MK CTOPOHaMH Ta JOTPUMAaHHS IIPAaBOBOI
CHUCTEMH 3arajom, BiH MOXke OyTH BUKOHAHUH (aTUIIOBI JJOTOBOPH).

baHkiBCHKI JOrOBOpH 3HAYHOIO MIpOIO (pOpMaTi30BaHi HE JIHUILE 32 3MICTOM,

a 1 3a gopmoro miit. Ilpu TIymaueHHi AaHUX 3000B's3aHb, IO IPYHTYIOTHCS Ha
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OaHKIBCBKUX JIOTOBOpaxX, CYTTEBE 3HAUEHHS TaKOXX MAalOTh YMOBHU BEICHHS
Oi3HeCy, JdOroBopu TmpHeTHAHHS Ta GOPMHU, SIKI € BAKIUBOI YACTHHOIO
O0aHKIBCHKHUX JIOTOBOPIB.

B 6inbiiocti kpaid, 6aHKIBCHKHI JOTOBIP PO3YMIETHCS K aKTHUBHI OTeparii
(KpeauTH Ta TO3WKH), MACHBHI omeparlii (Aemo3uTH) Ta HEUTpalibHI olepalii
(mocnyru), 3a SKMMH OaHK abo 1HIIA KpeauTHA ycTaHOBa (OIIAaJHMKA OaHK,
KOOTIEpaTHBHA KpPEIWTHA YCTAaHOBA) B3aEMOMIE 3 KIIE€HTOM, (DI3UYHOIO YU
IOPUIMYHOI0 0C00010. MiX CTOpOHaMHU 3a3BHYail BCTAHOBJIIOIOTHCSA IOTOYHI
paxyHKH JUisl OOJIIKY 3aJIMIIKIB, O BUHHUKAIOTh B PE3YyJIbTAaTl B3a€EMO3ANIKY Ta
PO3paxyHKIB 3a oOmepalisM, M0 3I1ACHIOIOTHCA MEPIOJIUYHO, BIAMOBITHO A0
KOMITCHCAIIIMHUX Ta PO3PaxyHKOBUX yroj [32].

[ixaBuii € noceina I3painto, 1e Cyau MOCTAaHOBUJIIH, 1110 0AHKIBCHKUM JOTOBIP
€ YHIKaJbHUM JIOTOBOpOM: iaymiapauMm goroBopoM.  DigymiapHuii AOroBip
HaB's3ye OaHKy, K (igyuiapHid ocoOl, JyXe BUCOKUA CTaHIAPT IOBEIHKH:
Gbiayuiapauii 000B'A30K nepea cBoiM kimieHToM. DinyriapHuil 000B'sI30K Mae Ha
MeTi OOMEXUTH Blaay OaHKy Ta 3a0e3neyuTH, o0 OaHK HE 3JI0BKHMBAaB HEHO Ha
mkoay  kiieHty. DimymiapHuii  00OB'30K  CIIyr'ye  JOMOBHIOIOYMM  Ta
KOPUTYBaJILHUM CTaHJIAPTOM TaM, Jie 3BUYaiiHe JOTOBIPHE MPaBO 3a3HAJIO HEBJAYI.
«Moro TpoeKT SK HEe3PO3yMIOro CTAHAApTy 3aIMIIMB CyJAaM LIKPOKE MoJe I
pO3Cyaly Ta Ka3yiCTUYHOTO 3aCTOCYBaHHS, 1 BOHH 3aCTOCOBYBaJIM MO0 y CHocio,
10 BiJIMOBIJIa€ OCHOBHUM JIIOJICBKMM Ta COIllaJbHUM Torjsiagam». DimyriapHuit
000B'A30K OyB «BU3HAHMIA... SIK BUMPABAAHUM Ta T1AHUMA THCTPYMEHT» JUISl 3aXUCTY
KJIIEHTIB OaHKy, 1 CyJAd BHUKOPUCTOBYBAJIM HOro y Jefaidi OUIBIIN KUIBKOCTI
BumnajikiB. «lIpotsrom 6aratbox pokiB imyriapauii 000B'I30K OYB BCTAHOBJICHUI
Ak 0a30Ba Teopis B 13paiIbCbKOMY 0aHKIBCbKOMY 3aKOHOJABCTBI» [219].

Knacudikamiss 0aHKIBCBKOTO JOTOBOPY SK  (iIyIliapHOTO JIOTOBOPY
nokjagae Ha OaHk, K ¢igymiapa, ocoOnuBHUI OO0OB'SI30K Tepes CBOIM
oenedimiapoMm — KJIieHTOM — (GiIyIIapHUA 000B'SA30K.

Oigymiapauii 000B'SI30k OaHKY BCTAHOBIIOE Jy)K€ BHUCOKHI CTaHAAPT

MOBEIIHKKA i1 0aHKy, 3000B'S3yH04M HOTO [IATH YECHO, CHPaBEJIUBO,
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npodecionanbHo Ta MaiictepHo. OmgHaK B OCHOBI IILOTO OOOB'SI3KY JICKHTH
00OB'SI30K BHUKOPHUCTOBYBAaTH TOBHOBAXKCHHS, HadaHi OaHKy, 0€3 3JI0BKHBaHb.
KirodoBuMu ciioBaMu € JIOSUIBHICTH Ta BIpHICTh. «bank «ax  digymiap»
3000B's13aHUI BUKOHYBAaTH CBOI OOOB'SI3KM BHKJIIOYHO 3 METOIO, JUIA SKOi HOMY
OynM HaJaHl TOBHOBa)KEHHs, 0€3 MPUXOBAHUX MOTHUBIB Ta 3aXMINAIOYHU 1HTEPECH
ocHedimiapa — KiIieHTa». baHK MOBUHEH AISTH B HAWKpaIlUX 1HTEpecax KJIl€HTa.
«Kpim Toro, 6GaHK MOBHHEH BiJIaBaTH IMEpeBary iHTEpecaM CBOTO KIIIEHTa IMepes
IHTEepecamMu 1HIINX, BKIIOYAI0YH BJIacHI iHTepecku» [215, ¢. 429].

Bumora 1o ocobu nidatu B iHTepecax OeHediliapa Ta HaJgaBaTH INepeBary
1HTEepecam OeHediliapa HaJ BJIACHUMU OCOOMCTHUMH IHTEpEcaMu € OCOOJIUBO
CyBOpoOI10. SIK MpuBaTHE HUBUIBHE MPaABO, TaK 1 3arajibHE MpaBo B [3paini He MalOThH
3000B'13aHHs, $KE€ BCTAHOBIIOE TOPIT TOBEAIHKA BHIIE, HDK (QiayHiapHUAn
000B's30K. DigyiiapHuii 000B'SI30K € CYyBOPUM 3000B'sI3aHHAM TaKOX MOPIBHSIHO 3
000B'A3KOM J0AMIMBOCTI, SIKMI JICKUTh B OCHOBI JIETIKTY HEA0AI0CTi, OCKUIBKH
00O0B'A30K JT0ANIMBOCTI BUMArae JIMIIE BXXHUTTS PO3YMHHUX 3alO0IKHUX 3aXOAIB 1
HiYoro Oinpmie. TakuM 4YHHOM, Xo4ya OOOB'SI30K JOAMJIMBOCTI Ma€ Ha MeETI
3ano0irTy mKomi, gigymiapHuii 000B'SI30K Ma€ Ha METI 3aro0IrTH 3JI0BKUBAHHIO
0c00010 CBOEIO BNaA010. ToMy mopyiieHHs GiayiapHOro 000B'sI3KY MOKE CTaTHCS
0e3 3anmoAisTHHS Oy Ib-SKO1 IIKOJIH.

«Digymiapauii  000B’SI30K BHU3HAYA€ BUIIMNM CTaHAAPT TMOBEIIHKU, HIXK
O0OB’SI30K  JOOPOCOBICHOCTI», SIKHH OyB  3alO3MYE€HUH 3  HIMEIBKOTO
3aKoHOAaBCTBA. «Toxdl K 00OB’S30K TOOPOCOBICHOCTI BUMAarae Bij 0coOM HisiTH
YEeCHO I1J1 Yac JAOCATHEHHS BJIIACHUX OCOOMCTHUX 1HTEpPECIB, PiAyLiapHUNA 000B’A30K
BUMarae BiJl 1i€i 0coOu BiJyIaBaTH MEepeBary 1HTepecaM IHIIOTO MEepe] BIACHUMHU
0COOMCTUMHU 1HTEpecaMmu» [64].

baHKIBChKI KOHTpaKTH € CKJIAJHUMH Ta (OPMaTLHUMH JOTOBOPAMH;, BOHU
MOBUHHI OyTH YKJIaJleHI y TTUCHhMOBIN (opMi Ta MANAAAOThH MiA A0 TEXHIYHUX
perjaMeHTIB, BUJAHUX Y [IbOMY BiJTHOIIICHHI.

TpagumiiiHo O0aHKIBCbKI KOHTpPAKTH yKiIaganucs (i3U4HO; MpOTe 3

BIPOBA/DKCHHAM  1HGOPMAIIMHO-KOMYHIKAIIIHHUX ~ TEXHOJOTIM BOHU  TeEMep
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YKJIaIal0ThCA B €JIEKTPOHHOMY BUTJISAII, 1[0 Ma€ IOPUIWYHI HACTIAKY, SIKI OyAyTh
PO3TISTHYTI HUKUE.

CyuacHuii OaHKIBCBKHU JOTOBIp — I1e dopMa yKIagaHHS OTOBOPIB, IO
BUHUKA€E y BIANOBIIb HA MOTOYHI MOTpeOu puHKy. HoBH3HA LMX TOTOBOPIB YacTO
MPU3BOJAUTL JI0 HETUIOBUX OAaHKIBCBKUX JOTOBOPIB, fKI 3r0JOM, y MIpy
NOIIMPEHHS 11X BHUKOPHUCTAHHS, PETYJIIOIOThCS Ta CTAlOTh CTaHJIAPTHUMU
JIOTOBOPaMH.

JIoroBip €JleKTpOHHOTO OAHKIHTY iCHY€ y OaraThoX Kpainax. lle Oynb-skuit
TUIl OaHKIBCBKOTO JOTOBOPY, VKIAJEHOTO €JIEKTPOHHUM a00 TEXHOJOTIYHUM
cnocoOoM. ENeKTpoHHUN XapakTep JIOrOBOPY CTOCYEThCS CHOCOOY #oro
YKJIaJC€HHS, 1[0 Ma€ BaXKJIMBI MPABOB1 HACIIIJIKH, aJie HE MIHSIE 3MICTY KOHKPETHOTO
JIOTOBODPY.

Momx BHU3HA4ya€e €IEKTPOHHE YKJIAJaHHS JOTOBOPIB HACTYMHUM UYHUHOM:
«EJIEKTPOHHUI JOroBip ab0 €IEKTPOHHE YKJIAJaHHsS JOTOBOPY CIIiJl PO3YMITH SIK
TaKW, 110 3AIMCHIOETHCS 3a JOMIOMOTOI0 €IEKTPOHHOTO ellieMEeHTa, KOJM BiH Mae
ab0 MOXe MaTu pealbHUM Ta MpsSMUNA BIUIMB Ha (OpMYBaHHS 3000B’si3aHb ab0
PO3BUTOK YU MallOyTHE TiiyMayeHHs yroam» [39].

3rofa € OCHOBOIO JIOTOBOPY, OCKUJIBKH yroja CTOPIH MOPOJPKYE TpaBa Ta
000B's3kU 111 000X cTOpiH. OMHAaK B EJIEKTPOHHUX JOTOBOpPAX M€ EJIEMEHT
CTBOPIOE FOPUIUYHI TPYIHOLLIL.

JIOKTpUHAIIBEHO PO3pO0JICHA TEOPis SIEKTPOHHOI 3T0/IH, sIKa BKIIIOYAE B ceOe
MPOTO3UIII0 Ta NPUUHATTS MNPOMO3ULII 3 TpaguUIiHOI AOTOBIpHOI Teopii. Jlms
ICHYBaHHS JIMCHOTO €JEKTPOHHOI'O JIOTOBOPY MPOIO3UIlisS MMOBUHHA BIMOBIIATH
TaKUM BUMOTaM:

a. YyacHuK T1OBHMHEH ©0€3 JKOJHUX CYMHIBIB BHCIOBUTH CBOIO
3aIliKaBJICHICTh B YKJIJIEHHI JOTOBOPY.

b. [Ipomo3uiiisi Mae OyTH TOBHOO, MICTUTH BCl €JIEMEHTH, HEOOX1TH1 JJ1s1

HaJIEKHOT'O PO3BUTKY JOTOBOPY B MAaOYyTHHOMY.
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C. [Tpono3umiss Mae OyTu 3po0iieHa MPsSMO, HABITh AKILO ii BUPAKEHHS
MO3ke OyTH MOBUYA3HUM a00 HABITh MPUITYIICHUM, ajieé Ma€ OyTH YITKHU MPOSB BOJI
odepeHTa.

d. I[Tpomo3wuriist Mae OyTH aapecoBaHa iHIIINA CTOPOHI JoroBOPY [38, c. 34].

JIns ykJIaJeHHS JIO0TOBOPY Ma€ BIIOYTHUCS NPUHHSATTS MPOMO3MIIT 1HIIOT
CTOpOHHU. B eJeKTpOHHOMY MOTOBOpPI aKIenT Mae OyTH BUPAKEHHUM; BIH MOXKE
OyTH BUPaKEHUM, HESIBHUM a00 MPE3IOMOBAHUM, aji€ 3aBXIU Ma€ OyTH YITKHI aKT
3rOJIM CTOPOHU HA YMOBAaX, BUKJIAJICHUX B IIPOIO3HUIII].

OTxe, MOOroBIp €JIEKTPOHHOTO OAaHKIHTY PO3YMIEThCS SIK yroja IMpo
3000B’s13aHHs, O(opMIIEHA E€IEKTPOHHUMU 3aco0amu, /i€ ICHY€ siBHA, MOBHA Ta
YITKO BUpakeHa MPOMO3UIlIS BiJ OJHIET CTOPOHU, SIKA MPSMO, YUCTO Ta MPOCTO
NPUIHATA THIIOIO.

VY mporeci JOCHIKEHHSI TMOHSATTS Ta O3HaK OaHKIBCHKUX JIOTOBOPIB Y
3apyOKHUX TMPABOBUX CHCTEMaxX BHUSABJICHO, 1110, IIONPH PO30DKHOCTI B
TEPMIHOJIOT1I, CTPYKTypaxX Ta JpKepeliax TMPaBOBOTO pPEryJilOBaHHS, OCHOBHI
XapaKTEPUCTUKU OaHKIBCHKUX JOTOBOPIB MAalOTh CHIJIbHI PUCH, SIKI JO3BOJSIOTH
BUJIIJIUTH YHIBEPCAJIbHI TPABOBI MIIX0IU A0 iX TIIyMayeHHS.

[To-nepie, 6aHKIBCHKI IOTOBOPH Y OLIBIIIOCTI PO3BUHEHUX KpaiH (30Kpema,
Himeuuwnni, ®panmii, Bemukiit bpuranii, CIIA) BuU3HaIOThCI UHUBUIHHO-
NPAaBOBMMH KOHTPAaKTaMH, MO YKJIAQTAIOThCA 3 METOK HagaHHS (iHAHCOBHX
MOCJIyT Ha TpoQeciiiHii OCHOBI. Y OUIBIIOCTI TPABOMOPSIKIB ITAKPECIIOETHCS
nyOJIYHO-OBIPYMIM XapakTep TakKuxX JAOrOBOpIB, IO THepeadavae IiIBUILECHY
BIIMOBIAANBHICT OaHKy 3a JOTPUMaHHS MPUHIMIIB JTOOPOCOBICHOCTI Ta
npodeciitHoi MOBEMIHKHY.

[To-npyre, BU3HAYaIbHUMH O3HAKaMU OaHKIBCHKUX JIOTOBOPIB y 3apyO1KHUX

IIPpaBOBUX CUCTCMaAX €

YKJIaJCHHS MK CHeIiali30BaHuM Cy0’ €KTOM (OaHKOM) 1 KITIEHTOM;

- COpsIMOBaHICTh Ha HaJlaHHs a00 00CITyroByBaHHs (hIHAHCOBUX PECYPCIB;

IJIATHICTh, IBOCTOPOHHICTh Ta MAWHOBUIN XapaKTep;

MIJBUIICHUHN CTaHAapT i1HQOPMYBaHHS KIIIEHTA Ta 3aXUCT HOTO 1HTEPECIB.
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[To-tpete, B psai kpain (ocoOauBo B pamkax mpaBoBoi cucremu €C)
CTIIOCTEPIraeThCsl TEHACHIIIA 10 yHi(iKallli MpaBOBOTO PEryIrOBaHHS OaHKIBCHKUX
JIOTOBOPIB, 30KpeEMa 4epe3 MPUUHATTS JTUPEKTUB Ta PErVIAMEHTIB, 1110 PETYJIIOI0Th
mpaBa CIOXXHMBa4diB (PIHAHCOBUX MOCIYT, HUGPOBY iACHTU(DIKAIIIO, EICKTPOHHY
KoMepIrito Toino. Lle 703BosIsie rapMOHI3yBaTH MiAXOAU 10 YKJIaJACHHS, BUKOHAHHS
Ta OCKap>KCHHS TaKUX JIOTOBOPIB [56].

KpiMm Toro, cmig BiA3HAUUTH PO3BUHYTICTH I1HCTUTYTY KOHTPOJIIO 32
HE0OPOCOBICHUMHM YMOBaMHU JIOTOBOPY, OCOOJIMBO Y KOHTEKCTI CIIOKHBUYOTO
KPEOUTYBaHHS, IO CIyrye €()EeKTUBHUM IHCTPYMEHTOM 3aXUCTy IpaB KIIIE€HTIB
OaHKIB.

Takum dYuHOM, aHami3 3apyODKHOrO JIOCBIAY 3acCBIAYUB, IO  JJIS
dbopmyBaHHS €(pEKTHUBHOI MOJENI MPABOBOTO PETyIIOBaHHA OaHKIBCHKUX
JIOTOBOPIB B YKpaiHlI JONIIBHO TPSMO BHU3HATH MOXJIMBICTh YKIIAJEHHS
OaHKIBCHKUX JIOTOBOPIB B €JIEKTPOHHIA ¢Gopmi 13 3aCTOCYBaHHSIM 3acoOiB
enekTpoHHoi 1neHTu(dikauii (BankID, KEII, Mobile ID Tomio), 3anpoBaautu
MPE3YMIIIII0 MPABOMIPHOCT1 €JIEKTPOHHOTO MIAMUCY KOPUCTyBadya MPU BXOJ1 10
OAHKIBCHKOT'O 3aCTOCYHKY Ta MPU MIATBEPIXKEHH] 1.

Ha 3akoHomaB4oMy piBHI OTPIOHO 3aTBEPUTH TUIIOBI (GOpMU OAHKIBCHKUX
JIOTOBOPIB, SIKI MOXKYTh OyTH pekoMmeHoBaH1 HarionaibauMm O6ankoMm YKpaiHu, a
[{uBUIbHUI KOJEKC YKpaiHW JOMOBHUTH HOPMaMH, IKi OOMEXYIOTb MPaBO OaHKY
(¢piHaHCOBOT yCTAaHOBH) HAa OJIHOCTOPOHHIO 3MIHY ICTOTHHMX YMOB JIOTOBOpY 0e€3
3ro/IM KJIIEHTA; BCTAHOBUTH OOOB’S30K OaHKY MOBIJOMIIATH MPO 3MIHM YMOB HE
nizHime HiK 3a 30 qHIB 10 iX HaOpaHHS YMHHOCTI; 3aKPIMUTH MPABO CIIOKMBaya Ha
BIIMOBY BiJl IOTOBOPY YIIPOJOBXK IMEBHOTO TEPMIHY MICIs YKIIAJCHHS

byno 6 pouinbHUM gonoBHUTH [[UBUIBHUN KOJeKC YKpaiHU CTaTTerO
(maparpagom), 10 PETYIIOE Ta y3araabHIO€ 0AaHKIBCHKHM JIOTOBIP:

«baHKIBCBKHII JOTOBIp — 1€ JOTOBIp, 3a SIKUM OAHa cTopoHa (0aHk abo
iHIa ¢iHaHCOBA YCTAHOBA, IO MA€ MPaBO 3JIMCHIOBATH OAHKIBCHKY ISJIbHICTB)
3000B’s3y€ThCSI  HaJaBaTH (PIHAHCOBI MOCIYTH 1HIIN CTOPOHI (KIIIEHTY)

BIJIOBIJTHO 70 YMOB JOTOBOPY, a KIIIEHT 3000B’S3Y€ThCA NOTPUMYBATHUCh YMOB
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JIOTOBOPY Ta, y NepeadadueHuX BUMAAKaX, CIIauyBaTH OaHKy BU3HAYECHY ILIATy
(mpo1eHTH, KOMICIT TOIIO).
bankiBCchbKHUI TOTOBIp MOXKE OyTH:

- JIOTOBOPOM OaHKIBCHKOTO PaxyHKY;

- JIOTOBOPOM BKJIaJy (ZICTIO3UTY);

- KpEIUTHUM JIOTOBOPOM;

- JIOTOBOPOM OOCITyTOBYBaHHS IUIATIKHUX 1HCTPYMEHTIB;

- 1HUIMM JIOTOBOPOM, 110 YKJIaJa€ThCS 3 METOIO HaJlaHHsA 0aHKOM (piHAHCOBUX

MOCJIYT BIATMOBIAHO JI0 3aKOHY.

baHKIBChbKHI AOTOBIP YKIAJAETHCS Y MUCBMOBIM a00 €NeKTPOHHIN popMi, 3
JOTPUMAaHHSIM BHMOI 3aKOHOJABCTBA MpO (PIHAHCOBI MOCIYTHM Ta EJIEKTPOHHY
1IeHTU(IKALIIIO.

Jlo 0GaHKIBCBKHUX JIOTOBOPIB 3aCTOCOBYIOTHCS 3arajbHi TOJOXKEHHS PO
JIOTOBOPU, a TAKOXK CIEIiaJibHI HOPMU 3aKOHO/JABCTBA IMPO (h1HAHCOBI MOCIYTH,
OAHKIBCBHKY JIISUIBHICTB 1 3aXUCT MPAB CIIOKUBAYiBY.

V3araibHIOIOUM TPOBEACHE JOCHIDKEHHS, MOXKHA CTBEPIXKYBaTH, IO
OaHKIBCHKUU JIOTOBIP € CKJIAJHOIO MPABOBOK KOHCTPYKIIIEIO, sIKA MOEIHYE B COO1
€JIEMEHTH IMBUIBHOTO, (h)IHAHCOBOTO Ta CIIOKMBYOTO TpaBa. Y PI3HHUX KpaiHax
CBITY MIJIXiJ] O TPaBOBOTO peEryiaioBaHHS OaHKIBCHKUX JOTOBOPIB Ma€ CBOI
0COOJIMBOCTI, OAHAK CHIJILHUMHU PUCaMU 3aJIUIIAIOTHCA: 000B’SI3KOBa Y4acTh OAHKY
abo 1HmIOI (hp1HAHCOBOI YCTAHOBU SIK CTOPOHH JOTOBOPY, IJIAaTHUN XapakTep
3000B’s13aHb, NHUChMOBa a00 eneKkTpoHHa (opma, a TaKoXK HEOOXIAHICTh
JOTPUMAHHS CTaHJApTiB YECHOCTI, IHPOPMYBaHHA Ta 3axXHCTy KiieHTa. Bce ue
CBITYUTH TPO Te, M0 OaHKIBCHKUIM JOTOBIp Ma€ HE JHINEC KOMEpIliiHe, a W
colllaJIbHEe 3HAY€HH$, OCKUIbKM O€3MOoCepeHbO BIIUBAE HA €KOHOMIUHY Oe3MeKy
IpOMaJIsH.

Y kxoHTekcTi YKpaiHM BapTO TOCHWIWTA HOPMATHBHE BPETYJIIOBAHHS
O0aHKIBCBKUX JOTOBOPIB, 30KpeMa NUIIXOM 3akpimieHHs y [luBuibHOMY KOjEKCi
YITKOTO BU3HAYEHHS MOHSATTA 0aHKIBCHKOTO JOTOBOPY Ta BCTAHOBJICHHSI OCHOBHUX

roro o3Hak. OcoONMBOI aKTyallbHOCTI HaOyBae odiliiiHe BU3HAHHS €JICKTPOHHOT
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dbopMu Takux JOTOBOPIB 1 3aKPIMJICHHS MPE3yMIMIl AIMCHOCTI €IeKTPOHHOTO
HiANUCY KOpUcTyBada. BoaHoYac IOLUIPHUM € BIPOBAKEHHS OOMEXKEHb Ha
OJTHOCTOPOHHIO 3MiHY YMOB JIOTOBOPY 3 OOKYy OaHKy Ta rapaHTyBaHHS PeabHOTO
3aXUCTy MpaB KiieHTiB. Takuil miaxin crpustuMme (opMyBaHHIO CTaOLIBHOTO,
MIPO30POro 1 CIPaBEIJIUBOrO OAHKIBCHKOTO PUHKY, OPIEHTOBAHOTO Ha JIOBIpY Ta

BIIIIOB11aJIbHICTb.

1.2. Buau 0aHKiBCHKHX J0r0BOPiB Y 3aKOHOJABCTBI YKPaiHM Ta OKPEeMHUX

iHO3eMHHUX JIepKaB

CporojiecHHU pPiBEHb JOKTPUHAIBHOI PO3pOOKH MPOOJIEM 1HCTUTYTY
OaHKIBCHKHUX JOTOBOPIB HE BIJAMOBIJAE MPAKTHUIll, IO PO3BUBAETHCS, UYUMAIIO
NUTaHb MAalTh JUCKYCIMHUNA XapakTep, 30epiraerbcsi HEOAHO3HAYHICTh Y
BU3HAYCHHI MPABOBOI MPHUPOIX Ta BHJIB JOTOBOPIB, IO 31HCHIOE Oe3rocepeaHin
BIUIUB Ha OAHKIBCHbKY MPAKTUKY.

Baprto moBtroputH TO# dakt, mo 6e3nocepenuro B LUK Ykpainu BiacyTHs
nedinHimiss «0aHKIBCBKI JIOTOBOPWY», BITUYM3HSHHMM 3aKOHOJaBellb B TuaBl 71
HABOJIUTh HACTYMHUM Mepesik JoroBopis, a came: [lo3uka. Kpeaut. bankiBcekuit
BKJIaJ Ta TJ1. 72. baHKIBChbKUI paxyHOK Ta ri1. 73. «@aktopuar» [35].

Cnin ckazaTd, IO cUCTeMa OaHKIBCBKHX JIOTOBOPIB HE OOMEXY€EThCS
norosopami, nependauennmu HopMamu LK Ykpainu. Chepa 6aHKIBCHKHX MOCTYT
1 TOpUHLUMI CBOOOAM JOTOBOPY 3YMOBIIOIOTH MOKJIHUBICTE (GOpMyBaHHS 1
3aCTOCYBaHHSA JOCHTh IIMPOKOrO CIEKTpa LMBUIBHUX JOTOBOPiB. B sKocTi
OCHOBHHMX O3HaK OaHKIBCHKUX JIOTOBOPIB BUIIJICHO HASBHICTh BEJIMKOI KUIBKOCTI
OKpeMHX OaHKIBCHKHX ONeEpalliii; CrHeriabHUi MPaBOBUNA PEKUM OAHKIBCHKUX
JIOTOBOPIB, KWW BijoOpaxkae cnenudiky OaHKIBCBKOI ISUIBHOCTI; OCOOJIMBI
BHUMOTH, IO MPEA'SBISIIOTHCS 10 KPEAUTHUX OpraHizaiii, sk y4YaCHUKIB OaHKIB-

ChKMX J0roBOpiB. ToOTO, HE3aJIeKHO BiJ CTYNEHS 1 XapakTepy Jep>KaBHOTO
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BTPYYaHHS B JAISUIbHICT OaHKIB, OAHKIBCHKI JTOTOBOPU OYJiHM 1 3aJMIIAIOTHCS
IHCTUTYTOM IHMBUTHPHOTO TIpaBa, TaK SK 3aBXAW NPU3BOASITH JO BUHUKHCHHS
MailHOBUX MPaBOBIJHOCHH, 3aCHOBaHUX Ha 3acajax OPUAMYHOI PIBHOCTI HOTrO
YYaCHHUKIB. 3BICHO 3, 1110 B CHUIy OCOOJIUBOI MPUPON OaHKIBCHKUX MPABOBIIHOCHUH
B CHCTEMI [IUBLILHO-TIPABOBHUX JIOTOBOPIB OAHKIBCHKI JJOTOBOPH CIIij] BIJIHOCUTH JI0
JIOTOBOPIB 3 HAJaHHS TMOCIYr. 3alporoHOBaHa Kiacudikaiis OaHKIBCHKUX
JIOTOBOPIB  J03BOJISIE HAWOLIBIIT TIOBHO BIJOOpPA3sUTH TMEpETiK TIMOCIYT, IO
HaJaloTbcs  OaHKaMM B paMKax  PI3HOMAHITHMX  IMBUIBHO-TIPABOBHUX
3000B'sI3AJILHUX BIJHOCHH [16].

Pi3H1 kpaiHu 10 pi3HOMY BIJIHOCSATBH JIOTOBOPH 10 OaHKIBCHKUX. 30Kpema, 3a
JTAHUMHU aMEpPUKAHChKHUX IOPUCTIB icHYy€e Oubiie 40 OCHOBHUX THUIIIB KOHTPAKTIB Ta
yroj, WO 3a3BH4Yaii BUKOPUCTOBYIOTHCA B OaHKIBCBKOMY CEKTOpI, MPOJIMBAIOYU
CBITJIO Ha iXHIO POJIb Ta 3HaYEHHS y (POPMYBaHHI CTPYKTYpHU Ta OIMepalliid ramtysi.
Po3yMiHHS IIMX KOHTPAKTHUX JOMOBJIEHOCTEM Ma€ BHUpIIAIbHE 3HAUCHHS IS
PO3YMIHHSI TMPABOBOrO Ta PETYJSTOPHOro JaHAmadTy, 10 JEKUTh B OCHOBI
OaHKIBCHKOTO CBITY, MIJKPECTIOIOUNA CKJIAJHY B3a€EMOJII0 MiXK (HIHAHCOBHUMHU
yCTaHOBaMHU, KJIIEHTaMH Ta PEryasaTOpHUMH opraHamu. OCh OCHOBHI 3 HHX:

1. Kpenuthi yroau - me J10roBopH Mi OaHKOM Ta MO3UYAITBHUKOM, SIKI
BU3HAYAIOTh YMOBU KPEIWUTY, BKIIOYAIOYM CyMy KPEIUTY, MPOIECHTHY CTaBKY,
rpadik norameHHs Ta Oy/b-sKe 3a0€3MeUeHHs KPEIUTYy.

2. VYroau npo 3abe3nedyeHHsl - 1€ JOTOBOPH, IO CTBOPIOIOTH 3aCTaBHE
paBO y BUTIISAMI 3aCTaBU JJIs 3a0€3MEUCHHS KPEAWTY, B SKHUX BU3HAYAETHCS
3acTaBa, 10 3a0e3neuyye KpeauT, a TaKoX YMOBH, 3a SKHX 3acTaBa MOXE OyTH
BUKOpHCTaHa a0o MpoJiaHa y pa3l HEBUKOHAHHS 3000B'sA3aHb.

3. Jlero3uTH1 yroau - 1e JOrOBOPU MK OaHKOM Ta BKJIQJHUKOM, SIKI
BU3HAYAIOTh YMOBHU JCTMO3UTHOTO PAaXyHKY, BKJIIOYAIOYM TIPOIIEHTHY CTaBKY,
KOMICii Ta 0OMEXEHHS Ha 3HATTS KOIITIB, TTOB'A3aH1 3 PaXYHKOM.

4. [apanTiiiHi yrogu - 1€ JOrOBOpH, 3a SKUMHU OJIHA CTOpPOHA
MOTOJKY€ETHCS CIUIATUTH OOPT 1HIIOI CTOPOHH, AKIIO OOpPKHHUK HE BUKOHAE CBOT

3060B'$I38.HH}I, MO 9aCTO BUMAra€ThC:A IK YMOBA HAJAHHA ITO3UKHU.
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5. AKpeauTHBH - L€ YroJau, 3a SIKUMU OaHK TapaHTye IJIaTLK TpeTid
CTOPOHI, SIKIIO MOKYIICIlh HE CIUIATUTh HOTO 1 3a3BWUYail BOHW BUKOPUCTOBYIOTHCS B
MDKHApOHINA TOPT1BIIi.

6. TpactoBi yroawm - 1€ JOTOBOPH, IO BCTAHOBIIOIOTH TpacT 1
BU3HAYAIOTh IpaBa Ta OOOB'SI3KM JOBIpEHOI 0coOM Ta OeHediriapiB, MpPUIOMY
O0aHKM 4YacTO BHUCTYIAIOTh JOBIPEHUMHU OCOOAMH TpAaCTiB, CTBOPEHUX IXHIMH
KJTIEHTaMU.

7. Yronu mpo HaAgaHHS TOPTOBEIBHUX TMOCIAYT - 1€ JIOTOBOPH MIXK
OaHKOM 1 TMpojaaBleM, SKi JO3BOJSIOTH MPOAABLIO MPUAMATH IIJIATEXKl 3a
JIOIOMOTOI0 KPEAUTHUX KApPTOK, 3a3BMYail BHU3HA4YalO4YM KOMICIi, MOB'S3aHl 3
00pOoOKOI0 TIaTeXk1B, Ta 000B'SI3KH KOKHOT CTOPOHHU.

8. VYroau npo yrnpaBiliHHS THBECTHUIISIMH - 11€ JJOTOBOPU MK OaHKOM Ta
IHBECTOPOM, 5Kl YINOBHOBAXYIOTh OaHK VYOPABJISTH AaKTUBaMH 1HBECTOPA,
BHU3HAYAIOYM 1HBECTHUIIINHI 1IUJI1, KOMICIi Ta 1HIIIl YMOBH YTOJIH.

0. Yroau npo 30epiraHHs - JOTOBOPU MK OaHKOM Ta KJIIEHTOM, SIKI
YIOBHOBAXYIOTh OaHK 30€piratu Ta 3aXUIaTH aKTUBH KJIIEHTA, BU3HAYAIOUU 00CST
MOCyT 30epiraHHs Ta MOB'sA3aH1 3 HUMU 300pH.

10. bpokepchki yroam - yroad MDK OaHKOM 1 KIIEHTOM, SKi
YIOBHOBaXXYIOTh OaHK KyIyBaTH Ta MPOJAaBaTH I[IHHI Marnepy Bij IMEHI KIIIE€HTA,
BU3HAYAIOYM 00CAT OPOKEPCHKHUX MOCIIYT, KOMICIT Ta 1HILI YMOBH YTOJIH.

11.  VYroaum mpo KymiBIIO LIHHUX MamnepiB - Yroad MK MOKYIIEM 1
NPOJABLIEM MPO MPOJAX IIHHUX ManepiB, 10 BU3HAYAIOTh I[IHY MOKYIKH, JATy
MOCTaBKH Ta 1HIIII YMOBH YT'OJIH.

12. MiXKpenuTopCchbKi yroau - JOTOBOPHM MK JBomMa abo Ouibiie
KpeIUTOpaMu, 1110 BU3HAYAIOTh iXHI BIJAMOBIIHI IIpaBa Ta 0OOB'I3KU 100 OOpry
MO3WYATHHUKA, YaCTO BUKOPUCTOBYIOTHCS B CUHJIMKOBAaHUX KPEUTHUX OTEPaIlisX.

13.  VYroam mpo XepKyBaHHS - KOHTPAKTH, B SKUX CTOPOHA MOTOHKYETHCS
KOMIIEHCYBAaTH PU3UK HECHPUSTIMBUX KOJMBAHb I[IH HA aKTUB ab0O TOBap, 4acTo

BUKOPHUCTOBYIOTBCS JIJIS1 YIIPaBIiHHS (PIHAHCOBUMHU PU3UKAMHU.
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14.  CBomoBi yroau - KOHTPAKTH, B SIKAX J[BI CTOPOHH JJOMOBJISIFOTHCS TIPO
OOMiH TPOIIOBUMH MOTOKaMHU a00 1HIIMMH (HIHAHCOBHUMH IHCTPYMEHTaMH, 4acTO
BUKOPUCTOBYIOTHCS JJISI YNPABIIHHS MPOLIEHTHUM, BaIOTHUM a00 KpPEAUTHUM
PHU3HUKOM.

15. OmmioHHI yroam - KOHTPakTH, B SKHX OJHa CTOpOHA HaJa€ 1HIIIN
CTOpPOHI MpaBO KymyBaTh a00 MpojaBaTH aKTUB YU TOBAp 3a MEBHOIO I[IHOIO Ta Y
MIEBHUI Yac, 9aCTO BUKOPUCTOBYIOTHCS JJI YIPABIIHHS (DiIHAHCOBUMH PU3HKAMHU.

16. ®'rodepcHi yroam - KOHTPAKTH, B SIKAX JIBI CTOPOHHU JTOMOBJISIFOTHCS
Kynutu abo mpoaaTh akTHB a00 TOBap 3a IMEBHOKO IIHOKO Ta B MEBHHUM Yac y
MaiOyTHPOMY, 9acTO BHKOPUCTOBYIOTHCS IJISl XEIKYBaHHS ab0 CIEKYISITHBHHX
I1IeH.

17.  VYroau npo moxigHi (piHAHCOBI 1HCTPYMEHTH - KOHTPAKTH, BapTICTh
SAKUX BU3HAYA€TbCd Oa30BUM aKTHMBOM ab0 TOBApOM, BKIIIOYAIOYM OMIIOHH,
¢'todepcu, cBoMM Ta iHII (DIHAHCOBI IHCTPYMEHTH.

18.  VYromum mipo peCcTPyKTypH3alil0o Oopry - KOHTPAKTH  MIXK
MO3UYAJIbHUKOM Ta KPEIUTOPOM, IO 3MIHIOIOTH YMOBH ICHYIHOUOTO OOpry, 4acTo
BUKOPUCTOBYIOTHCS JIJISI YHUKHEHHS 10Ty a00 OaHKpPYTCTBA.

19.  VYroau nmpo CHUHIUKAIIIO - KOHTPAKTH MIXK MPOBITHUM KPEIUTOPOM Ta
IHITUMU  KPEIUTOpaMH, sIKi OepyTh Y4acTh y KpEOuTI, IO BU3HAYAIOTH I1XHI
BIJIIIOBIJIHI POJI1, IpaBa Ta 00OB'I3KHU.

20.  Yroau mpo y4acTh - JOTOBOPH MK KPEIUTOPOM Ta 1HIIIOIO CTOPOHOIO,
Kl J03BOJIAIOTH KPEAUTOPY TMepeaTH YacTUHY TNO3WKH 1HIIN  CTOPOHI,
BU3HAYAIOYU YMOBH Y4acTi.

21.  VYromu mpo CHOiIbHE MiANPUEMCTBO - JOTOBOPU MIDK JBOMa abo
OilbIIIE CTOPOHAMH, IO CTBOPIOIOTH HOBY OI13HEC-CTPYKTYypy ab0 MPOEKT, IO
BU3HAYAIOTh POJIi, O0OB'SI3KM Ta YaCTKHU BIACHOCTI KOXKHOT CTOPOHH.

22.  Yroau akiioHepiB - JOTOBOPHM MDK aKI[IOHEpaMH KOMIIaHii, IO
BU3HAYAIOTh IXHI MpaBa Ta 00OB'SI3KM 1100 KOMIIaHii, BKJIIIOYAIO4H paBa rojocy,

nepeaady aKiii Ta po3moIi AUBIACH/IIB.
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23.  VYroau npo yMOBHE 30epiraHHs - KOHTPAKTH, 32 SIKUMH TPETSI CTOPOHA
30epirae KOmTH abo 1HII aKTUBU JI0 3aBEPIICHHS yroAu ab0 HACTaHHSA IEBHOI
1oJili, 4acTO BUKOPHUCTOBYIOTHCSI B OINEpaLlisX 3 HEPYXOMICTIO Ta 3JIUTTAM 1
MOTJIMHAHHSM.

24.  VYroau mpo BpEryIIOBaHHS - JOTOBOPH, L0 BHUPILIIYIOTH CIIOPU MIXK
CTOPOHAaMH, YaCTO BUKOPUCTOBYIOTHCSA B CYAOBUX Ipoliecax abo apOiTpaxi, 110
BH3HAYAIOTh YMOBU BPETYIIOBAHHSI.

25.  VYroau mpo HEPO3TrOJOLICHHS - JOTOBOPU, B SIKUX OJIHA CTOPOHA
NOTOXKYETHCS HE PO3TOJIOLIYBAaTH KOH(DIIEHLINHY 1H(QOpMaLi0 TPETid CTOPOHI,
YacTO BHUKOPHCTOBYIOTHCS JJIi 3aXHUCTy KOMEPIINHOI TAaeMHHMII Ta 1HILIOL
KOH(iIeH1iHOT 1HhOopMaITii.

26. Tpynosi yrogu - JOTOBOPU MK poOOTOAABLEM 1 MPALIBHUKOM, IO
BM3HAUYAIOTh YMOBHU IIpalll, BKJIIOYAIOUM KOMIIEHCAIlll0, MUIBIM Ta IpaBa IpH
3BUIbHEHHI.

27.  VYroau 3 He3aNEKHUM HIAPSTHUKOM - KOHTPAKTH MK KOMIIAHIEIO Ta
OIAPAJIHUKOM, 10 BU3HAYAaIOTh YMOBU HAQJAHHSA MOCIYT MIAPSAHUKOM, 4YacTo
BUKOPUCTOBYIOTHCS JUIsl KOPOTKOCTPOKOBUX 200 MPOEKTHUX POOIT.

28. KoHcaiTWHroBi yroam - KOHTPAKTH MDK  KOMIIaHIEIO  Ta
KOHCYJIbTAHTOM, II0 BU3HAYalOTh YMOBHU HAJaHHS IMOCIYI KOHCYJIbTAHTA, YacTO
BUKOPUCTOBYIOTHCS JUIsl CHEI1ani30BaHO] 400 TEXHIYHO1 EKCIIEPTU3H.

29.  VYromu mpo HEKOHKYPEHIII0 - KOHTPAaKTH, B SIKUX MpaIliBHUK a0o
NIAPSIAHUK TIOTOJKYEThCSI HE KOHKYpYyBaTh 3 poOOTOAaBIEM ab0 KIIIEHTOM
OPOTSATOM TIEBHOTO TEpiOAy 4Yacy, 4YacTO BHUKOPHUCTOBYIOTBHCS HJISi 3aXUCTY
KOMEPIIITHOT TAEMHUIII Ta BITHOCHH 3 KJITIEHTaAMHU.

30. JlinensiiiHl yroam - IOrOBOPH, 3a SKMMH OJIHA CTOPOHA HAaJla€ 1HIIIN
CTOpPOHI MpPaBO BHUKOPHCTOBYBaTH a00 EKCIUIyaTyBaTH CBOIO I1HTENEKTyallbHY
BJIACHICTh, TaKy SIK MATEHTH, TOPTOBEJIbHI Mapku a0 aBTOPCHKI MpaBa.

31.  VYroau npo po3poOKy NpOrpaMHOro 3a0€3MEUYEHHs - KOHTPAKTH MIXK

KOMITaHI€I0 Ta PO3POOHUKOM MPOTPaMHOTO 3a0€3MEUCHHS, 1[0 BU3HAYAIOTh YMOBH
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pPO3pOOKM  TPOrpaMHOTO  3a0€3MEYEeHHS, YacTO BUKOPUCTOBYIOTHCS IS
KOPHUCTYBAIbKUX MPOTPaAaMHHUX 3aCTOCYHKIB.

32. YMOBHM BHUKOPHUCTAHHS BeO-cailTy - yroaw, IO PEryJOITh
BUKOPDHUCTaHHA BeO-CaiiTy, BU3HA4YalOTh YMOBHM BHKOPUCTAHHS, BKJIIOYAIOUU
BIJIMOBY BiJl BIJMOBIIAJIBHOCTI, OOMEKEHHS BIJINMOBIAAIBHOCTI Ta TpaBa
1HTEJIEKTYaJIbHOI BIACHOCTI.

33. TlomiTuka KOH(IAESHIIHHOCTI - 3asBH, 110 PO3KPUBAIOTh, SIK KOMIIaHIs
30Mpae, BUKOPUCTOBYE Ta 3axuillae OcoOucCTy iH(popmailito, 310paHy BiJl CBOiX
KJIIEHTIB 200 KOPUCTYBaYiB.

34.  VYroau npo piBeHb OOCITYrOBYBaHHS - KOHTPAKTH MK KOMIIAHIEIO Ta
MOCTa4YaJIbHUKOM TIOCIIYT, SIKI BHM3HAYalOTh PIBEHb OOCIYrOBYBaHHS, IO Mae€
HAJaBaTUCSA, BKJIIOYAIOYM Yac BIATyKy, d4ac Oe3BIAMOBHOI poOOTM Ta 1HII
MOKa3HUKU €(DEKTUBHOCTI.

35. T'eHepanpH1 yroau npo HaJaHHS MOCIYT - TOTOBOPU MK KOMIIAHIEIO
Ta TOCTAYaJIbHUKOM TIOCIYT, WIO BCTAHOBIIOIOTh YMOBU B3a€MOBITHOCHH,
BKJIFOYAIOYM TOHOPAPH, MIpaBa IHTEIEKTYyaIbHOI BJACHOCTI Ta TIpaBa Ha PO3IpBaHHS
JIOTOBODPY.

36. Yroau mpo ayTCOPCHHT - KOHTPAKTH MK KOMITAHIEID Ta CTOPOHHIM
MOCTa4YaIbHUKOM TOCTYT, $KI TepeAaroTh BIAMOBIAANBHICTh 3a MEBHI Oi3HEC-
¢bynkuii, taki sk [T-migTpumka abo yNpaBiiHHA NEPCOHATIOM, MOCTAYAIbHUKY
HOCITYT.

37. VYroad mnpo XOCTUHT - YroJW MDK KOMIIAHIEKD Ta XOCTUHTI-
poBaiiiepoM, 110 BU3HAYAIOTh YMOBHU PO3MILIEHHS BeO-caiiTy abo mporpamu,
BKJTFOYAIOYH rapaHTii 6e3mepediitHoi poOOTH Ta BUMOTH OE3IEKH.

38.  VYroau mpo XmapHi OOYMCIICHHS - KOHTPAKTH MK KOMITaHIEO Ta
MOCTAYaIbHUKOM XMApHUX TIOCIYT, IO BHW3HAYalOTh YMOBHU BUKOPHUCTaHHS
XMapHUX  OOYMCIIOBAJILHUX  PECypciB,  BKJIIOYaOud  Oe3leKky  JaHuX,

KOH(]1IEHIIIMHICTD Ta IIpaBa JOCTYIY.
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39. VYroaum 3 mocTavalbHUKaMH - JOTOBOPH MDK KOMIAHIEIO Ta
MOCTAYaJIbHUKOM, IO MOCTAa4al0Th TOBapU ab0 MOCIYTH, 110 BU3HAYAIOTh YMOBHU
MOCTa4YaHHsI, BKIIOYAIOYH I[iHHU, IOCTABKY Ta FapaHTii.

40. JloroBopu KymiBIi-TIPOAAXyY - JOTOBOPH MIXK TMOKYIIIIEM 1 TIPOJABIIEM
PO MpoJIaXk TOBapiB ad0 MOCHYT, 110 BU3HAYAIOTH I[IHY MOKYIKH, JaTy MOCTaBKH
Ta 1HIIN YMOBH yroau [245].

BBaxkxaemo, 110 cCIliJi OCHOBHI JIOTOBOPU OXapaKTepU3yBaTH, 30KpeMa,
HAIPUKJIAJ, JIOTOBIp aKpeIUTHUBY. AKPEIUTUB KIACU(DIKYETbCS SK IUIATIKHUN
IHCTPYMEHT, PETYJIIOBaHHS SIKOTO MICTUTBCSI B 3aKOHO/IABCTBI pALY KpaiH TaKUX K
Himeuunna, CILIA, Yexist, PymyHid Ta iHIIl. AKpEIUTUB PO3BUHYBCA 3 1OPYUYEHHS
Ha KymiBio. OKpiM TIaTLKHOI (QYHKINI, aKpEeJUTHUB MOXKE TaK0X BUKOHYBATH
kpenutHy ¢yHkiio. [lo cyrti, e cnemiaabHe AOPYYEHHsS, BUJIAHE OJHOMY alo
KUIbKOM OaHKaM, 3 HaKa3oM CIUIATUTH Mped'siBHUKY a0o 1HImK o0co0i, sKii
BUJIAETHCS aKPEIUTHUB, IPOIIOBY BapTICTh A0 CYMH, 3a3HAUEHOI B aKPEIUTHBI.

[IpuHuun akpenuTuBa Mojsrae B 3a0e3MedeHHl Oe3NneKu K i NpoAaBLs,
TakK 1 JIJIsl TIOKYIILIS, SIKa TIOJIATAE Y BIEBHEHOCT] y HAJICKHIN Ta CBOEYACHIN OTLIATI
IpUI0aHOTO TOBAPY MPOAABIIO T4 OJHOYACHO Y BIIEBHEHOCTI MOKYMIIS B TOMY, IO
BIH OTpUMA€E TOBAp, 3a SKUM BiH HAJCKHUM UYMHOM Ta BYACHO CIUIATUB, 1 IO
MOKYTEIb HE OTPUMAE IIHY TMOKYNKW 0e3 BUKOHAHHS JIOTOBIPHUX 3000B'S3aHb,
Y3TOJIKEHUX Y JOTOBOPI MPO BIAKPUTTS aKPEAUTHBA.

«HeWTpanbHUM» Y4YaCHUKOM JIOTOBIPHUX BIHOCHH Yy OLIBIIOCTI KpaiH
€Bponu Ta AMEpUKH, BCTAHOBJIEHUX AKPEIUTUBHOIO yrojorw, € 0aHk (abo iHma
oco0a, yNMOBHOB@)XEHA YKJIaJaTH TaKUi JOTOBIP), SIKUWA BUCTYMA€ CBOEPIIHUM
MOCEPETHUKOM, 110 3abe3redye iHI JOTOBIPHI BIJIHOCHHH, 3 SKHUMH IOB'S3aHa
akpeauTuBHa yroga. Haituacrime ne OyayTh omeparlii, NOB'i3aHl 3 JOTOBOpPaMHU
KyHiBIi-poiaxy a00 IHIIMMHU MOAIOHMMH JTOTOBOpaMH, Ha MIJCTaBl SIKUX Mae
BiIOYTHCS B3aEMHE BUKOHAHHS IPUHIUTIAIIOM Ta 6enediriapom [185].

JloroBip IpO CTATHEHHS KOIITIB, SIK 1 aKPEAUTUB, € OJHHUM 13 MOIMYISIPHUX
JIOTOBOPIB, 110 BUKOPUCTOBYIOTHCSI B JOTOBIPHUX BIJHOCHHAX Ta PETYIOIOTHCS Y

Oarathoi KpaiHax cBITy. [HKacallisi 3a CBOEI IMPHUPOJIOI0 € JIOBIOCTPOKOBOIO, a il
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nepeBarn BUKOPHUCTOBYIOTHCSI MEPEBAXKHO MPH MOBTOPHUX IIIaTeXkax JeOITOpiB
npuHIunary. OCHOBHUHN MO, SKUH TaKOXX BKJIIOYEHO JO JTiJOBOI MPAKTUKU JJIS
IIbOT'0 1HCTUTYTY, MOJISATAE B O Ha:

(a)  OesmepenIkOAHE CTATHEHHS OOPTiB (BEKCENi, YEKH TOIIO), Ta

(b)  moxymeHTaIbHI 301pKHU.

JloroBip mpo OaHKIBCHKUM JICTIO3UT pPeYl € CBOEPIAHUM HACTYITHHUKOM
JIOTOBOPY MPO JEMO3UT LIHHMUX TamnepiB ado 1HMUX IIHHOCTEH. ICHYIOTH pi3HI
JYMKH 3 1bOTO MUTaHHA, 13 MO€EI TOYKU 30Dy, JOPEUHIIIE CXUISATUCS J0 TYMKH,
0 JOroBIp OaHKIBCBKOIO JEMNO3UTY pedeil MOTpIOHO BIAPIZHATU BIJ OPEHAU
ceiihoBrx CKpUHBOK. OCHOBHUMH MPUIMHAMU CXUJISTHHS JI0 ITi€T TyMKH ST BBAJKAFO
T€, 1110, OPCHIYIOUH Cei(DOBY CKPUHBKY, OAHK HE MOKE PO3TIISJIATH IO JIsUTHHICTD
SK YIPAaBIIHHSI pedyaMu, 10 TaM 30epiratoTecs. Y TaKOMY BUIAAKy OaHK HaBITh HE
3Ha€, SIKI pedl KIIEHT KJIaJe Y CBOIO CKPUHBKY (IIPU 1bOMY BCTAHOBIIIOIOYM JIJIS
HBOTO OOMEXEHHS), 1 Moro oOOB'A30K MOJSATa€ BUKIIOYHO Y HaJlaHHI cerdoBoi
CKpUHBKH Ta ii 3a0e3nedeHH1 6e3nexku [199].

JIOTOBIp TMOTOYHOTO pPaxXyHKy, WMOBIPHO, € HAWMOIIUPEHIITUM THIIOM
0aHKIBCBKOTO JIOTOBOPY VY BCIX KpaiHax. MokHa cKaszaTH, 10 Ha ChOTOIHI
nepeBakHa OLIBIIICTh 0C10, SKI MalOTh IPaBO3JATHICTh, BXKE CTUKAIUCA 3 ITUM
turioMm Joropopy. llomo ropuamdHux ocid, aeski MoAaTKOBI Ta OyXTalTepChKi
HOpPMHU MpsIMO TependayaroTh, MO HOPUAUYHI OCOOM MATUMYTh TEBHUN THUI
paxyHKy. Y OaHKIBCHKil MpaKTULl ICHy€ KUIbKa THIIB MOTOYHUX PAXyHKIB, SKI
BIJIPI3HSIOTBCS, HANpPUKIIAJ, CTaTyCOM KIli€HTa (0COOMCTHUH abo0 paxyHOK s
Gb13uyHUX 0C10, K1 HE € MIANPUEMIISIMU, Ta O13HEC-PaxXyHKU JIs MIATPUEMIIIB) a00
METOI0, NJisi SIKOi TaKi paXyHKH BEIyThCSl (HAMPUKIAN, KPEAUTHUA PaxyHOK).
OKpIM MOTOYHOTO PaxyHKy, OAaHKH MPOMOHYIOThH PI3HI1 1HIII OAHKIBCbKI MPOAYKTH,
MOB'A3aHI 3 MOTOYHUM PAaXyHKOM. TOoMy MOKHa OIIIHUTH, IO II¢ HaWOUIbIIA 3a
KUTBKICTIO TpyIia OaHKIBCHKHX OIeparliil.

He wmenm BaxiuBuUM € Te, 1m0 0€3 ICHYBaHHS IOTOYHUX PaxXyHKIB

0€3roTIBKOBI IUIATIXHI CUCTEMHU HE Oynu O TaKUMHU JOCTYHNHHUMH IS HIMPOKOTO



42

3arany. [IpaBoBe peryntoBaHHs TUIATIXHUX CHCTEM € MPABOBOIO Taly33i0, TyXkKe
TICHO TIOB'SI3aHOIO0 3 TIPABOBUM PETYJIOBAaHHSM JOTOBOPIB TOTOYHUX PaXYHKIB.

JIOTOBIp TOTOYHOTO PAaXyHKy XapaKTePU3YEThCS KOHCEHCYaJIbHICTIO,
OCKITbKA BIH YKJIaIa€ThCA 3a B3a€EMHOIO 3TOJOK0 CTOPiH, HOMIHATHUBHICTIO,
OCKUJIbKH HOT0 (PYHKIIISI TTOJISITA€ B PEeTy/IlOBaHHI MaliOYTHIX BIAHOCHMH MK OaHKOM
Ta BJIACHUKOM I[IOTOYHOTO PAaXyHKY; 3a3BUYail OOTSKIMBICTIO, OCKUIBKH BIH
HaKJIa/1a€ eKOHOMIUHI 3000B's13aHHSI HA CTOPOHU; Ta OE3MEPEPBHICTIO BUKOHAHHS,
OCKUIbKM JIO3BOJIAE 3J1HMCHIOBAaTH Oaratopa3oBi /il MI0JI0 3apaxyBaHHS Ta
CIIMCAHHS KOIITIB HeoOOMeKeHui yac [55].

JlisNIbHICTE, SKYy o0co0a 3AIMCHIOE 31 CBOIM PO3PaxXyHKOBUM PaxyHKOM,
3axuieHa OaHKIBCbKOIO TAa€EMHHUIICIO, fKa BUMarae Big OaHKy 30epiraTtu
KOH(D1IeHIIMHICTh (PiHAaHCOBOT 1H(OpMAIIil KITIE€HTA.

B psmi kpan, TepmiH «oBepapadT» TaKOXK BHUKOPUCTOBYETHCS IS
noTOYyHOro paxyHky. [loxomxeHHss TepMiHa oBepapadT ITajgilicbkke — conto
corrento (conto — paxyHOK), OJHaK OaHKIBCbKa MpaKTUKa YacTO PO3yMi€ IiJ
MOTOYHUM PAaXyHKOM JIMIIE KPEIUTHUH PAaXyHOK, 3 SKOTO IJIATEXl MOXKYTh
3M1MCHIOBATUCS JIMIIE IO CYMH 3aJIMIIKY Ha paxyHKy [237].

JIOTOBIp  NEMO3UTHOTO paxyHKy Tojsrae y 30UIBIIEHHI BapTOCTI
3a2011a/PKeHb 200 KOMITIB KJIIEHTAa MUIIXOM iX 3ajUIIeHHS 0aHKy Ha MEeBHUN a0o
HEBU3HAUCHHH MEp1oj 4acy 3 METOIO iX 301JIbIICHHS y BUTJIS BIICOTKIB. 3aBIsSKU
IbOMY TPOJYKTY, TaK 3BaHUM CTPOKOBHM JETO3UTaM, OaHK OTpUMY€E OOOpPOTHI
aKTHUBH, SIKI BIH MOX€ BHKOPHMCTOBYBAaTHU [JIsl 1HIIMX OAHKIBCBKUX oOmepariil.
JloroBip JIEMO3UTHOTO paxyHKy 3a3BU4Yail mependavyae BUTIAHIINI  YMOBH
HapaxyBaHHS BIJICOTKIB JJIsi KJII€HTa, HIDK JIOTOBIp TMOTOYHOrO paxyHKy. Ha
BI/IMIHY BIJl TOTOYHOTO PaxyHKy, JAEMO3UTHUN paxyHOK HE BHKOHYBATHME
mwiaThbkHy (GyHKI0. B KpaiHax aHTIIOCAaKCOHCHKO TPABOBOI CIM’1 aHWN BHI
JIOTOBOPY HE BUIUISETHCS, a € YACTUHOIO JIOTOBOPY IMOTOYHOTO PaxXyHKY.

Uekn MaroTh pi3HI IPaBOBI CTaTYCHU B PI3HUX KpaHax, Takl K 3aci0 oruiaTu
3000B's13aHb, K IOTOBIPHI BITHOCHHH MIX KJIIEHTOM 1 0aHKOM, a TaKOX 5K IIIHHUI

narip.
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Yek — e O0e3yMOBHMI IUIATIXKHUN Haka3, BUMMCAHWNA Ha OaHK 1 MiJJIsTac
CIUTaTi 32 BUMOTOI0. 3 TOYKH 30py MOTO MPABOBO1 IPUPOIH, BiH €:

. YUCTHH 1 MPOCTUI MaHAAT: MaH/AT Ha CIJIaTy MEBHOI CyMHU.

. TeCis KpeIUTY: BEKCeNIeaaBellb 3MIMCHIOE TIECII0 CyM, IO 3HAXOIATHCS
y MOro po3nopsiI>KEeHHI.

. JIOTOBIP Ha KOPHCTh TpETiX oci0: 3000B'si3aHHS, B3sATe Ha cebe
TJIATHUKOM TIepe]] BEKCEJIeIaBIeM BUKOHATH HOTO JOpydYeHHs, Oyio 6 mpeaMeTom
JIOTOBOPY Ha KOPUCTh HEBU3HAUYECHOI ocoou [187].

Buxoasum 3 BHIe3a3HAYCHUX XapaKTEPUCTHK, MOXKHA CTBEP/KYBATH, IO
MpaBoOBa MPHUPOJAa YeKa MOJIArae y AeJeryBaHHI €MITEHTOM OaHKy IUIaTeXy IS
BPETYJIIOBaHHS TPOIIOBOTO 3000B'sI3aHHS TIEpE]l TPETHOI 0C000I0, 10 MOPOIKYE
3a0€3IeUeHHsI KOIITIB MK TUIATHUKOM Ta OaHKOM.

3 MOWUPEHHSM TEXHOJIOTIM BUKOPUCTaHHS 4YeKiB OyJ0 3aMIHEHO
CJICKTPOHHUMHU TepeKa3aMu SK 3aco00M OIUIaTH, IO BUKIIOYAE€ BUKOPHUCTAHHS
TOTIBKHM Ta HATOMICTb MOKJIQIA€THCSI HA KOMI'TOTEPHI CUMBOJIH.

EnexrponHuii mepekas KOIITIB — IIe CIOCIO Iepekasy Ipolieid 3 OJHOIO
0aHKIBCHKOTO paxXyHKY Ha 1HIIUN 0€3 HeoOX1THOCTI (PI3UUHOTO TMepeKasy rpoliei.
Bin 6a3yeThcst Ha mOpy4yeHH1 KiIi€HTa (BJIaCHUKA paxyHKY) OAHKY CIUTATHTH MEBHY
CyMy Tpolel TpeTiii cTopoHl. BiH sBisie co0010 e(EeKTUBHHM, THYYKHH Ta
Oe3MeYHuil TUIATHKHUNA MEXaH13M J1J11 BUKOHAHHS TPOILLIOBOTO 3000B's13aHHS.

Kowmicis  mikHapogHoro mpaBa  Opranizamii  OO'egHanmx — Harmiid
(FOHCITPAJI) Bu3Havyae KpeAUTHUI MepeKa3 K BIAHOCUHU, IO IPYHTYIOThCS Ha
IJIATDKHOMY JOPYYEHHI Kii€HTa OaHKy, 3rigHO 3 TUNOBUM 3aKOHOM IpO
MDKHAPO/IHI KPEIUTHI TTepeKasu:

(a) «KpenutoBuii mepekas» oO3HAYa€ CEpil0 TpaH3aKIlii, MOYHHAKYHU 3
IJIATDKHOTO JIOPYYCHHsI 1HIIIaTopa, 3AIMCHEHMX 3 METOI0 HaJaHHS KOIITIB
oenedimiapy. lleit Tepmin BkiIrO4ae OyIb-SKe TIUIATDKHE IOPYYCHHS, BUIAHE
OaHkoM iHiIiaropa abo Oyab-SKHUM OaHKOM-IIOCEPETHUKOM, MpPU3HAYEHE IS

BUKOHAHHS TUIATIXHOTO JOpY4YEeHHS iHimiaropa. [lnatikue mnopydeHHs, BUIaHE 3
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METOIO 3/1MCHEHHSI OIJIaTH 3a UM JOPYUYEHHSIM, BBAXKAETHCS YaCTUHOIO OKPEMOTO
KPEAUTHOTO nepekasy» [223].

JIoroBIp TPOIIOBOI MO3UKH € 111 OJHIEI0 TOMIUPEHOI0 JOTOBIPHOIO YIOI0K0 B
OaHKIBCHKIM MpakTHUIIl Yy BCIX KpaiHax CBITYy. BiH € 4YacTMHOIO MisTTBHOCTI 3
(1HaHCOBOTO MOCEPEAHMIITBA, & TAKOX IMOCIYTOl0 JUIsl KIIIE€HTa, KU MOTpelye
pecypcis.

JIoroBip TpoIIOBOI MO3MKKM — II€ JOTOBIp, 32 AKHUM OaHK MOTOJKYETHCS
HaJIaTH KIIEHTY MEBHY CyMy Tpolieii abo B3sTH Ha ce0e 3000B's13aHHS, 11100 KIIIEHT
MIT BUKOPHUCTOBYBATH HaJaHU KpenuT y OyIb-iKHil Yac, KOJM BiH 3abaxae, y
cnocid Ta Ha YMOBAaX, BCTAHOBJIEHUX OaHKOM. KIlieHT 3000B'SI3y€ThCS MOBEPHYTH
0aHKy HaJlaH1 HIOMY CyMHU Ha paHillle BCTAHOBJICHUX YMOBaX.

B KpaHax KOHTHMHEHTAJbHOI NPAaBOBOi CIM’I YacTO BUKOPUCTOBYETHCA
KpeJuTHA JIHIsS, 10 € BUJOM IO3UKH, 32 SIKUM OaHK MOTOKYEThCS HaJaBaTH
KJIIEHTY TIO3WKHM Ha TIEBHY MaKCHUMaJbHY CyMYy IPOTITOM MEBHOTO MEPIOTy 4Yacy.
VHIKanpHOIO OCOOJIMBICTIO € T€, IO IUIaTeXl, 10 CTOCYIOThCS OCHOBHOIO
KariTally, TeHepyIOTh HOBE IMOCTAa4aHHS KOMITIB, SKi OyAyTh HETaHO JOCTYIIHI,
KOJIM KJIIEHTY BOHM 3HAJI0O0JAThCA. TakKuM YWHOM, 1€ HEBEJIMKI TMO3UKH, IO
HAJIAal0ThCA B pi3HUM yac [54].

Tpact — me Tex OaHKIBCBKUUM JOTOBIp, 3a SIKUM OJHAa CTOpPOHA Mae
MOBHOBAKEHHS 3IMCHIOBATH [1i II0J0 IIEBHUX AaKTHUBIB I JOCSATHEHHS
MOTIEPETHBO Y3TOKEHUX HUIEH JIJISl 1HIIOT CTOPOHU. Y TPACTi 3aCHOBHHK IEPEIAE
JOBIpEeHI 0c001 MOBHOBAKEHHS PO3IMOPSIKATUCA aKTHBaMU ab0 MpaBaMu, IO
3000B's13y€  JOBIpEHY 0CO0y BHUKOPHCTOBYBAaTHM 1X HaJEKHUM YHUHOM JIJIs
JOCATHEHHS 111JIeH, Y3TOKEHUX B YCTAHOBYOMY aKTI.

DaKTOPUHTOBUI JOTOBIP — II€ CydacHa yrojia, sika moenye (piHaHCyBaHHS 3
HaJlaHHSAM mociayr. Bin mepenbavae HamanHs (i3udHii a00 OpUAMYHIA 0C001
HU3KM TIOCHYyT 3 (IHAHCOBOTO, QJAMIHICTPAaTHBHOTO Ta OyXrajaTepchbKOro
ynpaBiiHHS i1 kpenuTHuUM mnopTdeneMm. Bin takox mnepenbadae QiHaHCyBaHHS
HUIXOM KYMHIBJIl KPEAUTHOrO MOPTQens 3a 3a3Jalerib y3roJKeHorw IiHow. e

MOCTIHA TpaH3aKIlisg, B sKid OaHK 3000B'S3yeTbCA NpUAOATH BC1 KPEIUTH,
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3reHepPOBaH1 KJIIEHTOM MPOTATOM TIEBHOTO MEPIOy, 3aJIUINAI0YU 3a COO00 MPaBO
BUOMpATH Ta BIAXWIATA HAWPU3UKOBAHIIII 3 HUX, THM CaMUM 3BUIbHAIOUN KITI€HTA
B1J1 BIIMIOBIIAJILHOCTI 3a CTATHEHHA Oopry [218].

JIoroBip yKJIaJa€eThCcsl MK OAHKOM Ta (pi3UYHOI0 200 IOPUAMYHOIO 0c00010,
sKa 3aMOBII€ TOCIYTy, ajie B HbOMY O€pyTh ydacTb TpPETI CTOPOHH, SKI €
OOp)KHUKaMHU KiIi€eHTa 0aHKy, 3 SKUX OaHK CTATYBaTUME KPEIUTH, CIJIaueHl HUMH
JIOCTPOKOBO. Y 1IbOMY MpOIIECi OEpyTh y4acTh TPH CTOPOHU: (aKTOp, TOOTO OaHK,
0 HajJae Mociayru (pakTOpuHry; (pakTOpoBaHa CTOPOHA, TOOTO KOMIIaHIs, SKa
nepejae KpeauTu OaHKy; 1, HApPEUITI, y pasl mepenadl npas, HECIHHUN OOpPIKHUK,
TOOTO OOPKHUK (haKTOPOBAHOI CTOPOHHU, SIKMI MOBHHEH IMOTACUTH OOpr mepen
dbakTopom.

®ophelTHHT — 11e OAHKIBCHKUN KOHTPAKT, [0 IMIMPOKO BUKOPHUCTOBYETHCS
B MDKHApPOJHIN TOPTiBII, 32 SKUM E€KCIOPTEp YKIAJA€ yroAy KyHiBIi-TIPOJAXKY 3
IMIIOPTEPOM, a IMIOPTEpP TMOTOMKYETHCSA CIUIATUTH TIEBHY CyMY TIpOIIEH,
BU3HAuUCHy Ha #oro kopucth. Il[o06 oTpumaTtu JIKBITHICTH, HEOOXIIHY s
MIPOJIOBKEHHST CBOET AISUTBHOCTI, €KCHOpTEp mepenae OaHKy I[IHHI TanepH, Io
3a0€3MeuyloTh CyMy, SIKy IMIopTep oMy 3abopryBaB. [loTiM OaHK mepeBOIUTH
rpoii 10 6aHKy, a TOTIM CTATYE iX 3 immoptepa [152].

[le#i KOHTpPAKT JO3BOJISIE EKCIIOPTEPY OTPUMATH aBAHCOM IOBHY BapTICTh
€KCIIOPTOBAaHMX HUM TOBapiB, L0 3a0e3leuye JIKBIAHICTh IS MPOAOBKEHHS
JUSTTEHOCTI, TMICII BUPaXyBaHHS MPOIIEHTHOI CTABKH, SIKA € I[IHOIO, IO CTATYETHCS
O0aHKOM 3a 3a3HaueHy MOCIyTy. Y CBOIO Yepry, BiH Mepenae KpeAWUTHUW PU3UK
0aHKy, OCKUIbKU Y pa3l HeBUKOHAHHS 3000B'sA3aHb IMIIOPTEPOM BiH MTOBUHEH B3SITH
Ha ce0e 30UTKH.

Inoreka — 1e AOTOBIp, 32 SKMM OaHK HAJa€ MEBHY CyMYy IpoILIel KIIEHTY,
KU 3000B'SI3y€THCS IOBEPHYTH ii MIPOTATOM MEBHOTO TMEPi0Ty, BUKOPUCTOBYIOUN
HEPYXOMICTh SIK 3acTaBy. B Oarathox KpaiHax, 30kpema Kpainax [liBHi4HO Ta

[liBneHHO AMepHKH 1MOTeKa BUKOPUCTOBYETHCS SK MIiABUI JIOTOBOPY MO3UKH

(kpenury).
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OCHOBOO IOPUIUYHOT YTOJIU € AOTOBIp, 10 MaTepiai3ye 1MOTeKY, sIKa M
HiANUCAaHHA CTa€ OOOPOTHUM ILIIHHUM manepoM Ha (oHIOBIH Oipxki. DiHAHCOBI
YCTaHOBM 3a3BMYail BUKOPUCTOBYIOTH II€M MEXaH13M, IKMM TTOXOAUTh 3 PUMCHKOTO
npaBa, 1 TOMY BiH BBaXA€ThCS OaHKIBCHKUM JIOTOBOPOM.

JloroBip (hiHAHCOBOTO JII3UHTY IIUPOKO PO3MOBCIOKEHUH B pKaHax A3ii i €
CEpEeIHbOCTPOKOBOIO 200  JIOBFOCTPOKOBOIO  KPEIUTHOIO  OIEpalli€ro, —sKa
BUKOPUCTOBYEThCS, Koiau (izuuHa abo rmopuauyHa ocoba Oaxkae mpumdatu,
OHOBHUTH a00 MOJIEPHI3YBAaTH CBOI aKTUBHU I MIJBUIIEHHS PIBHS BUPOOHUIITBA,
IpOT€ BOHA HE MAa€ MOXJIMBOCTI NPHUAOATH 11 AKTUBU OE3MOCEPENIHbO, TOMY
3BepTa€ThbCs 10 (PIHAHCOBOI YCTAHOBHM [UJIsl 1X MNpUI0AHHSA Ta Nepenadl y
KOPHUCTYBaHHSI 4epe3 JII3UHI Ha NEBHUM MEpioj, NPOTArOM SKOrO BOHA CILIAuye
NEBHY IUIATYy 3 OMNIIE€I0, IO MICN 3aKIHYEHHS TE€pPMIHY Jii JTOTOBOPY LI aKTHBHU
nepeiayTh Ha 1i iM's [41].

@DiHaHCOBUH JI3UHT — 1€ KPEIUTHHM JOTOBIp, SKHH € aBTOHOMHHUM,
CKJIQJIHUM, JBOCTOPOHHIM, O€3MEepEepBHO BUKOHYETHCS, KOHCEHCYaJIbHUM,
OOTsDKIMBUM, He(DOPMAIIBHUM Ta 3aCHOBAaHUM Ha MIPUEIHAHHI. 3 IOPUANIHOI TOUKU
30Dy, JII3UHT MOEAHYE B COO1 IOTOBIP JI3UHTY, SIKHM ABJIsIE COOOI0 OPEH]Ty aKTUBY
Ha TEBHUN MepioJ Ta B OOMIH Ha BU3HA4YEHY IIiHY, T4, BPEIITI-PEIIT, TOTOBIP
KYIIBII-TIPOJIAXKY.

Openpa ceiidiB (1IHHUX OOKCIB) HAJAETHCS KPEIUTHUMHU YCTAHOBAMHU 1 € 110
CyTI HEUTpPaJIbHOIO OIEpaIli€lo, OCKUIbKH ii METOI € 3a0e3MEeUCHHS 3aXUCTY
HEBEJIMKUX PYXOMHUX peyeil HEBEJIUMKUX PO3MIPIB, 110 MAIOTh BEJIUKY €KOHOMIUHY
IIHHICTh. BaxkiiBo, 1110, HE3BaKatoun Ha OAHKIBCHKUHN XapakTep orepailii, opeHa
IHHUX OOKCIB HE € TUIIOBUM JIOTOBOPOM, OCKIJIbKU CYTTEBE 3000B'I3aHHS HE Ma€
(Gh1HAaHCOBOTO XapakTepy.

3a BuHsATKOM I[luBUTEHOTO KOAEKCy ITamii, opeHAa MIHHUX KOPOOOK HE
PEryJIlO€TbCsl OCHOBHHMHU €BPONEHCHKMMHU TMPAaBOBUMHU CHUCTeMaMH. MokHa
CKa3aTH, 110 BIACYTHICTh IOPUJAMYHUX BU3HAYEHb ILIJIKOM MOXE XapaKTepu3yBaTH

neit 6esimenHuii porosip. Cam LuBinbHuil kogekc Itamii yHuKae BHU3HAUEHHS
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MOHSATTS JOTOBOPY, 0OMexyrouuch cT. 1839, ne nepenbaueHo 3000B’s3aHHS OaHKY
[90].

VY BY3bKOMY CEHCI1, JaHU JIOTOBIp mepeadadae, 1o i yac Horo BUKOHaAHHS
KpeAWTHA yCTaHOBA a00 1HIIA OpraHi3allisi, 10 HaJa€e Takl MOCIYyTH BIAMOBITHO 10
3aKOHY, Jajll — IMOCTa4aJIbHUK, 3000B’S3Y€ThCA Mepe]] KIIEHTOM 3a0e3MeUnuTH
HaJie)KHEe Ta Oe3rnevHe MPUMIIICHHS, a TaKOX IUTICHICTh OoKcy. IIpaBoBa mpupoa
JIOTOBOPY OyJjia MpeIMeTOM KUTbKOX JAMCKYCiH y HOBITHIH 3aX1THIM TOKTPHUHI.

Y cywyacHux ymoBax OaHKIBCBbKI JIOTOBOPH CTaHOBISITH CKJIAAHUN 1
pPO3Taly>)KEHUII MPaBOBUM I1HCTUTYT, IO OXOIUIIOE SK TpagulliHI (PiHAHCOBI
ITHCTPYMEHTH (KpEIUTH, AEMO3UTH, PAXyHKH), TaK 1 YUCJIEHHI CIeliali30BaHi
yroau, SIKi BUHUKAIOTh Y BIAMOBIAb Ha MOTpeOM PHUHKY, 30KpeMa (HaKTOPHHT,
bopdeirTuHr, PiHAHCOBHIA JII3UHT, TPACTOBI Ta aKPEAUTUBHI onepaiii. BiacyTHICTH
€IMHOI 3aKOHOAAaBYOi JAediHilii Ta CHUCTEMHOro MIAXOAY [0 Kiacudikaiii
OaHKIBCHKUX JOTOBOPIB, 3 OTHOTO OOKY, J03BOJIA€ 30€piraTu THYYKICTh IIPABOBOTO
pETYIIOBaHHS, aje 3 IHIIOT0O — CTBOPIOE TPYAHOIII B TMPaBO3acTOCYBaHHI Ta
MOPOKY€E YHCIICHHI IOKTPUHAIBHI CynepedHocTi. BoHOYaC XapakTepHOIO PUCOI0
OAaHKIBCHKUX JIOTOBOPIB € HAasIBHICTh BUCOKUX (POpMajbHUX BUMOT, MIABUIIEHUX
CTaHAapTiB 1HGOPMYBAaHHS KII€HTA Ta OCOOMMBAa poJib OaHKIB SIK CHUJIBHINIOT
CTOPOHHU Y JOTOBIPHUX BIJIHOCHHAX.

BpaxoByroun BuUKIageHe, BITUYM3HSIHE 3aKOHOJABCTBO IMOTpeOye K
TEOPETUYHOTO OCMHCIICHHS, TaK 1 TPAKTUYHOTO OHOBJICHHS B YacCTHUHI
peryyiroBaHHs OaHKIBCHKUX JIOTOBOpIB. JIOIIJIBHUM € CTBOPEHHSI €JIUHOI
JOKTPUHAJIBHOI KOHIEMIIT OaHKIBCHKUX JIOTOBOPIB 13 BU3HAYEHHSAM iX IPaBOBOI
MPUPOIN, O3HAK Ta MEX JOTOBIpHOI cBoOOAM y 1Kt cdepi. HeoOximHO Takox
3aKOHOJABUO 3aKpIMUTH THUMHOBI (OPMH OCHOBHHMX OaHKIBCBKHX JIOTOBODIB,
PO3IIMPUTH TIEPENTIK HOPMATUBHO BU3HAUCHUX OAHKIBCHKUX IMOCIYT 1 BIPOBAIUTH
YITKI CTAaHAAPTHU 3aXUCTy TpPaB CIOXHUBAYIB (PpiHAHCOBUX MOCHYT. Takuid mijaxin
JIO3BOJIUTh MIABUIIUTU MPO30PICTh OAHKIBCHKOI ISUIBHOCTI, 3MIIIHUTH IPABOBY

BU3HAUYEHICTH 1 IOBIPY MK OaHKaMU Ta 1X KIIEHTaMH.
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PO3/1J1 2. BAHKIBCBKI JOI'OBOPHU B IUBIJIBHOMY
3AKOHOJABCTBI KPAIH KOHTUHEHTAJIBHOI ITIPABOBOI CIM’{
2.1. CyTHicTh 0aHKIBCHKHX JOT0OBOPIB 32 3aKOHOJIABCTBOM TA NPABOBOIO
NOKTPUHOIO ITaniiicbkoi Pecny0niku

B Iramiicekii PecmyOmimi OGaHK 31HCHIOE Ba)XJIMBY IOCEPEIHUIIBKY
JISUTBHICTh B €KOHOMIYHIN CHCTEM1 B 00ITY TpoIleH, sika BiAOyBaeThCs uepe3 JBi
pi3Hi, aje MoB'sA3aHi omneparliiiai ¢popmu: 30ip 3a0IIaKEHB, IO HATXOIATH 3 MacH
JICTIO3UTIB, Ta HAJlaHHS KPEIUTIB, NPU3HAYEHUX YISl MIJMPUEMCTB, YCTaHOB,
KOMIIaHii ad0 MpUBAaTHHUX OC10, 3 ypaXyBaHHIM IUIEH 3aXHUCTY 3a01a/KEHb [46].

Takum 4rHOM, OaHK OTPUMYE TPOILIOBI PE3EPBH BIJ THUX, XTO Ma€ KamiTal,
mo0 3pobutu iX AOCTYNHUMHU JUIsl THUX, XTO ToTpedye (iHaHCYBaHHS Ta
JKBIJHOCTI. 3TriTHO 3 ABTOPUTETHUMH JKEpEIaMu, MOCEPEAHUIITBO HEMPSIMOIO
KPEUTY BIIPI3HAETHCS BiJl MPSMOTO KPEAUTY MapajebHICTIO i Ta BIIHOCUH, Ha
BIJIMIHY BiJl €MHOI Jii, TUMOBOI JIJIi MPOCTOTO (DIHAHCOBOTO MOCEPEAHUIITBA: 3
OJTHOTO OOKY € KamTaJICT 1 HOCEPEAHUK, IKUN € HOro OOP>KHUKOM, 3 IHIIOTO OOKY
- TIOCepEIHUK, SIKWW, 3MaTHUM 3a0€3MeUYUTH EKOHOMIYHI PECypCH, CTa€
KpPEIUTOPOM TMianmpuemis abo ocolu, sika moTpedye TEeBHOI EKOHOMIYHOT
noctymHocTi [120].

[TonepenHe 3aKOHOJABCTBO, MOYMHAIOUM 3 3aKoHy mpo Oanku 1938 poky,
HaJaBajgo UUM (QYHKLISIM XapakTep CYCHUIBHOTO IHTEpeCy, SAKUM, OJHAK, 3HUK Y
YUHHOMY 3BEICEHHOMY 3aKOHI MpO OaHKIBCHKY MISUIBHICTH Ta KpenuT abo TUB y
1993 poui, 31 3MiHamu, BHeceHUMHU y 2015 poii, B sikoMy OaHK SIK KOMMaHis
BUKOHY€E CBOi (yHKIIT dYepe3 opraHizaliiiHO-paBoBI (QOPMHU aKI[IOHEPHOTO
TOBAapHUCTBa a00 KOOIIEPATHUBHOTO TOBAPHUCTBA 3 OOMEKEHOIO BiIIOBIIAIBHICTIO,
110 JIi€ B PEKUMI BUIbHOI KOHKYpeHIii [235].

Jo 1942 poky itamiiicbkka OaHKIBCbKa cCHCTEMa BCTaHOBIIIOBAJa CBOIO
JIOTOBIPHY CHJTy IIJISIXOM TIEPETBOPEHHS Ha 00'€KTHUBHE MpaBo y (opmi 3BHUYAIB
JIOTOBIPHUX TPAKTHK, sIKi (hakTUyHO He Oynu y3rojkeHi. [licmsa 1942 poky BoHa
3aKpinuja I Biaxy 3aBISKH clIaOKoCTi 3akoHOAaBus 1942 poky, skoMmy He

BAAJIOCA BPETYIIOBATHU OaHKIBCHKI IMMTAaHHS 32 JOITIOMOTI'OIO 000B'SI3KOBUX HOPM, SK
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ne Oyno 3po0seHO HATOMICTh Yy TMHUTAaHHSAX CTPaXxoOBUX JA0OroBopiB. Lls
HiAMOPSAKOBAHICTh OyJia OCHOBHOIO MPHYMHOIO M'ATIACCSITH POKIB KOHTPAKTHHUX
nyucOajaHCIB  Ha  TOBHY  KOPHCTh  OaHKy, HE3AaTHOTO  MOMIPKOBaHO
BUKOPHCTOBYBATH CBOi KOHTPAKTHI MOBHOBakKeHHS [81].

[IpaBuna  mpo30pocCTi  O3HAMEHYBaJM  KIHEIb  JIOBFOTO  MEpiofy
peryisiTopHOro apTonoely OaHky. Yepe3 000OB'SI30K cCKjIaiaTd JOTOBOPH Y
NUCHMOBIH (opmi, HaBITH OiNblIe, HIXK Yepe3 3a00pOHy MOCWIATUCS Ha 3BHYAi,
3aKOHOJIaBEIlb PO3PHUBAE T€ 3aMKHEHE KOJIO, AK€ JI03BOJSIIO TOCHIJIATHCA Ha
ICHYBaHHSI HEMHMCAHMX MpaBWI, C()OPMOBAHUX NUIAXOM IOCTIIHOrO, ajue He
CIIOHTAaHHOTO, TIOBTOPEHHSI MMOBENIHKHU. [[eHTpaIbHIM CTOBIIOM I1i€i HOBOT CUCTEMU
B3a€EMOBIJJHOCUH € TIPO30PICTh JOTOBIPHUX BIJIHOCHH, SIKA CHHUPAETbCA Ha
HaB'sI3yBaHHA OaHKy 1H(OpMaIliiHOI criBIparlll.

bankiBchbka MiSNBHICTE OTpUMY€E 103BUIT Bin banka Itamii, skuit 3a1HcHIOE
HarJIsA70Bl 3aBAaHHSA 3a OaHKIBCBKMMH Ta HEOAHKIBCHKUMH ITOCEpPEIHUKAMHU, 1
nounHatroun 3 yucronaga 2014 poky coiuibHO 3 €BpONEUCHKUM LIEHTPATbHUM
OaHKOM 3/1MCHIOIOTH HATJISIOBI 3aBJaHHS Ta MTOBHOBAKECHHSI.

Cepen iHIIUX opraHiB KOHTpoJtO 3a komieTeHIie € CICR (MixBinoMmuuit
KOMITET 3 MUTaHb KPEIUTYBaHHA Ta 3aomaxens), ISVAP (Iuctutyr Harnsay 3a
CTpaxyBaHHSM TpUBAaTHUX Ta KoiektuBHuUX 1HTepeciB), UIF (Ilimpo3min
¢d1nancoBoi 1H(opmarii) Ta, Hapewti, CONSOB (HarionaibHa KoMicisl 3 MUTaHb
KoMmaHii Ta GpoHI0BOoI Oipxi) [99].

3arasibHa JISUTBHICTH OaHKIB, 1 30KpeMa 301p 3a0IIa/PKeHb Bl HACEJICHHS Ta
HaJIaHHSI KPEAUTIB, MalOTh OCOOJIMBE €KOHOMIYHE Ta ColliajbHe 3HAUYCHHS (CTaTT
47 Konctutymii Itamii). I Tomy BOHa BXe HaBHO € TPEIMETOM TTHOOKOI
JUCHUIUTIHY ITyOIIYHOTO MpaBa, MOYaTKOBE SAPO sIKOi csirae 1936 poky, 3a3Haio 3
CEpEIMHU BICIMIECCATHUX POKIB TTTUOOKUX 3MiH B pe3yjIbTaTl HU3KU 3aKOHOJIaBUMX
MOJIOKEHB, BUJAHUX SIK JIJIS1 BIPOBAKCHHS YUCIICHHUX AUPEeKTUB CIiBTOBAPUCTBA
I10/I0 TapMOHI3aIlli CEKTOPY, TaK 1 JAJI JOCSITHEHHS OLbI epeKTUBHOI OpraHizamii

ITATIACHKOT 0OAHKIBCHKOI CUCTEMMU.
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L1 3MiHK Manu TAMOOKUN BIUIMB LIOJ0 AOCTYIY 10 OaHKIBCHKOI JISUTBHOCTI
3a yMOBHU TonepeAaHboro Ao3Bony banky Itamii (ct. 14 3akoHy mpo OaHKIBCHKY
JUSUTBHICTB); I0JI0 TIPaBOBOI CTPYKTYpPH OaHKIBCHKOTO MIIMPHUEMCTBA, SIKE MOXKE
MaTH (HOopMy JIMIIIE aKI[IOHEPHOTO TOBAPUCTBA 200 KOOMEPATUBHOTO aKI[IOHEPHOTO
TOBApUCTBA - HAPOJIHI OAHKM Ta KOOMEPATHUBHI KPeAuTHI OaHKHU (paHille CLIbCHKI
Ta peMICHMYl OaHKH) - 31 CIUIAYCHWM KalliTaJIoOM HE MEHIIUM 3a TOW, IO
BU3HaueHU bankowm Itanii 3 ypaxyBaHHSM pi3HUX THUIIB OAHKIBCHKHX KOMIIaHii;
II0JI0 CTATyTy KOMIIaHIM, MIJIPUEMCTB Ta OAHKIBCBKUX TPYM, SKUH Mae YiTKO
BHUPAXEH1 OCOOJMBOCTI MOPIBHSAHO 3 IHIIMMH KOMEPLIMHUMH MiANPUEMCTBAMY;
NpO OpraHizaiilo Ta 3/1HCHEHHs OaHKIBCHKOi MJISUIBHOCTI, 10 MiAJIATae
perenpbHOMY Harjsimy 3 Ooky banky Itanmii, BIAMOBITHO JO AMPEKTUB, BUIAHHUX
CICR (MixBiIOMYUM KOMITETOM 3 MHUTAHb KPEIUTYBaHHS Ta 3a0MIaJKCHB), 3
METOI0 3a0€3MeUYeHHs] HaAIHOr0 Ta 00a4HOr0 yIpaBiIiHHS OaHKaMH Ta 3arajibHOl
CcTaOLIILHOCTI OQHKIBCHKOI cucteMu [235].

3aranom, OaHKIBCHKI orepariii MOXHa 3BECTH JI0 IOCEPEIHUIBKUX Oreparii
3 KpPEAWTYBaHHs Ta OMepalliil 3 HaJaHHS IOCIYT; MepIIl BKIOYAIOTh MAaCHBHI
omepauii (3aJy4yeHHs KOIITIB), aKTHBHI omepauli (BUKOPUCTaHHS KOILTIB) Ta
omepailii 0aHKy 3 1HBECTYBaHHS KamiTally, TOJl SIK JPYT1 CTOCYIOThCS Orepariii 3i
30epiraHHsi, T'POIIOBO-KPEIUTHUX, (DIHAHCOBUX Ta KOHCAJITHHTOBHUX OIIEpAIliid.
Crarta 10 mynkr 3 Buiesraganoro 3akony TUB nepen6avae, nio okpiM OCHOBHO1
TUSTBHOCTI, SIK OyJI0 BU3HAUEHO paHimie, OaHKaM J103BOJISETHCS 31MCHIOBATH
TaKOX OyIb-sKy 1HIIY (DIHAHCOBY JISTIBHICTh, & TAKOX Ti, IO € MOB'A3aHUMHU a00
IHCTPYMEHTaJIbHUMH, TaK 3BaHi, JOMIOMIXKHI onepariii [235].

[IIupoxy Ta paguKaaIbHO 3MIHEHY THIOJIOTiI0 OAHKIBCHKHX OIepaliiii MO)XHa
MPOCTEKUTH BIJI MPABOBUX IHCTPYMEHTIB OaHKIBCHKOTO JOTOBOPY, BU3HAYEHHS
SKOro mependadyeHa TOJOBHUM YMHOM BHIIE3raJlaHUM 3BEICHHM 3aKOHOM IO
0aHKIBCHKY MisbHICTh Ta [[MBIIBHUM KOJEKCOM, SIKHM, 3 TIOJIOKCHHSIMH, IO
Mmictateess B Po3ginmi XVII Pozminy III (Kaura uerBepra), He mae 3arajibHOTO
BU3HAUEHHS 1HCTUTYTY, PpETYyJIIOI0YM HAWMOUIMPEHINI BUMAAKH, BIACTHUBI

HaWIMOIIMPEHIIIUM  OmeparlisiM 31 300py 3aomapkeHb  (IEMO3WuTIB), 1X
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BUKOPHUCTAHHA (BIOAKPUTTS KpEauTy, OaHKIBCbKI aBaHCH, IUCKOHT) Ta MOCTYT
(omeparii Ha TOTOYHUX paxyHKax, celiu Ta iHHI manepu mia ynpasiaiHHsaMm) [90].

bankiBchKi J10roBopu (HaKTUYHO € KOHTpPAaKTaMH Ha NpPHUETHAHHA, 110
TOTYIOTBCSI IIEHTPAJbHUMHU OQicaMd YCTAaHOB [JIi BUKOPHUCTAHHS Yy BEIUKHX
MaciTadax Ha BCii TepUTOpIi, 3ape3epBOBaHIN IS IXHBOT A1SJILHOCTI.

BusHnaueHHsi OaHKIBCHKHX JIOTOBOPIB, IIO JHUKTYETHCA KOJEKCOM, Ma€
MOMAJNBIII Ta HE MEHII OYCBHIHI MPOTAJWHHU, SKI 3 YacOM CTalOTh Jemaii
noMITHIIIMMU. DaKTUYHO, BU3HAYEHHS PETYJIbOBAHUX JIOTOBOPIB € HAJ3BHUYANHO
C1a0KOI0 Ta 3A€OUIBIIOr0 JUCIO3UTUBHOK. KpiM TOro, THUMOJIOris omneparii, 1o
3MIACHIOIOTHECS OaHKaMH, 3 YacoOM cTaja Ha0OaraTto O0araTmio Ta 4YacTKOBO
BIJIPI3HSIETHCS BiJ Ti€i, o Oyna koaudikoBana B 1942 pori. JloctaTHbO cka3atu,
0 KOJIEKC, 3JA€ThCSA, Mailke ITHOPYE Te, 10 ChOTOAHI € HaWBaXIUBIIIUM 1
HaWUTIOMIMPEHIIUM OaHKIBCHBKUM JIOTOBOPOM: MOTOYHUHN a00 KOPECHOHACHTCHKUN
OaHKIBCHKUN paxyHOK [76].

TakuMm 4MHOM, PEryirOBaHHS OAHKIBCHKUX KOHTPAKTIB (SIK Ha3BaHUX, TakK 1
HEHA3BaHUX) 3AJIMINAETHCA 3HAYHOIO MIPOI0 JOPYUYEHUM TaK 3BaHUM €IUHUM
OaHKIBCHKMM npaBuiiaM. Lle 3aranbHi yMOBH AOTOBOPIB, po3p00JIeHl HE OKPEMHUMHU
OaHkamu, a iXHbOIO0 TOproBoto acorriaiiero ABI (ITamiiicbka acoriaiiist 6aHKIBCHKOT
cupasu). Li 3aranpHi yMOBH MOTIM 3aCTOCOBYIOTHCS OaHKaMH 3arajioM OJHAKOBO,
3a0e3Meuyour 3HaYHy CTaHAapTU3alli0 BIIHOCUH 3 KIIIEHTaMHU.

[Ilo cTocyeThCs CTPaxoOBHX JOTOBOPIB, CTaHAApTHU30BaHa TiATOTOBKA
JIOTOBOPIB € (DYHKIIIOHAIbHOIO [IJI1 OOMEXEHHs BUTpaT Ha mnpodeciiiHi
KOHCYJIbTAIlll, @ TakKOoX IOPUIAUYHOTO PU3MKY [JIs HAWYacTIIIUX CHOpIB, SKi
HEMUHYY€ MOXYTh BUHHKHYTH Y pa3l HEOJHOPITHOTO TPAaKTyBaHHS, HAMPUKIIA],
3ape3epBOBAHOTO IS KJIIEHTIB PI3HUX BUIIUIEHH OJHOTO OaHKy. 3 I1BOTO
BUIUTMBAE, 10 Yy TOBCAKACHHIM TMPAKTUIl KIIEHT JUIIE aOCTPaKTHO Mae
MOKJIUBICTh ~OOTOBOPIOBATH TOJOKEHHS HEMHUHYYE HaB'S3aHUX CHJIHHUM
cy0'ekTOM BiTHOCUH [95].

Cepen 1IHIIMX HAMBAXKIUBINIMX JUKEped BU3HAYEHHS  OaHKIBCHKHX

JIOTOBOPIB, OKPIM BUIIE3raJlaHOr0 3BEJACHOTO 3aKOHY NMPO 0aHKIBCHKY IISUIBHICTH
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ta [lUBITRHOTO KOJEKCY, MU MOXEMO 3BepHYTHCHh 10 3akoHy Nel08/1996
(ITonmoxkennst mpo nmuxBapcTBo), Pesomrorii CICR Ta €aunHi GaHKIBCHKI MpaBmiia
[208].

Yunauii 3akoH Tpo OaHKIBCBKY MAISUIbHICTh, SK 3a3HA4ajocs, TaKOX
BIIHOCUTH J10 OaHKIB 371MCHEHHs OYy/b-sKOi 1HIIOI ()IHAHCOBOI MiSILHOCTI abo
JISJIBHOCT1, TIOB'SI3aHOT 3 OCTaHHBOIO Ta CHPHUAOYOi 1H, TakKUM YHHOM
PO3IIMPIOIOYU TOHATTS OaHKIBCHKOTO JOTOBOPY Ha HOBI BUIM CYYacCHIIIOTO
3aCTOCYBaHHsA, IO HE OJHO3HAYHO BUIUIMBAE 3 TMOJOXEHb crareil 1834 -
1860 LluBipHOrO KOAEKCY ITamii.

bankiBchbki omeparii Brepiie peryiatoBaincs LluBimpHUM KomekcoM 1942
poky. DaKkTUYHO, KOJEKC OOMEKYBaBCS PErYJIIOBAHHSIM JIMIIE JEIKUX TUIOBUX
omepailiii (MacMBHUX, aKTUBHUX Ta JOMOMDKHHUX), IO 31ACHIOBAIUCSA OaHKaMU,
10 JIISTTH B KOPOTKOCTPOKOBIM MEPCIEKTUBI (paHilie KpeAUTHUMH YCTAaHOBaMHU) Ha
MOMeHT koamdikarii. TpaHzakuii MiSITAIA — CHEialbHOMY BH3HAYCHHIO,
BIJIMIHHOMY BiJl 3arajJbHONPaBOBOr0, CaMe€ TOMY, III0 BOHHM YKJIaJat0ThCd OaHKaMu
MiJl 4Yac BUKOHAHHSA iXHbOI THIOBOI MiSJIBHOCTI, IO IJJISATAE ISP >KaBHOMY
KOHTpOJIr0 [90].

OpmHak KOAEKC yTpUMAaBCA 1 10C1 YTPUMYETHCS Bl TUKTYBaHHS KOHKPETHHX
mpaBuJl 1010 300py 3a0IIa/KEHb Ta OIepalliii 3 HaJaHHS CEPEeIHbOCTPOKOBHUX Ta
JIOBIFOCTPOKOBUX KPEJIUTIB, OCKUIBKM BOHU 31MCHIOIOTHCS OaHKaMHM 3a JOIIOMOTOIO
IHCTPYMEHTIB 3arajibHOTO MpaBa.

CepeTHhOCTPOKOBE Ta JOBIOCTPOKOBE CTATHEHHS 3a3BUYail BiIOyBa€ThCs
NUISIXOM BUIYCKY oOJiramiii abo aHaJOT14HUX I[IHHUX TanepiB, BU3HAYCHHS SKUX,
y MHUHYJIOMY JHUKTyBaJach CICIIaIbHUMHU 3aKOHAMH, TEMep BUKIAJCHI Y
3BeIcHOMY 3akoHi (ctarta 12 3akoHy mnpo OaHKIBCbKY [ISUIBHICTH) Ta
HOPMATUBHUX MONOKeHHAX banky Itamii [235].

Yepe3 IHCTPYMEHTH 3arajbHOTO TMpaBa — HAJaHHSA TO3UMK — TaKOXK
BIJIOYBA€ETHCS HAJAHHS CEPEIHBLOCTPOKOBUX Ta JOBrOCTPOKOBUX KpEIUTIB, SKI
3a3BU4Yail  MaoTh (OpMY CHEIlabHUX CYOCHJOBAaHMX KpEAUTIB (3€MeNbHI,

CIJIbCHKOTOCIIOIAPChKi, PUOaNbChbKi, T'POMaJChKi pPOOOTH TOIMIO) Ta MOXKYTh
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MaTepiai3yBaTUCS y MO3MKaX JJIsi KOHKPETHOI METH, OCKUIbKM BOHH MpPU3HAYECHI
JUISL TOCATHEHHSI KOHKPETHOI €KOHOMIYHOI Ta COLiadbHOI (yHKIIii, BCTAHOBJICHOT
CHELlaIbHUMHU 3aKOHaMH, L0 PETYJIOITh iX HajgaHHS. Taki 1MOTEKH 3a3BHYail
HiAKPITUIIOIOTECS  IMOTEYHOI0 a00 3acTaBHOIO TapaHTi€o, aldo chemiaJbHUM
MIPUBLJICEM Ha KOPUCTh OaHKy-kpeautopa [186, c. 35].

[loBepHIMOCS 10 YMHHOIO Ha JaHUW MOMEHT L{MBUIBHOrO KOJIEKCy Ta 10
pO3AiTy, TPUCBIYCHOTO OaHKIBCHKUM JIOTOBOpaM. ITanmiiCbKUii 3aKOHOJABEIlh
BBAXKAB 3a JIOIIBHE «OMUCATH JIEIKl 3 HAUMOIMUPEHIMNX OaHKIBCHKUX OMEparliif
TOTO Yacy Ta, MICIS LBOTO THUITYy, SKHM HagaB iM IOPUAMYHOI BH3HAYECHOCTI,
«perymoBaBy iX. Tumizauis ciyryBajia Jjsl BU3HAHHA TAKUX OINepaliid, TUM CaMUM
BCTaHOBJIIOIOYM 1XHIO JOITYCTUMICTh Ta OOrpyHTOBaHICTh. Ciix mam’sTatu, 1o A0
komudikamii 1942  poky OuUIbIIICTE OAHKIBCBKMX  JOTOBIPHUX  IHUTaHb
perynioBanacsd HE 3aKOHOM, a JUIOBOK NPAKTHKOIO, MPAKTHKA, siKa (PaKTUYHO
30irajiacs 3 JOTOBIPHMMH IpaBWJIAMH, HaB'S3aHUMU CUJIBHUM MIJPSJHUKOM
O0aHkoM, ciaOKoMy TIAPATHUKY, TOOTO 3aMOBHHMKY. HaB's3yBaHHs, sike
Bi10yBasiocs (1 4aCTKOBO J0CI BiIOYBA€ETHCS) IIUISIXOM MiJTOTOBKH 3araJIbHUX YMOB
JIOTOBOPY, SIKI KJIIEHT MIT JIMILIE TPUUHATH a00 BIAXWINTH, aje He 0OroBOPIOBATH
yy 3MiHIOBaTH. Bu3HaueHHs, 3ampoBaKeH1 ITUBUIBHUM KOJEKCOM, HE 3MIHMIIU
[[OTO MEXaHI3My YKJIaJaHHs JOTOBOPIB, KU 3aJIMIIABCA 1 3AJIMIIAETHCS THUM, 110
MPaKTUKYEThCA OaHKaMH, 1 IIe TOMY, 10 METOI0, 3alPOMOHOBAHOI0 PO3POOHUKOM
HUBLIBHOTO Koaekcy 1942 poky, Oyno, siK yxe 3a3Hayanocs, TUIi3alis HaiOIbII
MOBTOPIOBAHUX OAHKIBCHKMX OIEpalliid MUISIXOM BU3HAHHA 1XHbOI JIMCHOCTI, a HE
OOMEKEHHs JOTOBIPHMX TOBHOB&XEHb OaHKy (1e Oyno MeTow 3aKoHY Mpo
0aHKIBCHKY MIsUTBHICTB) [75, ¢. 118].

MoskHa 3anuTaT, 4OMy 3aKOHOJIaBellb y IpyIi OAaHKIBCHKUX JOTOBOPIB, IO
perymototbesi Poznimom XVII, Takox He 3raiaB mpo IMOTEKy, sKa, SK BIOMO,
Oyma 1 Ha TOW dac Oyna JOrOBOPOM, IO HAWYACTIIIE BUKOPHUCTOBYBABCS
ITamiiCbKUMKM OaHKaMu ISl (piHAHCYBaHHS TPUIO0AHHS KUTJIOBOI HEPYXOMOCTI,
POMUCIIOBUX CKIaaiB Tomio. 1100 BiAMOBICTH Ha Lie MUTAHHSI, CIiJ CKa3aTH, IO

O0aHK YyKJIaJla€ sSIK JIOTOBOPHU, SKI BIH YIMOBHOBAXEHUM YKJIQJaTH JIMIIE OaHK,
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HANpPUKIIAJ, BIAKPUTTA KPEOUTy, TaK 1 JIOTOBOPHU, SKI MOXYTh YKJIagaTH 1HIII
cy0'extu ((pinancoBi komnaHii 1 pi3udHi 0coOM), 1 cepe] HUX € inmoTeka. Tomy He
BUIAJKOBO, IO 1MOTEKA PETyIIOEThCA B 1TATINCHKOMY IMBUILHOMY KOJIEKCI 103a
posniiom XVII. Ile cmoctepexeHHs T03BOJIIE HaM CTBEP/KYBAaTH, IO B
JOCITIKEHH1, IPUCBSIYEHOMY OaHKIBCBKHM JOTOBOpaM, JOPEYHO PO3PI3HATH IBI
pi3H1 KaTeropii: 1) BilacHe «OaHKIBChbKI KOHTPAKTW», SKI MM Po30epemMo aam Ta
OaHKIBChKI KOHTPAKTH, SIKi € TIJIOBUMH OMEpaIlisiMH, SIKi 3a3BUYail 311MCHIOIOTHCS
OaHkKaMu, aje Kl MOXKYTh YKJanaTu i iHmi ctoporu. Xouda Pozain XVII Kuuru
yetBepToi LluBiIbHOrO KOAEKCy ITamii cTOCyeThCsl JUINE MEpIIoro, 3aKOH IMpo
OAaHKIBCbKY IISJIBHICTB, 3 IHIIOTO OOKY, PEryitoe sik OaHKIBChbKI JIOTOBOPH, TakK i
0aHKIBCbKI KOHTPAKTH, SIK1 € TIJIOBUMH OTICPAIIisIMU.

[logonaBmM AaBHE PO3MEXKYBAHHS MIK KOMIIAHIAMH Ta KPEAUTHUMH
YCTaHOBAMU (ocranHI 0OMeKyBaIHUCs e 300poM
3aomakens), TUB 3anpoBaaus IMOHSATTS 0aHKIBCHKOT ISUTBHOCTI SIK
N1AIPUEMHUIIBKOI ISUTBHOCTI 3 TPUMHSATTSM MPABOBUX (OPM, 3ralaHUX Ta MPsIMO
3a3HAYeHUX y CT. 14), BCTAaHOBUB MOKIJIMBICTH A OaHKY 13 3apeecTpOBaHUM
odicom y nepxapi-uineHi €C BUIBHO 3acHOBYBaTHCS Ha Tepurtopii Itami Ta
MIATBEPAUB TMPUHIUI TPO30POCTI OaHKIBCBKUX OMepalliid, 3amnpoBaHKCHUIM
3axkoHoMm Ne 154/1992 mion0 kpairoro perysroBaHHS Ta HATJSAY 3a BiJHOCHHAMHU
MIK OaHKIBCbKUMH/(P1HAHCOBMMHU YCTAaHOBaMU Ta KiieHTamu [235].

3 NpakTHUYHOI TOYKHU 30pYy, Y LBOMY HANpPSIMKY € aKTyaJbHUM OOOB'SI30K
CKJIaJaTH JO0roBopu y mnucbMoBid ¢opmi (ct. 117, mynkr 1) 3 komier, 10
HajaeTbesl KiieHTy (cT. 117, myHKT 3), 3 sSKOT KJIEHT MOKE€ MII3HATHUCS PO
IOPOLEHTHY CTaBKy Ta OyAb-fKy IHIIy LIHY Ta YMOBY, IIO 3aCTOCOBYIOTHCS,
BKJIIOYAIOYM, JJIsi KPEOUTHUX JIOrOBOPIB, OyIb-SKlI J0JaTKOBI 300pu y pasi
HEBUKOHAHHS 3000B's13aHb (cT. 117, myHKT 4) [235].

Takum YWHOM, BCTaHOBIIEHI ()OPMAIBHOCTI 3arajbHUX YMOB JIOTOBOPY
BUKOHYIOTH 1H(GOpMaIIiHY (YHKIIIO, U1 SKO1 JOTPUMAHHS TOTrO, IO MyOJiYHO
HOLIUPIOETHCS, € YMOBOIO TIHCHOCTI YKJIaJIGHOTO OKPEMOTO JOTOBOPY, MPUUOMY

OyJib-SK1 TOJIO)KEHHS, BKJIIOYAKYHU Ti, 110 CTOCYHOTHCS BUKOHAHHS, SIKI € OUIbII
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HECTIPUSTIMBUMU JUIsl KIII€HTA, HIXK pEKIaMoBaHi, € HemiiicHumu (ctatts 117,
IIYHKT 0).

Opnak crarts 118 3akoHy mnpo OaHKIBCBKY [ISUIBHICTH IPOJOBXKYE
BUKJIMKATH YHCIEHHI CYMHIBH, OCKUJIbKH, 3TiIHO 3 HEl, OaHK MOXE B
OJIHOCTOPOHHBOMY MOPSJKY 3MIHIOBATH Y MOCTIMHUX Ta OE3CTPOKOBHX JI0rOBOpax
paHilie y3roJpkeHi YMOBH (HaJlaHHS TaKUX MOBHOBA)KEHb HAJA€THCS CHIIBHIIIOMY
Cy0’ekTy mianuMcaHHS 3 HEOOXIAHICTIO TOBIMOMJICHHS KIIIEHTA CIICIIAIBHO
HIANMCAHUM TOJIOXKEHHSIM 3 HasBHICTbIO OOIPYHTOBAHOI NMPUYMHU, IO Y3aKOHIOE
3MiHy). OgHak, monepeaHs Ta 3arajibHa 3roJia KJI€HTa Ha MaOyTHIO MOAU(IKALIIO
TakuX OaHKIBCHKMX KOHTPAKTIB NMPOJOBXKYE Mailke y BCIX BHIIQJIKaX HapakaTu
KJIIEHTa Ha HEMPUEMHI HenepeadadeHi mo/iii, Ko B HAUTIpIIOMY BUIIAJIKYy HE Ha
JIETK1 3JI0BXXMBaHHS 3 00Ky HOT0/ii BJaCHOI KpeIUTHOI yCTaHOBH [235].

HopmatuBHe OOIpDYHTYBaHHS, $KE€ HAIUXHYJIO HAa L0 MOCTYNKY MAJis
CWJIBHILIOTO CYy0'€KTa, MPOSIBISIETHCA HE Y MOXKIIMBOCTI TOT'O, 110 Yepe3 POKHU MICHs
YKJIaJ€HHS JIOTOBOPY YMOBHM CTOpPIH a00 PHUHKIB PaUKaIbHO 3MIHWIIUCSA, IO
MPU3BEIO0 10 HEOOXITHOCTI BIAHOBJICHHS 30aJIaHCOBAHOCTI, a HACIpaBli, 4yepes
HEMOXKJIUBICTh TOTrO, MO0 1€l JOroBip peasi3oBaHuil oOoMa cTOpoHamMu OyB
BUTITHUN OaHKy. OCKUIBKH MPOIO3UINSi CBOEYACHO MPOMOHYETHCS JIUIIE OaHKOM
JUIS 3MIH, BUTIOHUX JJISI HOI'O CaMOTO, KJIIEHT HE Ma€ 1HIIOTO 3aXHUCTy, OKpIM
peasnizallii mpaBa Ha BIIMOBY BiJ] IOTOBOPY B JIOFOBOpaxX Ha HEBU3HAYEHUI TEPMIH.

VIMOBIpHO, SIK CTBEPKYIOTh €SKi ABTOPH, KOCKLIBKH KIIEHT HE MOXKE
peaslbHO JOMOBHUTHCS TPO YMOBU JIOTOBIPHUX BiAHOCHH, JIA 3aKOHOJABIIS
BAXJIMBO, 100 BIH NMpUHAWMHI OYB IMOBHICTIO OOI3HAHWM 3 IyHKTamH, SKi BIH
nianucye». ToMy KIIEHT MOBUHEH MaTH MOXJIMBICTh 3B€pPTATH OUIbIIE yBaru Ha Il
MOJIOKEHHS, pO3YMITH iXHI{ BIUIMB Ta CBIAOMO iX mpuitmaTu uu Hi [209, c. 234].

Takox BipHO, 10 M7 BU3HAYCHHS TIOHSTTS «BUIPABJaHA TMPUUHUHAY,
BpPaxoOBYIOUU 3arajibHe (HOpPMYIIOBaHHS, 110 MICTUThCS y cT. 118, MiHicTepcTBO
€KOHOMIYHOT'O PO3BUTKY ITamnii yTOYHWUIIO, 110 11€ MOKE CTOCYBATHUCS JIUIIIE MOIN
3 OYEBHJIHMM BIUTMBOM Ha OAHKIBCHKI BITHOCHHH, CIIPUYMHEHUX KIIE€HTOM, HOTO

CYTTEBUM 3HIDKCHHSIM €KOHOMIYHOI HaJIMHOCTI a00 BHUHMKJIM BHACIIOK 3MIH
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3araJlbHUX E€KOHOMIYHUX YMOB, IO MOXYThb BimoOpasutucs y 301IbIIEHH]
OTepaliifHuX BHUTpAT MocepeAHHKiB. Tomy iHQoOpMaIlis moa0 HOro 3MICTy Mae
OyTH BHYEPITHO TOBIJIOMJIEHA, 1100 MO)XHA OYyJIO MPABWIHHO OLIIHUTH JOPEUYHICTh
Bapiailii 3 oISy Ha MOTHBAIIiIO, 10 JIEKUTH B ii ocHOBI [198, ¢. 199].

OnHak y CTpPOKOBHX JIOTOBOpax, BiAmoBigHO 10 cT. 118, mpaBo Ha
OJIHOCTOPOHHIO 3MIHY MOK€ OYTH Y3TOJ[KEHO JIUIIE JJIsI TI0JIOKEHb, BIIMIHHUX B1JT
TUX, II0 BKa3ylOTh Ha MPOLEHTHI CTaBKH, 32 YMOBU HAasIBHOCTI OOIPYHTOBAaHO1
OpuduHA (3 1HIIOTO OOKY, TaKe BUKIIOYEHHS HE TMOLIMPIOETHCS HAa KIIIEHTIB,
BIJIMIHHMX BIJI CIOXHBa4iB a00 MIKPOIMIIMPUEMCTB, OCKUIBKH 3MIHA, IO
CTOCYETBCSI CTABOK, TaKOK MOYKE OyTH BKIIFOUCHA, ajie JIUIIE 3a HACTaHHS MEBHUX
o1 Ta yMOB, 3a37aJI€T1/Ib BUBHAYCHUX Y JOTOBOPI).

3pemTor, OYIKY€eThCs, 10 OAHOCTOPOHHS 3MIHA Oyje 4YITKO MOBIIOMIICHA
KIIIEHTY 3 TIATBEP/KCHHSIM (OPMYIIH «IIPOMO3UILS PO OJHOCTOPOHHIO 3MiHY
JIOTOBOPY» y MUCHMOBIH popMi (200 1HIIIOMY MONEPETHBO MPUIHATOMY HOCIT) Ta 3
MOBIJIOMJICHHSIM IIOHalMeHIe 3a aBa Micsil (myHKT 2 crarti 118). OnHak, He
00O0B'A3KOBO, 100 OOIPyHTOBaHA NPUYMHA, MO JIEKUTh B OCHOBI JOTOBIPHOL
3MiHH, OyJia 3a3HayeHa B TAKOMY MOB1AOMJICHHI.

HeBukonanHust 3000B's13aHHS 11010 MOB1IOMJICHHSI 00 HE3JJaTHICThH JIOBECTH
1Ie Y pa3i BUHUKHEHHS CIIOPY MPHU3BEJAE JI0 TOTO, 10 3MIHM BTPATATh YMHHICTD, a
70 BIJHOCHH OyAYyTh 3aCTOCOBaHI MOMEPEIHI YMOBHU 3 MOBEPHEHHSAM OYIb-IKUX
CyM, HEHAJIEKHUM UYHWHOM OTpUMaHuX OaHkoMm. B iHmIOMYy Bumagky, 3MmiHa
BBAKAETHCS CXBAJICHOIO KIIIEHTOM, SIKIIO BOHA Oyiia MpaBUJIBLHO IOBIJOMIJICHA Ta
He OyJna 3amepeyeHa HUIAXOM 3JIICHEHHs MpaBa Ha BIAMOBY — 0e€3 BUTpaT AJis
KOPHUCTYyBayda — MPOTATOM TEPMiHY, BCTAHOBJICHOTO 7 11 3acTocyBaHHs [217].

[IInpoko HArojomyeThCS, MO0 OAHKIBChKA JISIBHICTH 3/IIMCHIOETHCS Yepe3
€IMHI oTepartii, ki € JINCHUMU He JIUIIE JIJIs KJIIEHTIB OJJHOTO OaHKYy, a ¥ JJig BCiX
KOPUCTYBadiB  OaHKIBCBKUX  TOCHYT, 3aBJIIKM  BUKOPUCTAHHIO  CEPIMHHX
KOHTPAKTIB, sIKI BHUMararTh, 00 yCl KJIIE€HTH MIAMUCYBadd 3arajibHi yMOBHU
KOHTPaKTy, MIATOTOBIIEHI OaHKOM, TaKOXX BIAMOBIMHO JO T. 3B. €IUHHX

OaHKIBCBKUX TpPaBWJ, 110 BCTAHOBJIEHI ITamichkor OaHKIBCHKOKO acoIlialli€ro
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(ABI), mo skoi HaneXWTh OUIBIIICTh ITATMCHKUX KPEIUTHUX YCTAHOB, IIIO,
BIJIMIOBIIHO, OIOCEPEKOBAHO BIUIMBA€ HA KOXKHI OKpeMi BITHOCHMHU 3aBISKU
BCTaHOBJICHUM JIOTOBIpHHUM 3B'si3kam [100].

Tpanumiitno OaHKIBCHKI omeparlii MOAUIAIOTbCS HA aKTHBHI Ta TMAacHBHI,
3QJIEKHO BIJl TOrO, Y OaHK yepe3 HUX 3aliMae MO3MINI0 KpeauTopa 4yu jaeditopa
[I0JI0 KJII€HTA.

OOuaBa THMH, 3BUYAWHO, € OOTSKIMBUMH: y BHMAAKYy MACHBHOI MO3UIIIT
O0aHK TOBUHEH Oyjie BUHArOPOJUTH KJIIEHTIB 32 BHECEHI CYMH, TOJIl SIK Y BUMAAKY
aKTUBHOI MO3MIII OCTaHHA Oyne 3000B'i3aHa CIUIaYyBaTH BIACOTKH 33 CYMH,
OTpUMaHi sk mo3uKky [195].

[{uBiNbHUIM KOJEKC, $K 3raayBajiocs BHIIE, PETYNIOE JesKi OCHOBHI
JIOTOBIPHI THUIOJIOTI, IO BUKOPUCTOBYIOTbCS OaHKaMH, Taki fK; OaHKIBCHKUN
JIENO3UT; OaHKIBChKE OOCIYTOBYBaHHS CE(]iB; BIAKPUTTS OAaHKIBCHKOTO KPEIUTY;
OaHKIBCHKUU aBaHC; OAHKIBCHKI Orepallii 3 MOTOYHUMHU paxyHKamH; OaHKIBChKa
3HIDKKA.

[uBinbHUM KOAekc Iramii perymioe OaHKIBCbKI JOTOBOPH, 30KpEMA,
y ctatTax 1834 — 1838 perymntoeTbest Bee, O CTOCYIOThCS OaHKIBCHKUX JICTIO3MUTIB,
K1 MOKYTh OYTH TIOB'Si3aH1 3 BUITYCKOM TaK 3BaHOI OINATHOT KHUXKKHU Ta TUX, SIKI
MaroTh CBOIM 00'€KTOM I[IHHI MAarepu, YIPaBIiHHA SKUMU AopydeHo 6anky [90].

baHkiBCbKMI [1€TIO3UT — 1I€ THUIOBAa IMacHMBHAa OaHKIBChKA oOmeparlis
npecTaBiieHa 0aHKIBCHKHMM JICTIO3UTOM, Yepe3 KU OaHK 30Mpae 3a0IaKeHHS.

bankiBchbKkUl BKJIAJ — L€ JIOTOBIp, 3a SKMM oco0a mepenae OaHKy IEBHY
IPOIIOBY CyMy, SKWM HaOyBae IpaBa BIJIACHOCTI Ha Hei, 3000B'3YIOUKCH
MOBEPHYTH 11 MICI 3aKIHYEHHS Y3TO/KEHOT0 TepMiHy a00 Ha BUMOTY BKJIAJIHUKA.
TakuM 4MHOM, 1€ HEpEryJIsIpHUM JI0TOBIp PO Ieno3ur [78].

Po3pi3HAIOTH MPOCTI AEMO3UTH, OIIA IHI ICTTO3UTH Ta ACTO3UTH Ha TOTOYHHUX
paxyHKax.

IIpu mnpocToMy JEMmO3UTI KJIIEHT OTPUMYyE BiJl OaHKy JOKYMEHT, IO
3aCBIIYy€ CyYMy BHECEHOI CyMH, sika Oyae MOBEpHyTa HOMY MICisl HacTaHHS

TepMiHy Aii a00 Ha BHUMOry, 0€3 MOXKJIMBOCTI 3JIIMCHIOBATH YAaCTKOBE 3HATTS
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KOIITIB 200 JTOJIaTKOBI JIEMO3UTH MPOTATOM LBOTO Yacy. 3 1HIIOro 00Ky, OLIaJHUN
JIETO3UT Tiependavae BHUIAYy KHUKEUKH, SKa Moke OyTH iIMeHHOI0 abo Ha
npena'siBHUKA, B SKIM 3a3HA4YalOTbCd BHECEHHS Ta 3HATTA KOUITIB, IO
3MIIHCHIOIOTHCS Yac BiJl 9acy, M0 Ma€ JOKa30BY CHITY Mik cTOpoHamH [97].

3pemToro, JEMOo3UT Ha MOTOYHOMY PaXyHKY JO3BOJISE KIIEHTY 3MIHIOBATH
PO3Mip BHECEHOI CYMH 3 TTOJIAJILITUMHU BHECEHHSMH Ta 3HATTSMU KOUITIB.

[TonsTTs1, BUpaXkene crarrero 1834 mepenbdayae, 1m0 31 BHECEHHSIM TPOIITOBOT
CYMHU KpeIuTHa yCTaHOBa HaOyBae IpaBa BIACHOCTI Ha CyMy, IIepeJaHy KJIIEHTOM,
3000B'13yI0UNCh MMOBEPHYTH il B T caMiid rpowoBii (Gopmi Ta Micis 3aKIHUECHHS
y3ro)KEHOTO TepMiHY (OOMEXKEHHUH JIeT03UT) a00 Ha BUMOTY BKJIAJIHUKA (BUILHUMN
JIETIO3UT), 3 JOTPUMAaHHIM CTPOKY IOBIJJOMJICHHS, BCTAHOBJIEHOTO CTOPOHaMH abo
3BHYAEM.

XapakTep AIMCHOCTI, 3a SIKOIO JOrOBIp BBAXKAETHCS YKIAJACHHUM Y MOMEHT
nepenadi ToBapy (TOYHIIIE, B3a€EMO3aMIHHOI pedul, SKOr 30epirad, CTaBIIU
BJJACHUKOM, MOX€ KOpPUCTYyBaTuCH, 0 MnependadeHo y cr. 1782 LluBuibHOTO
Kojekcy Iramii), Ta 00OB'I30k 30epiraHHs, 3roJ0M YTOYHEHHH Yy cT. 1838,
3maBajocs 0, BKazyBajia O Ha JIOrOBIpHY KBamidikallito, sika TICHO 301ra€Thecs 3
KBaJTi(DiKaIl€r JOroBOpy ACTO3UTY, SKOW HEe JT0JaTKOBI (yHKIIT Ta 3000B'13aHHS,
nepeadayeHi 11 0aHKy (HApUKIaA, KpeauTHA (PYHKITis, TUTIOBA JJIA 1MMOTEKH, a00
CTSTHEHHSI BIICOTKIB YM JUBIJICH/IIB), K1 pa3oM 13 I0JATKOBUMU €JIEeMEHTaMHU, 1110
XapaKTEPHU3YIOTh JCTIO3UT IIHHUX MarepiB, CIOHYKAIOTh CXWJISTHCS 10 aHAJIOTIT 3
HEPETyJSIPHUM JENO3UTOM, MpHU SIKOMY (DaKTUYHO BIJOYBAa€ThCS Mepexia mpasa
BJIACHOCTI Ha peul J0 oJiepKyBaya [224].

Haiiknacuunimmii 3 OaHKIBCBKHMX 1HCTPYMEHTIB, WI0 MepeadaydaroTh
ornepailii 31 300py NaCUBHUX 3a0IIA/I)KEHb 3 METOIO 31HCHEHHS KPEIUTHOT (PYHKITI]
yiTKO Bu3HayeHi cT. 10 3akoHy mpo OaHKIBCHKY AISUIbHICTh BH3HAYAIOTHCS SIK
HiATOTOBKY Ta y4acTh B €KOHOMIYHIN IISIIBHOCTI y MOCEPETHUITBI OOITY KamiTamy,
10 3TOJIOM MIATBEPKEHO y cTaTTaX 11 Ta 12 3akoHy 3 BKIIOYEHHSM I[IHHHX

nanepis.
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JIOKTpUHAJIBHA TUCKYCIS MO0 TPUPOAN OAHKIBCHKOTO JCTIO3UTY TPOITICH HE
BUUYEpHANAcsS PI3HUICI0O MDK KJIACHYHUM Ta HEPETYJSIPHUM  JICTIO3UTOM,
30araTUBIINCh TyMKaMH aBTOPIB, IO CXWJIbHI BH3HA4YaTH B JICTIO3UTI TpoIEH
o3Haku no3uku. OHAK, HE MOXKHA 3arepedyyBaTH, IO KBai(DiKOBaHUN XapakTep
JIENO3UTApHOTO OaHKy MO’Ke 3a0e3MedYUTH BKIAIHUKY YITKMM rapaHTIidHUN
pe3ynbTaT, SKUH BUXOAUTH 3a PaMKH MPOCTOI Ta MaTepiajbHOI BHU3HAYEHOCTI
30epiradHs, camMe TOMY, IO PO3MOJUI PECypCiB Ha 3AIMCHEHHS KpEOuTy €
IHCTPYMEHTOM CTBOpEHHS a00 30UIbIIEHHS, HEOOXIAHOTO IS MIATPUMKHU
€KOHOMIYHOT0 OaJIaHCy, MO0YI0BAaHOTO HA BEJIMKUX 3amacax JiKBITHOCTI, 3 OTJISTY
Ha JIsUTbHICTH 3 MOTallieHHs OOpriB.

Takum uynHOM, (QYHKIIS JOTOBOPY OAHKIBCHKOTO JEMO3UTY TMOSICHIOETHCS Y
aKTUBHUX Ta MACHBHUX ONeEpallii, siki MOEAHYIOThCI MK CO00I0, OalaHCYI0UH, 3
OJIHOTO OOKY, 1HTEpeC BKJIAJHUKA y HAasSBHOCTI HAJaHOI CyMH, a 3 IHIIOTO OOKY,
1HTepec 0aHKY y MOCTavyaHHI Ta MOKJIMBOCTI HaJlaBaTy (DiHAHCYBAHHS.

[TopiBHSHO 3 KJIACHYHUM BHIAJAKOM HEPETYIISPHOTO JACTIO3UTY, ECTTO3UTH HA
MOTOYHUX paxyHKax He TmependayaroTh yKIaJaHHS MPOTPECUBHUX  Ta
0aratopa3oBUX JOrOBOPIB, a BHUKOHAHHS OJHOTO JOrOBOPY, B SIKOMY OaHK Ha
MIPOXAHHS KIJIIEHTA 3/1IMCHIOE TIOCIIJOBHE YaCTKOBE BUKOHAHHS 3000B'I3aHHS 11010
noraiieHHs, orpuMmye BuHaropoay (m. 2 cr. 1782 IuBinsHOro komekcy Iramii) 3
BIJICOTKIB, IO HapaxXxOBYIOThCS Ha BHECEHI CyMH, Ta JIO3BOJIE€ BKJIAJHUKY
3I1ACHIOBATH HACTYIIHI ACTIO3UTH Ta 3HATTS KOILTIB.

Cratti 1835-1836 IluBuibHOro Kojnekcy ITamii 3ampoBaJiKylOTh CTOCOBHO
BUIBHUX a00 OOMEXKEHHMX JEMO3UTIB MOJAIbIIEC PO3MEXKYBAHHS, II0 CTOCYETHCS
BCTAHOBJICHHSI Ta YIPaBJIIHHS JEMO3UTIB, MK MNPOCTUMH a00 3BUYAHHUMU
JIETIO3UTaMH 3 YHIKQJIbHUMH OTICPAIisIMU 3HATTS Ta BHECEHHS KOIITIB, OMAIHUMHU
BKJIaJjaMyd 3 BHAadero abo 0Oe3 Bumaul CHEMaJIbHUX OIMAJHUX KHIKOK Ta
JIEMO3UTaMU HA TIOTOYHUX paxyHKaxX 3 MOXJIMBICTIO Oararopa3oBOTO BHECEHHS Ta
3HATTS KOIITIB TAKOX 3a JIOTIOMOT'OI0 1HIITUX 1THCTPYMEHTIB, HIXK TOTIBKA.

Omaganii 1emo3uT nepeadadae Bugadyy 0aHKOM CIIEIIaAIbHOTO TOKYMEHTA, B

SKOMY BIJIMITKM MPO BHECEHHsI Ta 3HATTS KOIITIB, MiJAMKHCAHI MPaliBHUKOM, €
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MOBHUM JIOKa30M Yy BIJHOCHHAX MDK OaHKOM Ta BKJIQJHHKOM Ta MOXYTh MaTH
(GYHKIIIO  JIOKYMEHTYBaHHS JOTOBOPY, PO3BUTKY BIJIHOCHH, 3aKOHHOCTI
BUKOPHUCTaHHA KpeUTY Ta oro obiry [169].

Bonu MoxyTte OyTH 1MEHHI, IMEHHUM 3 TIYHKTOM 'CIUIauyeThCs
npea'sBHUKY", Mpea'SIBHULIBKUM Ta MPE1'sSIBHUKOM Ha 1M'st KOHKPETHOI 0COOMH.

IMEHH1 KHIKEUKHM, 10 BHUIUIAYYIOTbCS TNPEA'SBHUKY, € MPOCTUMHU
JIOKYMEHTaMU JIETITUMAIlii, 110 CTIPUSIOTH JIUIIE 1IeHTU(IKALIl KPeAUTOPa, IKOMY
BOHU OyJM BHUAHI, TOJl SK Ha MpEJA'sIBHUKA Ta MPEJ'siBHUKA 13 TIEBHUM IPABOM
JETITUMI3YIOTh TpeA'siBHUKA 1 3000B’S3YIOTh BHUKOHYBaTH 3000B'si3aHHA 0e€3
MOJAJIBLIOrO JI0KA30BOT0 TATaps, 1 0ynu Kiacu(ikoBaHl K KPEAUTHI IHCTPYMEHTH
110,10 OOPOTHOM 3 YXUJICHHSM BiJl CIJIATH MTOAATKIB Ta BIJIMUBAHHIM TPOIIIEH 1010
oOMe)XeHb Ha BUKOpPUCTAHHS TOTiBKM. OmHak oco0a MOBUHHA 31ACHUTH CBOIO
11eHTU(IKaIiI0, HE MAalO4Yd 3MOTM YHUKHYTH 3arajbHOTO 3000B’S3aHHS I0J0
MPaBUJIBHOCTI Ta PETENbHOCTI, CHOPSIMOBAaHOTO Ha 3/IMCHEHHS BCIX 3aXOJiB,
HEOOXITHUX JI1 3aXUCTy (PAKTUYHOrO BJIACHUKA, LUIAXOM TOYHOI NEPEBIPKU
3aKOHHOCTI HOCIs, OCOOJIMBO SIKII[O BUHUKIN OOCTaBHHH, 110 JAIOTh MiJCTABU JJIS
MEBHOI MIJI03pU. Y bOMY KOHKpeTHOMY BUNaaky Bepxosuuii Cyx Itanii ckacyBaB
OCKap>KyBaHE PIIIEHHS, SIKE BUKIIIOYAJIO BIMOBIAAIBHICTS OAHKY 32 BUILIATY CYMH
mpaBa BIJIACHOCTI, IO TMEPEHIUIO y CHaJ0K, MPOITHOPYBABIIM MPOXaHHS IPO
3aMOpPOKYBaHHS TPaB BIACHOCTI TIOMEPIIOTO, HATICIaHe HOMY CHAJKOEMIISIMU, Ta
6e3 imenTudikarii Bracauka. Otxe, 6aHK, SKUl BUKOHYE CBOi 3000B'sI3aHHS TIepe]]
TPETHhOIO CTOPOHOIO, HE BXXKMUBAIOUM HEOOXITHUX 3aMOO0DKHUX 3aXOJlIB, HE
3BUIBHSETHCS BiJl OOOB'A3KY BIAUIKOAYBAHHS 30MTKIB CHPABXHHOMY BJIACHUKY
[176].

bepyun Ha ceOe ymOpaBmiHHS JAEMO3UTOM IIHHUX MamnepiB, OaHK
3000B'SI3Y€ThCSL 3aXUINATH I[IHHI Marnepu Ta 3MIHCHIOBATH TMpaBa Ta 3aXUCT, IO
BHUILUTMBAIOTh 3 HUX (BHMaraTd BIJICOTKH a00 JWBIJICHIH, 31MCHIOBATH CTSITHCHHS
Bl 1IMEHI BKJQJHUKA TOIIO) 3 MOAAIBIIMM 3apaXyBaHHSAM CTITHYTUX CyM

BIIACHUKY. YTOJa, 3a SKOIW OaHK (SKWH Ji€ 3a BUHAropoay) 3BUIBHSIETHCS BIJ
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JOTPUMAaHHS 3BHUYAaWHOT CYMJIIHHOCTI B caMiii aJMIHICTPaTUBHIN ISUIBHOCTI €
HIKYEMHOIO.

JloroBip OaHKIBCHKOTO BKJIATy € JOBIOCTPOKOBUM JOTOBOPOM; CTOCOBHO
IIHOTO TIPO(UITIO PO3PI3HAIOTH OE3KOIITOBHI JIETTO3UTH Ta JACTIO3UTH 3 OOMEKECHHM
BUKOPUCTAHHSAM: Yy TEPIIOMY BHUNAAKY JIOTOBIp YKJIaJa€TbCcsl HAa HEBU3HAYCHUU
TEpPMiH, 1 BKJIQJHUK MOKE BUIbHO 3HIMAaTH BCIO CIUIAYEHY CYMY, 3a BUHSTKOM
3000B'sI3aHHS  TIOTIEPEIHBO TOBIIOMUTH OaHk; OJHAaK y BHIMAJIKy CTPOKOBOTO
JIETIO3UTY JIOTOBIP YKJIAJA€ThCsl HA MEBHUN TEPMiH, 1 BKJIAJHUK HE MOXXE 3HSITH
CIUTAY€HI CYMHU JI0 3aKIHYEHHS TEPMIHY Aii.

3riiHO 13 3araJiIbHUMU TMpaBWJIAMH 1100 OaHKIBCHKUX A0roBOpiB (cT. 117
3BeJICHOT0 3aKOHY PO OAHKIBCHKY JAISUTHHICTH), MIPOLIEHTHA CTaBKa, SKa 3a3BUYail
BUILA JJI1 CTPOKOBUX [ICMO3UTIB, Ta IHIII EKOHOMIYHI YMOBH MarTh OyTH
3a3Ha4yeH1 B JOTOBOPI (CKJIaJACHOMY Ha MIJCTaBl BIJMOBITHOTO MOJOXKEHHS) , SIKHM
3acBIUy€ BCTAHOBJICHHSI JEMO3UTy, a00, y BHIAJAKy OINAJHOT KHUXKH Ha
npena'siBHUKA , y camiil omaaHii kHwkul. KpiM Toro, mpoueHTHa cTaBKa HE MOXKe
OyTH HIKYOIO 3a Ty, IO 3a3BUYali BCTAaHOBJICHA OAHKOM IS I11i€l KOHKPETHOI
KaTeropii IeMo3uTiB Ta I0BEACHA A0 BiJJoMa IPOMAJICHKOCTI HIJISTXOM OTOJIOIICHHS,
PO3MIIIIEHOT0 B Horo npuMinieHHi [235].

S0 BiH HE TOTPUMYETHCS IIUX TOJOKEHb, OAHK MMOBUHEH OyJe CIUTATHTH
MaKCUMaJjbHy HOMIHQJIBHY CTaBKy 3a PIYHUMHU 3BHYAHHUMH Ka3HAYEHCHKUMU
oOmiramisiMi, BUMYIMIEHUMH TPOTATOM [BAaHAAUATA MICAINB, M0 MEPEAYIOThH
BCTAHOBJICHHIO BiIHOCUH (cTaTTs 117 3akoHy po OaHKIBCHKY AISUIBHICTB).

BiacoTku kaniTamizyloTbes 3 NEPIOJUYHICTIO, Y3TOKEHOIO Ta 3a3HAUYEHOIO B
JIOTOBOP1 (3a3BUYAl IMIOPIYHO), a TAKOXK BUILIAYYIOTHCS TICIS TPUITUHECHHS i
JIETIO3HTY.

3a 6€3KOIMTOBHUMU JEMO3UTaMU OaHK 3ajiUIIae 32 COOOI0 MPaBO 3MIHIOBATH
IPOLEHTHY CTaBKY, MOBIIOMIISIFOUM PO L€ JUCTOM, SIKIIO JCMO3UTH € IMEHHUMU
OLIQTHUMHU KHWKKaMH .Y pa3l 3HWKEHHS MPOLEHTHOI CTAaBKU KIIEHT MOXeE
BIIMOBHUTHCS BiJl JOTOBOPY IPOTSATOM IIICTACCITH JHIB 3 MOMEHTY MOBIJOMJICHHS

abo OTPpUMAHHA HOBiI[OMJ'ICHHH Ta Ma€ IIpaBO Ha 3a4aCTOCYBAHHA O HBOTO
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MOTIEPETHBO1 CTaBKW, HAWMBUTIAHINION JJIi HBOTO, Mif 4ac ikeigamii (ct. 118
3akoHy Mpo 0aHKIBCHKY JiSTTBHICTB).

[IpocTi neno3uty HE MOXKYTh OyTH MOIMOBHEHI HACTYITHUMU JICTIO3UTAMH Ta
HE JI03BOJISIIOTH YACTKOBE 3HATTS KOIITIB JI0 HACTAHHS TepMiHy morameHHs. Cepen
[IUX BUJIIB JICTIO3UTIB 3 (piIKCOBAHUM TEPMIHOM TOTAIICHHS € Ti, 1[0 MPEICTaBICHI
OIIIaIHUMH OOJIIraIlisIMU Ta ACMO3UTHUMU CEPTU(DIKATAMH.

3 iHmoro 60Ky, OIIaHI BKIAJAU JAl0Th BKIAJHUKY MPaBO pOOUTH HACTYIHI
YaCTKOBI BHECEHHSI Ta 3HATTA KoIITiB. OJIHAK, BHECEHHS Ta 3HATTS KOIITIB MOXYTh
3IIMCHIOBATUCA JIMILIE TOTIBKOKO Ta, SKIIO HE JOMOBJIEHO NPO I1HIIE, JIKIIE Yy
BIIJIUICHHI OaHKy, Ae¢ Oynu BcTaHOBIeHI BigHocuHU (cT. 1834 [uBiabHOTO
kojekcy Iramii) [90].

3rigHO 13 3aKOHOJIABCTBOM, JCTIO3WTHA KHI)KKA MAa€ OCOOJIMBY Ta TIIHMOOKY
nokazoBy cuity. DakTuyHO, NPUMITKHM B OyKJIETi, MIANUCaHl OaHKIBCHKUM
MpaIiBHUKOM, KWW, OYEBUJIHO, MPU3HAUYCHUHA MO CIYKOU, € TMOBHUM JIOKA30M
B3a€MO3B'A3Ky MDK OaHKOM Ta BKJaJHUKOM (ctarts 1835 LIMBUIBHOTO KOJEKCY
Itamii). Takum uMHOM, OGaHK Ta BKJIQJHUK HE MOXKYTh BHKOPHCTOBYBATH IHIII
3aco0M JOKa3yBaHHS JUJISl OCKAp KEHHS 3MICTY MPUMITOK y OYKJIETI, 1 30KpemMa OaHK
HE MOJXK€ 3amepedyBaTd, [0 BOHM HE BUIMNOBIIAIOTH WOTO  BJIACHUM
Oyxrantepchbkum 3anucaM. KpiMm Toro, xoua 11e cripHe MUTaHHs, 0aHKY YH KIIEHTY
HEMOXKJIMBO BUIBHO JIOBECTH, IO JCMO3UT a00 3HATTSA KOIITIB, HE 3a3HA4Y€HI B
OLAJHIM KHIKII , Oynu (paKTUYHO 3/1MCHEHI. A OyJb-gKa yroja mpo MpoTUIICKHE
€ HEIMCHOIO.

JIiist BCix TUIiB OYKIIETIB nepeadayeHa creliajibHa npoueaypa aMopTH3allii,
CIpsIMOBaHA Ha BU3HAHHS X HEJIWCHUMU y pa3i BTPATH, 3HUIICHHS a00 KPaiKKH.

3p03yMiJio, III0 IMEHHI KHUKEUYKH Ta IMEHHI KHUYKEUKH, 1110 BUITUCYIOTHCS Ha
npena'siBHUKA, HE € I[IHHUMU Tanepamu. BoHw He mpusHaueHi s o0iry, a iXHS
byHKIIsS TonATae juiie B ineHTU(ikaiii ocobu, sika Mae MpaBO Ha OTPUMAHHS

JOIIOMOTI'H.
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€ omanHi KHWKKM Ha MpeA'siBHUKA LIHHUMU TarnepamM, 1 4d Mae TpeTs
CTOpPOHA, sIKa € BJIACHUKOM OIIIaJIHOT KHIKKH, OYKBaJIbHE Ta aBTOHOMHE IIPaBo,
3aJTMIIAETHCS BITKPUTHUM .

3BUYaiiHO, y OyIb-SIKOMY BHIIQJIKy OIIaJHa KHWKKA Ha TMpeJ'sBHUKA
JI03BOJISIE TepeKa3yBaTU KpeauT OaHky 0e3 moTpumanHs ¢opm mecii. 3BUyaiHo,
3aKOHOJJABCTBO TAaKOXX BUMara€ JOTPUMaHHS TOJOXKEHb, IO CTOCYIOThCA
KPEIUTHUX 1HCTPYMEHTIB, i €(EeKTHBHOCTI OOMEXeHb Ha KpeauT (ctarTs 4
3akoHy mnpo OaHKIBCbKY MiSUTBHICTH). TakuMm 4YMHOM, 3acTaBa, apemT €
HEJINCHUMH, SKII0 BOHU HE 3M1MCHEHI pa3oM 13 BUAA4er0 KHKKU (cT. 1997
[{uBiapHOTO KOJIEKCY ITamii).

Cepen OMOMDKHHMX Ofepalliif, OKpiM BHECEHHS I[IHHUX IanepiB B OaHK,
cT . 1839 IluBuibHOro KojAekcy Itamii mependadae mocayry ceida, sxka g03BOJsIE
KIIEHTY PO3MINIYBaTH NpeaMeTH, Oe3rnedHe 30epiraHHs SKUX BBaXKAETHCA
HEOOX1THUM  (3a3BHWYail I[IHHOCTI, JOKYMEHTH, JOPOTOIIHHI TIPEAMETH), VY
CHellaJbHUX METAJIEBUX CKpPUHbKax, M0 30epiratoTbci B OpOHBOBAHUX
npuMimeHasx [90].

KpenutHa ycraHoBa Hece BIJNOBINAIBHICT JMIIE 3a MNPUAATHICTS,
30epe)KCHHS TPUMIIICHHS Ta IUNCHICTh JIETIO3UTHOI CKPUHBKH, 32 BHUHITKOM
BUIA/KIB BUIIAJKOBUX IO, IO TMTOPOKYE B JTOKTPUHI MIUPOKY JAUCKYCIIO MO0
paBOBOI MPUPOAM M€l mociyru. Bcymepeu TuM, XTO BKa3yBaB Ha (DYHKIIIIO
JIENO3UTy a00 3MIMIAHOTO JOTOBOPY 3 XapaKTepUCTUKAMU 30€piraHHs Ta OpPEeH]IH,
11¢ BUKJIFOYHO BHIAIOK, KOJIM OaHK 3000B'I3aHUI JIMIIIE TO3BOJUTH BUKOPUCTAHHS
OpEHJOBAaHOTO MaiHa, MIATPUMYIOYH WOTO0 TPHAATHUM IS Y3TOKEHOTO
BUKOPUCTAHHSA, ITHOPYIOUM TPUPOAY TOTO, IO TepeaacTbcss B cxoBuine. He
BUKJIMKA€ CYMHIBIB BH3HAHHUW XapaKTep KOHCEHCYaJIbHOTO JIOTOBOPY, B MeEXKax
SAKOTO MOXYTh OYTH JOpPEYHUMHU OOMEXKEHHS IIOJ0 3MICTy, BCTAaHOBJICHI B
OJIHOCTOPOHHBOMY TIOPSIIKY CaMHM OaHKOM, KW 3aJIMIIAETHCS BiAMOBIIAIBHUM
3a BTpaTy 30epiraHux peuei 3a BiJICYTHOCTI JJOKa31B BUMIAKOBOI moii [74].

EnemenTt Oe3nexu, rapaHTOBaHW OpPOHHOBAHUM 3aXMUCTOM, JTOCTYITHUM

0aHKy, pa3oM 13 KOH(IACHIIIHHICTIO BMICTY CKPUHBKH, MOTHUBYE 1HTEpPEC KIIIEHTA,
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KWW, TPHUPOJHO, 3000B'I3aHHMI CIUIATUTA YCTAHOBI KOMICIIO 3a OTPHUMAaHY
nocnyry. KOHKpeTHI BHUMAAKH, MO0 CTOCYIOThCS IpaBa BIAKPUBATH TMOIITOBY
CKPUHBKY, po3risjaroThes B cTtarTsax 1840 ta 1841 usineHOro koaekcy Irtamii
BIJIMTOBITHO, [0 TAKOX CTOCYIOTHCS KIJTbKOX BJIACHUKIB PaxyHKIB Ta HEOOXiTHOCTI
MIPOBEJICHHS TIPUMYCOBOT'O BIJIKPHUTTS IMICJISI 3aKIHUCHHS TEPMiHY Jii 10oroBopy 6e3
MOHOBJICHHSI JIOTOBOPY BJIACHUKOM PaxyHKY MPOTSTOM IIECTH MICSIIB 3 MOMEHTY
MOBITOMJICHHS OaHKy a00 BWIyYeHHS O0'€KTIB, IO 30€piraroThCs. Y MEpIIoMy
BUIIAJIKY, SIKIIIO HE JIOMOBJICHO TPO 1HIIE, KOYKEH BJACHUK PAXYHKY MOKE BIJKPUTH
CKpUHBKY; B I1HIIIOMY BHWIAJIKYy, IICIS OTPUMAHHS TOBIJOMIICHHS IIPO CMEPThH
OJTHOTO a00 KUIBKOX BJIACHUKIB PAaxXyHKy, OaHK HE 3MOXKE€ JO3BOJIMTH BIJAKPHUTTS
paxyHKy, OKpIM SIK 3a 3roJI0l0 BCiX MPAaBOMOYHHX CTOpiH ab0 BIAMOBIIHO 0
IOpOIEAYp, BCTAHOBIEHUX CYJOBUM OpPraHOM. 3BEpTAlOYHCh [0 TIMOTE3H,
3a3HaueHoi y cT. 1841, nesxi ocoOuM MOXYTh 3BEpHYTHUCS /0 CyAy 3 MPOXaHHSIM
PO JI03BUT Ha HEOOXIJHI 3aXO/]H, TAKOX JJisi 30€peKeHHs 3HANWJEHUX TPEIMETIB
(a00 s mpojaxy Ti€l YaCTUHU, SKa € JIOCTaTHBOK IS TOKPUTTS CYMH,
HapaxoBaHOi Ha 300pu Ta BUTpaTH) [98].

SKmo mnomToBa CKpUHBbKA 3apEECTpPOBAHAa HAa KIIBKOX 0CI0, KOXKEH 13
3apeeCTPOBAHMX BJIIACHUKIB MOKE BIIKPUBATH il OKPEMO, SKIIIO HE IOMOBJICHO PO
1HIIe. Y pas3i cMepTi BJIACHHKA PaxyHKY a00 OJHOTO 3 BJIACHUKIB PaxyHKYy OaHK,
SKUH OTPUMAB TIPO 1€ MOBITOMIICHHS, HE MOKE JTO3BOJMTH BIIKPUTTS CKPUHBKH,
OKpIM fK 3a 3TOJ0I0 BCIX MPAaBOMOYHHUX CTOPIH ab0 BIAMOBITHO IO TPOIETYP,
BCTAHOBJICHUX CyJ0BUM opraHoM. Iliciis 3akiHYeHHsI TEpMiHY I1i JOroBopy OaHK,
micasl MOBIAOMJIEHHSI BJIACHUKA paxyHKY Ta 4yepe3 IIICTh MICSLIB 3 JIaTh HOro
3aKIHYEHHS, MOKE 3BEPHYTHCS JI0 CYJOBOIO OpraHy 3 MPOXaHHSM HaJaTH TO3BLI
Ha BIIKpUTTA ceiida. Y Takomy pasi, ct. 1841 [{uBUIBHOTO KOJIEKCY Iepeadayac,
10 BIAKPUTTS 3IIHCHIOETHCS 3a JOTMOMOTOI0 HOTapiyca, MPU3HAYEHOTO JJIS ITi€T
METH, Ta 3 JOTPUMAaHHIM 3alo0DLKHUX 3aXO0JiB, SIKI CyJOBUH OpraH BBaXKae 3a
JTOLIJIBHI.

HaBite moroip mij Ha3BOIO «OaHKIBCbKE OOCIYroByBaHHS ceilday, fK 1

I[OFOBip KOPCCIIOHACHTCHKOIO IOTOYHOI'O PAaxyHKY, BUXOIWUTH 34 MEXKI Bi,Z[OMOFO
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pO3MEXYyBaHHS MK AaKTUBHUMH Ta TACUBHUMU OaHKIBCBKUMH OIIEpaIlisiMHU,
OCKITbKM HWOTO BHUKOHAaHHS HE MPOXOAUTh UYEpPe3 JIAHIIOT TPOIIOBOTO
nocepeaHunTBa (ToOTO 1HKacamii Ta KpeauTyBaHHs). Ile mocmyra, sKky
MPOMOHYIOTh OaHKW, 1[0 MAalOTh MNPUMIMIEHHSA, 37aTHI 3aBIJKH CBOIM
XapaKTepucTukaM €(QEeKTUBHO pearyBaTH Ha HEOE3MEeKy KPaaDKKH , MOXKEXKl 4Yu
IHIINX PU3UKIB, — OCKUIBKM BOHA KOPUCTYETHCS TMOMUTOM CEPell ICHYIOUUX
KJIIEHTIB 1 Ma€ 3/1aTHICTh 3aTy4aTH HOBUX [91].

VYcepenuni npuUMIIIEHb, OPraHi30BaHUX IS CIYXOH, € MPOHYMEpOBaHI
BIJICIKU — TakK 3BaHI «KaceTw» — oOOJlaJHaHi JBEpPLATAMU 13 3aMKOM, SIKUU
HEMOXKJIUBO BIIKPUTH, OKPIM SIK 3a HEOOXIJHOCTI BHUKOPHCTOBYBAaTH [IBAa pI3HI
KJIFOUl, OJIMH 3 SIKUX 3HAXOJUThCA Yy KIl€HTa, a 1HmMM — y Oanky. L1 Biaciku
3a3BUYall MICTATh 3HIMHI KOpPOOKM BCEpeIuHl — KOMIAKT -aucku. Cendu, ski
O0aHKM HaNalTh KIIEHTY, MPU3HAUEHI i1 TOro, o0 BIH MIT 3HATH iX Ta
YCaMITHUTHUCSA B TMPUMIIICHHI, 100 CIOKIHHO Ta KOH(MIJCHIIIHHO 3I1HCHIOBATH
omeparlii 31 3HATTSIM a00 BHECEHHSM I[IHHOCTEH. MoHa cKazaT, IO 3MICT
JIOTOBOPY TIOJISITAa€ y HaJlaHHI OaHKOM KIIIEHTY, SIKMH I[bOIO BHMAarae, IpaBa
KOPUCTYBaHHS OJHMM ab0 KulbkoMa ceddamu ais 30epiraHHs LIHHOCTEH 13
3000B'I3aHHSIM TapaHTyBaTH MPUJATHICTH MPUMIIIEHHS Ta Horo 30epiraHHs, a
TaKOX IIUTICHICTh CKPUHBKH, a TaKOX JOTPUMaHHS KOH(IIECHIIMHOCTI BMICTY
CKpUHBbKH [212].

KondigenmiitHicTs TapaHTyeThcst THM, Mo OaHk He Oepe Ha cebe
VOPABIIHHS AaKTUBAMU KIIIE€HTA, OOMEXKYIOUHMCh THUM, IO JIO3BOJISIE€ KIIEHTY
BIIKpUBATH cei(d ApyruM KirodyeMm Ta 3AIMCHIOBAaTH oONepaiii 3 HMIHHOCTSIMU
MOBHICTIO aBTOHOMHO (TOOTO 3HSTTS KOINTIB, BHECEHHS Ha JIETIO3UT, KOHTPOJIb
TOIO). 3 OISy Ha OoMMcaHl 3000B's13aHHS OAHKY, Kacup, sSIKUA OTPUMYE IIiJ Yac
YKJIaJCHHS JOTOBOPY JOKYMEHT, MO3HAYE€HUHW HOMEPOM CKPUHBKH, Ta OJUH
MPUMIPHUK KJIOYa, CIUTAYye, SK MPABHIIO, aBAHCOM, KOMICIIO, a TaKOX Oyab-sKi
IHIII BUTpATH Ha TMOCIYTry, SK I[IHy 3alpolOHOBAaHOI WOMY TOCIYTH, Ta
3000B'SI3y€THCSl IOBEPHYTH KJIIOY Ta CKPUHBKY y 0€37J0raHHOMY poOOYOMY CTaH1

T1CIIs 3aKiHYEHHS TEPMIHY i
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3aKoHOMIaBEeIlb HE BU3HAYMB TMOHATTS JOTOBOPY Ta HE YTOYHWUB WOTO
MPaBOBY MNpHUPOAY. MeTOI0 3aKOHOAABIT OyJI0 BPEryJIIOBAaTH BiMOBITATBHICTh
0aHKy 3a HEHaJaHHS BIAMOBITHOIO MPUMIIICHHS, 32 HE3aTHICTh 3aXUCTUTH MOTO
ab0 3O0BHINIHIO WUTICHICTH cel(da, TaKUM YHHOM BHU3HAYMBIIM  CYTTEBI
xapakTepucTuku 0aHky (ct. 1839 IluBuipHOrOo Komekcy Iramii) Ta perymatoBaTu
¢ha3u MHMOBIJIBHOTO Ta MPUMYCOBOTO BIIKPUTTS CKpuHbKHM (cTaTTi 1840-1841
IIUBUTBHOTO KoJiekcy ITamii).

3aKO0HOJIABCTBO TaKOXK Mepeadaydac , 1o y BUIMAJIKY HaJaHHS MOCHyr ceida
OaHK Hece BIANOBIJANBHICTh MEpe] KOPUCTYBAUEM 3a MPUJIATHICTh Ta 30€peKEHHS
MPUMIILICHHS, a TAaKOXK 3a IIITICHICTh ceiida, 3a BUHITKOM BHUIIAJIKIB BUIAJKOBHUX
noii. 3 uboro (GopMyJIFOBaHHS MOKHA 3pPOOUTH BUCHOBOK, 1110 3aKOHO/IaBEIlb MaB
HaMip BHU3HATH THUIIOBUMH, CYTTEBHUMH IIOCAYTH 3 TIATOTOBKH MPUAATHOTO
OPUMIIIEHHS, IO OIUIa4yIOThCsl OaHKOM, 30epiraHHsi Ta 30€peKEHHS IUTICHOCTI
kopoOku . [Ipodecionanizam ocobu, sika Hagae MOCIYTy, pOOUTh, 3 IHIIOTO OOKY,
BapTICTh MOCITYTH IPUPOTHUM €JIEMEHTOM, TOMY, SIK MU BXE IMHUCAIIA, KOPUCTYBa4
3000B'I3aHUI CIIJIATUTH IJIATy 1 sIKa, sIK y»e OyJo cka3aHo, Ma€ OyTH CIUIaueHa
3azpanerigp. [lmara mie 3a HajgaHHS (2 HE (aKTUYHE PO3NOPSIKEHHs) cerdom
KJIIEHTOM, a TaKOXX JIsUTBHICTH 31 30epiranns [113, c. 156].

3 BHIECKa3aHOTO MOXXKHA 3pOOMTH BHCHOBOK, IO OaHK 3000B's3aHUt
BUKOHYBAaTH HH3KY IIOCIYT: TO-TIEpIIE, TEPMITH BUKOPUCTAHHS TPUMIIIECHHS
IHIMUMU oco0amMu (HaJaHHS TpaBa KOPUCTYBAHHS NPUMIIICHHIM, SIKE Ma€ OyTH
NPUAATHUM ISl Y3TOJKEHOTO BUKOPUCTAHHS, SIK 116 MOXHa BMBECTH 31 CT. 1575
LIMBUIBHOTO KOJIEKCY y MHUTAHHSAX OpeHjAa), MOo-Apyre, 3a0e3meduTH 30ypeHHs
CKPUHBKH.

[TutaHHsS TOYHUX MEX BIAMOBITAIBLHOCTI OAaHKY 3aBXIW OYyJ0 IPEAMETOM
YUCJICHHUX JIUCKYCI, 30KpeMa I0JI0 MOPYIICHHS 3000B'SI3aHHS MO0 OXOPOHU
OpUMIIICHHST Ta ceiida, 3a ske OaHK Hece BIANOBINAIBHICTh, 32 BHUHITKOM
BUIIAJIKIB BUIAJIKOBUX MO/1H, TOOTO O TOTO MOMEHTY, KOJIU BIH HE MOXKE JIOBECTH,

10 KOPHCTyBadeBi Oyl0 3aBAaHO IIKOAM BHACTIIOK MOJii, IO BHHMKJIA 032
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MexxamMu OaHKy. 3a BIJCYTHOCTI JIOKa3iB BHUMAAKOBOI MOAli OaHK HECTHUME
BiJIMTOBIIaJIbHICTh, HABITH AKIIO BiH BUSBUB MAKCUMAJILHY PETEIbHICTb.

Cnin 3a3HaYUTH, 10 B MUHYJIOMY III€ OJIHI€I0 C(heporo 3aleKIuX Cynepedok
MDK OaHKaMH Ta KOPUCTyBa4aMH TMOCIyTr ceidiB Oyna cyma, sika Miajisrae
KOMIICHCaIlli OCTaHHIM y pa3l KpaJiKK1 a00 MOIIKOKEHHS BMICTY ceitda. [lificHo,
0aHku, B OOMIH Ha CKPOMHY OPEHJHY IUIaTy 3a JCMO3UTHY CKPUHBKY, 3aBXKIU
HaMarajaucsi YHUKHYTH PHU3UKY HEOOXIJHOCTI BIAIIKOJOBYBaTH 30WUTKH (Bif
HECaHKI[IOHOBAHOTO JOCTYIY, KPaJiKKH, CTUXIMHUX SBUII TOIIO) MOTEHINHO Yy
3HaYHUX po3Mipax. IIporsrom TpuBamoro wyacy ued MOXKIUBUNA KOHQIIKT
BUPINIYBaBCSA LUISIXOM BKJIIOYCHHS /10 3arajlbHUX YMOB JIOTOBOPY CTaHIAPTHOTO
MOJIO’KEHHS , 3T1AHO 3 SIKUM « BUKOPUCTAHHS SIIUKA JO3BOJISETHCS IS 30€piraHHs
IIPEIMETIB, 3arajibHa BapTICTh SIKMX HE MEPEBUILYE MEBHY CyMY KOIITIB ... Takum
YMHOM, KOPUCTYBau 3000B'A3y€ThCS HE 30epiraTu B SUIUKY MPEIMETH, 3arajbHa

n

BapTICTh SIKMX MEPEBUIIYE 3a3HayeHy cyMmy ...", Ta iHIIE, 3riJHO 3 sKuMHu "Y
BUMAJKY, SKIIO 3 OyIp-fKOi MNpUYUHU OaHK 3000B'sS3aHUN  BUILIATUTH
KOMIICHCAIIIF0 KOPUCTYBaUuEeBi, BIH BIJIIKOAY€E HOMY JIUIIIE TOBEJEHY Ta 00'€KTUBHY
IIKOAY, BHUKIIOYAOUM Oylb-IKy OIIIHKY CEHTUMEHTaJIbHOi IIHHOCTI Ta
BPaxOBYIOUH Te, 1110 BUKJIAJICHO [y BUIIle3a3HAUeHOMY ToJiokeHHi " [168].
He3Baxatoun Ha KOH(]ITypallito TepMiHIB, 1[0 BIUIMBAIOTh Ha 3000B'sI3aHHS
KOpHCTyBa4a, 0araro BYCHHMX Ta YaCTHHA CYJOBOi MPAKTUKU CTBEPKYIOTH, IO
3a00poHa, HakKJaJeHa Ha KOPUCTyBaya, HE BIAMOBIJA€ JIOTIII BiAMOBIIHOCTI
BUKOHAHHIO, 1110 BUMAraeThCsl BiJl 0aHKY, SIKE 3aJIMIIAETHCS TAaKUM HE3aJICKHO BiJl
BApTOCTI  JICTIOHOBaHUX  ToBapiB. HacaigkoBa  HEMIWCHICTh  MOJIOXKECHHS
MOTHUBYETHCSI PI3HUMH CHocoOaMM, TOYMHAIOUM BiJ HEIIMCHOCTI  4epes3
HEOOIPYHTOBAHICTh YroJM BIANOBIAHO 10 cT. 1322 IluBuibHOro kojeky Iramii
3aKIHYYIOYH JI0 HEJINCHOCTI Yepe3 MIaxpaiichke yXWJICHHS Bij] 3aCTOCYBaHHS CT.

1229 [usinpHOTO KOACKY ITanii Ta 10 HEAINWCHOCTI Yepe3 He3aKOHHICTD MiACTaBU

BiAMOBIAHO 110 cT. 1418 I{uBibHOTO KONeky Itamii [113, c. 157].
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Haganns kpeauty OaHkOM Moke BiAOyBaTHCS 3a PI3HUMHU BHAaMU
JIOTOBOPIB; €IUHUMH AKTUBHUMH OAaHKIBCBKMMH OIICPAIliSIMH, IO PETYIIOIOTHCS
[{UB1IbHUM KOJEKCOM, € BIIKPUTTS KPEIUTIB; OaHKIBCHKUI aBaHC Ta JUCKOHT.

baHKiBChKMIT KpEAUT - 11€ AOTOBIp, 3a SIKUM OaHK 3000B's13yeTbcs 30epiratu
MIEBHY CyMYy I'pollIed y pO3NOPSIKEHH] KIIEHTa MPOTATOM MEBHOTO MEPIOY Yacy
a00 MpoTAroM HeBH3HaueHOTo nepioay (cT. 1842 IusinbHoro koaekcy Itamii).

Takoxx Ha MpakTULll HA3UBAETHCA «(PiA0» ab0 «KACTEIETTO», Ha BIIMIHY
BiJl IMOTEKH, 1€ KOHCEHCYaJbHUW JOroBip BUIbHOI (OpMHU 3 O0OOB'I3KOBUMHU
HaciiakaMu (0e3 OyIp-SKMX HACHIAKIB Mepeaadl mpaBa BIACHOCTI Ha rpolll A0 iX
BUKOPUCTAHHSA), SIKUM YKIAJA€ThCS HE3aJEXKHO BIJl MEpeaadl KamiTalty, HaJaHOTO
KIIIEHTY I8 MOXKJIMBOT'O BHKOPHUCTAHHS, B OOMIH Ha SIKMM 1 3 MOMEHTY HOro
HACTaHHs 0aHK OTPUMYBATHME BI1JCOTKH.

BiakputTsi 6aHKIBCHKOTO KPEAUTY MOXke OyTH MpOCTUM abo, K 3a3BUYAil
OyBae, Ha IMOTOYHOMY paxXyHKy 3 MOXJIMBICTIO HACTYNMHHUX IUJIATEXIB IS
MOMOBHEHHS 3HATUX KOMITIB (TaKk 3BaHa OOOpPOTHA KpeAWTHa JIiHis, 10
nependauena y cr. 1843 luBinpHOro Komekcy Iramii), TakoX HUIIXOM BHAaul
YeKiB, AKIIO 1€ € MPEAMETOM CIELIIbHOI YTO/IH, 3a BIACYTHOCTI SIKOi MOKHa Oyjie
JIUIIIE 3BEPHYTUCS 10 OaHKY 3 MPOXaHHSIM BUIKCATU KacoBi ueku [90].

Kpenur w™moxe Oytu HamaHuwii sk «oBepapadT» abo rapaHTOBAHHIMA
pealbHUMU YU OCOOMCTHMMM TapaHTISIMU BiJ aKpEeIUTOBAaHOI CTOPOHU aldo Bij
TPETHOI CTOPOHHU, SIK1 3AJTUIIAIOTHCS YUHHUMU JI0 TPUMMHEHHS BIITHOCHH, HABITh Y
pa3i MOHOBJIEHHS Ta MPUINMHEHHS! BUKOPUCTAHHA KpeIuTHOT JMiHil (cT. 1844). Akio
rapaHTisi CTa€ HEJOCTATHBOI, 3aCTOCOBYEThCS CT 1T 2 cT 1844, 110 yIOBHOBaXYye€
OaHK BUMaraTH JOMOBHEHHS a00 3aMiTH TrapaHTa, a TaKOXX MOXE 3MEHIITUTH
KpeIuT ado BIIMOBUTHCS Bij IOTOBOPY.

Kpim Toro, kpenut moxxe OyTu HajmaHuii Ha (pikcoBaHui a00 HEBU3HAYCHUMN
TEPMIH 3 PI3HUMH HACIIIKAMH y BUIAJKY, SKIIO OaHK Oa)kae HOro BiIKIUKATH. Y
MepIIoMy BHUITQJIKy TIepeadadueHo KpalHii TepMiH, 0 SKOTO BiIMOBA BiJl JIOTOBOPY
HE MOXe OyTH 3IiiiCHeHa, SKI0 Ha 1€ HEMae TNOBAXHOI NPUYUHU, IO

BHU3HAYA€TLCA, HAIIPUKIIAI, HOFipH_ICHHHM CKOHOMIYHOT'O CTaHy HiI[p}I,ZIHI/IKa,
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MOTAJTBIITIOI0 HEIMJIATOCIIPOMOKHICTIO 200 3aCTOCYBAHHSM MPOIEAYP €KCIpOoIpiarii
YW apemTiB, MPOTEeCTiB Tomo. [licis TOBIMOMIIGHHS TIPO  BiIKJIMKAHHS
KOPUCTYBaHHSI KPEeIUTOM MNpu3ynuHseTbes (cT. 1845) 3 Bumauero Hakazy Npo
MOBEPHEHHSI BUKOPHCTAHUX CyM, HApaXOBaHMWX BIJCOTKIB Ta BUTPAT, SKUWA Mae
OyTu moraieHui npotarom He mexie 15 quis [90].

KpenutHa iHIS Ha HEBU3HAYCHUW TEPMIH J03BOJISIE KOXHIA CTOPOHI
BIJIMOBHUTHUCS BiJl HE1 B Oy/Ib-SKHIl Yac 13 BCTAHOBICHUM TEPMIHOM TOTICPEIKEHHS
a00 B Oynib-aKOMyY BUMAJKy 3a 15 mauiB (cT. 1845).

BiakpuBaroun KpeauTHY JIIHIIO, OaHK 3000B'I3y€ThCS TPUMATH NEBHY CyMY
rpoumiell y pO3NOPAKEHHI KIIIEHTAa NOPOTATOM MEBHOrO Mepiogy dvacy abo
HEOOMEKEHOI0 Yyacy B OOMIH Ha IUIaTy y BUTJISAII KOMICII.

Po3pi3HSIOTE IPOCTY KPEIUTHY JIIHIIO, SIKa XapaKTEPU3YETHCA OJHOPA30BUM
BUKOPUCTAHHAM HAJIaHOI CyMH, Ta TOTOYHY JIHIIO paxyHKy, SKa HaJae
aKpeIMTOBaHIN 0c001 MOXKJIMBICTD 31HCHIOBATH TIJIATEXk1 JIJIs TIOTIOBHEHHS 3HATHUX
KOIIITiB.

BiakputTss Kpemuty € KOHCEHCYaJbHHUM JOTOBOPOM, Iie (opMalibHUMN
JIOTOBIp, OCKUIBKH MUChMOBA popma BuMaraeTbest ad substantiam [47].

Ile moroBip i3 OOOB'S3KOBOIO CHUJIOIO Ta B3a€EMHHUMHU BUKOHAHHSAMH: 3
BIJIKDUTTS KPEAUTYy BUHUKAE 3000B's3aHHS OaHKy HAJAaTH KIIEHTY Y3TOJKEHY
CyMy, MpaBO BJIACHOCTI Ha sIKy OaHK MpPOAOBXKY€E 30epiraTu, 3 BIJIHOCHUM
3000B'sI3aHHSIM OCTAHHBOTO MOBEPHYTH 11 BIAMOBIIHO 10 METO[IB, Y3TOJKEHHUX 3
KPEIUTHOIO YCTaHOBOIO.

Ile OOTSKIMBUN KOHTPAKT, OCKUIbBKM OaHK HaJa€ KPEAUTHY JIHIKO MICIs
CIUTaTH KOMICI1 Ta BIJMOBIJHUX BIJICOTKIB.

BiakpuTTs KpeauTy — 1€ TIOBMOCTPOKOBUH KOHTPAKT, BUKOHAHHS SKOTO 3a
CBOEIO TPHUPOJIOI0 PO3paxOBaHE HaA MPOJOBXKEHHS MPOTATOM TEBHOTO TEPIOTy
qacy.

BiakpuTTss KpeauTy HE MOXKHAa OTOTOXKHIOBATH 3 OOIISTHKOIO TO3UKH
(ct. 1822) abo 3 KOHCEHCYalbHOIO TIO3UKOI0. He 3 mepioro, OCKUTbKH OaHK BXKE

3000B'I3aHUM  YKJIQICHHSIM JIOTOBOPY IMpPO BIJKPUTTA KPEAUTY, 1 >KOIHOTO



70

MOTAJIBIIIOTO BOJIEBUSABJICHHsSI 3 OOKy OaHKy He moTpiOHO. He 3 apyroro (SKmmo
IPUITYCTUTH , 110 KOHCEHCYaJbHUI KPEAUT BIAPI3HIETHCA Bl OOIISHKUA KPEIUTY),
BpaxOBYIOUH, 1110 3000B'si3aHHsA OaHKy 30epiratd JOCTYIHICTh BIJNOBIIAE
MOTECTaTUBHOMY TpaBy KiieHTa. OcTaHHIA (DAaKTHYHO BUIBHUN BUKOPUCTOBYBATH
YH Hi, TOBHICTIO a00 YaCTKOBO, HAJaHUW MOMY KPEJIUT, SAKIIO 1 KOJIU BiH BBAXKAE 11¢
3a JolIbHE. | B IIbOMY MOJISITa€ MpaKTUYHA TepeBara BIAKPUTTS KPEIUTHOT JiHIT
MOPIBHSHO 3 IMOTEKOI0 [79].

@dakTUYHO, BIJICOTKH KJIIEHT MOBHHEH CIUIAYyBaTH HE 3a HaJaHUN HoMmy
KpEIuT, a 3a (PaKTUYHO BUKOpUCTaHI cyMU. OKpIM BIJICOTKIB, OAHKY CIUIAYy€ETHCS
MaKcUMallbHa KOMICis 3a oBepapadT, sika 3a3BMYall pO3pPaxOBYEThCS HA OCHOBI
MaKCUMaJIbHOI CyMH KpEIuTy, BUKOPHUCTAHOTO 3a TepioJl, abo CIUIauyeThCs Y
dikcoBaniit hopmi.

KiieHT MOke BUKOpHUCTaTH Cymy, HajJaHy OaHKOM, OJHMM a0o0 KiJIbKoma
aTexxamu. BiH TakoX MOe BIIHOBUTHU JOCTYIHICTH 3a JOMIOMOTOI HACTYITHHUX
IJIaTeKIB. [HIIMMH CITOBaMH, MOXKE YEpPryBaTH JETO3WTH Ta 3HATTSA KOIITIB Y
MeKax HaJaHO1 KpPEeIUTHOI JIiHIi.

OkpiM 3HATTA TOTIBKHM, KJIEHT TaKOXX MOXE BHKOPHUCTOBYBAaTHM HaJlaHUU
KPEIUT JJIS BUIKMCKKA OaHKIBCBKMX YEKIB a00 HajaHHS OaHKIBCHKUX IUIATIKHHX
JOpY4YeHb TpeTiM oco0aM, BPaxOBYHOYH, IO 3TiAHO 3 BIANOBITHUMH €JIHHUMU
OAHKIBCBKMMU  NPAaBWIAMH  CIHOCOOM  BUKOPUCTAHHS  KPEOUTHOI JHII €
cnenu(iuyHUMU JJIi TOTOYHOTO OAaHKIBCHKOTO paxyHKy. JlificCHO, Ha mpakTHIl
BIIKPUTTSI KPEIUTHOI JIIHIT € JIMIIIE OJHUM 13 CITIOCOOIB CTBOPEHHS JOCTYITHOCTI Ha
IIOTOYHOMY PaxyHKy [97].

Kpenutna mninis Moxke OyTh HemokpuTa a0 MiJKpIIUIEHA TapaHTisSMU,
peaIbHUMU Y1 OCOOMCTUMHM, Ha KOPUCThH OAHKY.

["apanTii , 0 TMATBEPIKYIOTh BIAKPHUTTS KPEAUTY, BBAKAIOTHCS HATAHUMHU
Ha BECh TEPMIH HOro Jii 1 TOMy HE BTpPayalOTh YMHHOCTI IO 3aKiHUYCHHS IUX
BIJIHOCUH JHIIEe 3 TOro (axkTy, IO aKpeAUTOBaHA CTOPOHA IepecTae OyTu

OOP>KHUKOM OaHKYy.
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Buxig Oanky 3 KpeauTHOT JiHIi, 0€3yMOBHO, € HalENIKATHIIINM aCIIEKTOM
BIJIMOBIIHOTO DETYJIOBAaHHS Yepe3 Ceprho3Hy INKOAY, SKy BIH MOXE 3aBJaTH
aKpeIMTOBAaHIN CTOpOHI. TakuM YMHOM, II€ MUTAHHA, AK€ HAHOLIBIIT aHATITUYHO
perymoerbess koaekcoM (ct. 1845 IluBinpHoro kxoxaekcy Irtamii), sikuit y upomy
BIIHOIIICHH1 PO3pi3HAE KPEAUTHI JIiHIT 3 (DIKCOBAaHUM TEPMIHOM Ta OE3CTPOKOBUMU
KPEIUTHUMHU JTHISIMH.

VY Bumaaxky KpeauTHOI JiHiT 3 (IKCOBAaHUM TEPMIHOM, SKIIO HE JOMOBIICHO
po iHIIe, 0aHK MOXKE JOCTPOKOBO BIIMOBUTHUCS BiJ] JOTOBOPY JIMIIE 32 HASIBHOCTI
MOBXHOI MPUYMHHW. 3HATTA KOINTIB HETAWHO TPUYNHHIE  ITOAAIBIIE
BUKOPHCTaHHS KPEIUTY, ajie OaHK MIOBUHEH HAJaTH TEPMIiH HE MEHIIIE M'ITHAAISATH
JTHIB JIJISI [IOBEPHEHHST BUKOPUCTAaHUX cyM [196].

VY BUnNajKy KpeIUTHOI JIiHIT HA HEBU3HAUYCHUI TEpMIiH OaHK (A TaKOX KIIIE€HT)
MOK€ BUIBHO BIIMOBUTHCA BiJl AoroBopy. OJHaK BiH MOBUHEH IOBIJIOMUTH MPO
11e, BCTAHOBJICHUN 3aKOHOM 3a M'SITHAAIATH JIHIB, SIKIIO 1HIIE HE mnepeadadeHo
JIOTOBOPOM a00 3BUYA€EM . [IpoTArom 1boro nepiony KIi€HT MOXKE MPOAOBKYBATH
KOPUCTYBATHUCSl HAaJlaHUM HOMY KPEIMTOM, a MICHs 3aKIHYEHHS TepMiHYy HOro il
BIH IMOBUHEH Oy/ie€ HETallHO MOBEPHYTH BUKOPUCTAH1 CyMH.

[HIIMM  TpUKIAZOM € <«KUBE» TMPaBO, BCTAHOBJICHE OaHKIBCHKUMH
npaBuiamMu. Y HHUX 3HUKAE OyAb-siKa PI3HUIT MDK MOCTIMHUMHU Ta CTPOKOBHUMU
KpeIUTHUMU JiHIsIMA. B 000X Bumaakax OaHK MOX€ BIJIbHO 3HIMATH KOIITH,
HaBITh 32 YMOBHU YCHOTO CIUIKyBaHHS. B 000X BUMankax 3HATTS KOILUTIB HEraiHO
NPU3YIUHSAE BHKOPUCTAHHS KpeauTy. B 000X BHITagKkax TEpMiH TOBEPHCHHS
BUKOPUCTAHUX CYM 3Ha4YHO CKOpouyeThes [169].

Curyarltis He 3Ha4HO TTOKpAIIIIacs HaBITh TOJ1, KOJU KIIIEHT € CIIOKUBaYeM
1 TOMY KOPHUCTYETBCS 3aXMCTOM, 3arpoBajkeHuM y 2006 poil 3aKOHOAABCTBOM
PO HECTPABEIIIMBI YMOBH y CHOKHUBYMX JOTOBOpax . 11010 BIAKPUTTS MOCTIHHOT
KPEIUTHOI JIiHIT HIY0TO HE 3MIHWJIOCSA, OKPIM TOTO, IO TOBIJOMJICHHS Ma€e OyTH
HaJICIaHe PEKOMEHIOBAaHUM JIMCTOM. | JuIle KO KpeAuTHA JIiHIS HA/la€ThCsa Ha

¢dikcoBaHui TepMiH, MpaBujia mependadaroTb, YaCTKOBO IOBEPTAIOYMCH [0
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BU3HAYCHHS KOJEKCY, IO OaHK MOXKE 3HATH il JHUIIEe 3a HASBHOCTI MOBAYKHOI
npuuunu [175].

3BHYAaiiHO, OAHKM IMOBHHHI 3aXHIATH ceOe BiJ KIIE€HTIB, SIKI OlIbIIE HE €
HaiiHUMU (OCOONMMBO SKIO BOHHM € TIANPHEMISIMHU), 1 BOHH 100pe cebe
3axumaoTb. OaHAaK, 3Ha4YHA YacTHMHA JOKTPUHM HE OMHUHAE MHUTAHHIM
MIJKPECICHHST TOro, IO TaKe 3arajbHONPUNHATE BHU3HAYCHHS CTITHEHHS €
YaCTKOBO HEAIMCHUM dYepe3 TMOPYIICHHS OOOB'S3KOBUX IPABOBUX IOJIOXKEHb.
OpHak cynoBa NpaKkTHKa TaK HE BBAaXKA€, XOda IOOOIOBAHHS MO0 3aXHUCTY
CTaOUIBHOCTI ~ 0aHKIB  4YacTKOBO  Oe3miactaBHl.  DakTuyHO, y  pasl
HEIJIATOCIIPOMOKHOCT] KJIl€EHTa OaHK, 0€3yMOBHO, MOYE€ MOCHJIATUCS HAa BTPATY
nepeBaru CTPOKY IMOTallleHHs, 00 oTpuMaTH HeraiiHe norameHHs (ctarts 1186
[{uBiabHOTO KOJIEKCY ITamii).

HagiTh cynoBa npakTuka, ajne He JOKTpUHA, HEOX0Ue BU3HAE MPABO KIIIE€HTA
Ha BIJIIKOMYBaHHS 30UTKIB, SIKIIO OaHK, MOPYIIYIOUM MPUHIIUI CIPABEIUBOCTI
Ta JOOPOCOBICHOCTI, panTOBO Ta 0€3 MOBAXXHUX MPUYUH BiJAMOBISETHCS BiJl
KpPEIUTHOI JIIHI{, BUMararo4u 1I0AaTKOBO HETAWHOTO TOBEPHEHHS KOIIITIB.

KpenuTHa niHis BUKOHYe (YHKIIIIO, TOIOHY 10 1IOTEKHU, aje Ha BIAMIHY BIJ
OCTaHHBOI, BOHA €, MEPII 3a BCE, KOHCEHCYaJIbHUM JIOTOBOPOM; MO-Ipyre, BOHA
CHpsSMOBaHE Ha 3aJ0BOJICHHsS HE HEraliHOi MOTpeOu B Ipollax, a paiile noTpedu
MaTH iX y pi3HHM, 3a3/1aerip He Bu3HaueHuit yac (80, c. 17].

Takum ywHOM, (QYHKINS KpeauTHOI JiHII Mae CWIbHI aHaIorii 3
GbyHKLI€0 ITOTEKH, TPo Ky inerbes y cr. 1813 LK, To6To noroBip, 3a kUM OJHa
CTOpOHA TepeJlae 1HIIN MEBHY CyMy Tpollieid ado 1HIIMX B3a€EMO3aMIHHUX peyei, a
1HIIIa CTOPOHA 3000B's13y€ThCsl MOBEPHYTHU TaKy K KUIBKICTh peyeil TOoro x poay Ta
gKocTi (1 A0 4oro My moBepHeMocs mi3Hiue). OgHak, € CyTTEBI BIAMIHHOCTI, SIKI
CII T AKPECTUTH:

ImoTexky HEOOXiHO MoramaTé BIAMOBIIHO A0 3a3/ajerigb BCTAHOBJIEHOTO
IJIaHy TOTaIIeHHs, TOOTO 3a3BUYail MOMICIYHUMHU a00 MIBPIYHUMU IUIATeKaMU. Y

KPEAUTHIN JiHIT BIaCHUK PaXyHKy MOXKe 3/11iCHIOBATH IJIATEX1, KOJIM 3a0axae.
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B imotemi cymu 3a3Buuaii HaJarOTHCA HA 3a37ajerilb BU3HAYEHY METY,
BHU3HAUEHY B CaMOMY JOTOBOpPi (HampHKIaj, KymiBisg ad0 PEeMOHT HEPYyXOMOCTI,
MoTpeOu BIAHOBJICHHS OI3HECY TOINO), TOAI SIK y KPEAUTHIN JiHIT 11711 BJACHUKA
paxyHKy ITHOPYIOTbCSA, 1 BIH MOXE BHKOPHUCTOBYBAaTH KOILITH JJisi OJHIED abo
KUTBKOX omepariiid, He 3BITYIO4UM Ipo HUX OaHkKy. KpiMm Toro, B imortermi cyma
HAJIAEThCS BJIACHUKY PAaxXyHKY OJIHOPAa30BO. 3 1HIIOrO OOKY, MiJl 4ac BIAKPUTTS
KpeauTy OaHK MPOCTO HaJa€ CyMy, a KIIE€HT MOKE CaMOCTIMHO BHpINTyBaTH, YU
BUKOPHCTOBYBATH i, KOJH 1 CKUIbKH [92, c. 115].

3rigHo 31 cr. 1846 LK Itamii « Y pa3i 0aHKIBCBKOTO aBaHCY MiJ 3aCTaBy
LIHHUX TnanepiB abo ToBapiB OaHK HE MOXE pPO3MOPAKATUCA peyaMmu,
OTPUMaHUMH SIK 3acTaBa, SIKIIO BiH BUJAB JOKYMEHT, Y SKOMY caMi pedi
11eHTH(1KOBaHI. JJOMOBIEHICTh PO MPOTUIIEKHE MA€E OYTH JOBEICHA MUCHbMOBO ».
OTxe, 11e MOJIETh, IKY MOXKHA MPOCTENKUTH 10 BIIKPUTTS KPEAUTY, BIJ] IKOTO BOHA
CYTT€BO BIIPIZHSAETHCS TUM, IO OOOB'S3KOBO CYNPOBOIKYETHCS 3BIILHEHHSIM BiJ
rapanTii. TakuM 4ruHOM, OaHKIBChKa YyCTaHOBA HAJA€ KIIIEHTY KPEIUTHY JIHIIO Mij
rapaHTiio, MPEJCTaBICHY 3aCTaBOIO TOBapiB 200 IIHHUX MamNepiB.

3arasiom, imoTteka, BignoBiaHo a0 cT . 1813 11K — ne goroBip i3 B3aeMHUMU
BUKOHAHHSIMH, 3a SKUM TIO3WKOJIaBellb TIEpeae MO3UYAIbHUKY TEBHY CyMy
rpormieil abo 1HIIMX B3a€EMO3aMIHHUX peuei, a 1HIIMIM 3000B'SI3YETHCSI TIOBEPHYTH
TaKy * KUJIbKICTh peyel Toro  poay ta skocTti [90].

3a3Buuail 11e yKIAJa€eThCs 3 OaHKOM, alie, 3BUYaitHO, 11€ TUII IOTOBOPY, KU
TaKOXX MOYKE€ BUKOPHUCTOBYBATHCS MiXK NMPUBATHUMH ocoOaMu. KopoTko Kaxydw,
3riIHO 3 moJjioxkeHHsaMu ctatei 1813 IluBimbHOro Koaekcy Irtamii. yrona, ska, 3
oJIHOTO OOKYy, TIepeadayae nepeaady rnpasa BIACHOCTI, OCKUIBKU TTO3UYAIBHHUK CTA€E
BJIACHUKOM PEUCH, 10 € MPEAMETOM ITO3HUKH, a 3 IHIIOTO OO0KY, € PECTUTYTHBHOIO
yro/100, OCKUIBKHM BiH y OyIb-sIKOMY BUIAAKYy 3000B'sI3aHUII MOBEPHYTH TaKy X
KUIBKICTh PeUeH, K1 32 CBOIM XapaKTepOM Ta SKICTIO aHAJIOT1YHI OTpuMaHuM [74].

OcoOnmuBHii  BHJI IMOTEKM MPEJCTABICHUNM TaK 3BaHUM IMOTEYHUM
KPEIUTOM , TOOTO (DIHAHCOBUM JIOTOBOPOM, YKJIAJICHUM 3 KPEAUTHOIO YCTaHOBOIO,

SKUW BUMAara€ BHUIUIATH 3 3000B'A3aHHSAM TOBEPHYTH I[E€BHY CYMYy Tpollen
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OPOTATOM TEPMIHY, L0 BapilO€ThCS Big MIHIMyM 12 micsmiB g0 makcumym 30
pOKiB, Ha nmpuaOaHHS, OYAIBHHUITBO a00 PpEKOHCTPYKIIIO HEPYXOMOCTI, sKa
BUKOPHCTOBYBAaTUMETHCS SIK OCHOBHE MICIIE IPOKMBaHHs. baHKiBChKa yCTaHOBA, 31
CBOr0 OOKY, OTpUMY€E peajibHy TapaHTilO, PEECTPYIOUM IMOTEKy Ha MailHO, sKe
00OB'SI3KOBO Ma€ OYTH BUIBHUM BijJ OOTSDKEHB, 100 3apeecTpoBaHa IMOTEKa
3aBkau Oyna mepiioi yepru. Takok Ciiji 3a3HAYUTH, 10 CTOCOBHO 3€MENbHUX
inotek, cr. 38 3akoHy mHpo OAaHKIBCHKY MAISUIbHICTb BCTAHOBJIIOE MPUHIIUI TaK
3BaHOTO «IIMITY (piHAHCYBaHHS», AKUW BU3HAUMUB JIIMIT HAJaHHS 3€MEJbHOI
no3uku Ha piBH1 80% BiJ BapToCTi MaifHa, 1m0 migsrae inmoreui. Ciil Takox
3a3HAUMTH, M0 CYAOBa MpPaKTHKa 3apa3 MOCTIAOBHO CTBEPDKYE, IIO 3eMelbHa
1MOTEKa, SIKa HE BIAMOBIJA€ JIMITY (piHAHCYBaHHS, BCTAHOBJICHOMY CT. 38 3aKoHY
CNIJI BB&KATU HEAINCHOIO, KPIM BHUMNAJAKY, KOJM CTOPOHU JOMOBIISIFOTBHCS IIPO
MEPETBOPEHHS IOTOBOPY Ha 3BUYAMHMIM imOTeUHUM Kpeaut [235].

OTxe, IMOTEKY Ha 3€MJIIO CIIJ BIJPI3HATH BiJ IMOTEYHOTO KPEAMTY, SKHIA
Ma€e KOPOTIIMM TepMiH Jli Ta TaKOXX MOK€ OyTH 3alpONOHOBAHMM ISl PIZHHUX
1i7IeH (HampuKIIaa, KymiBist Apyroro OyAnHKY abo Tepersis iICHYI0UOi 1MOTEKH).

3BUYailHO, BpaxoBYIOUYM (PYHKI[iFO, AJis SIKOI BOHA MpHU3HAYE€Ha, 3€MEJIbHA
1IOTEKa Ma€ JesiKi MpUBLIET, Takl K 3aCTOCYBaHHS HUKYHX MTPOIIEHTHUX CTABOK 3a
aTekaMu TOPIBHAHO 3 HAJAHHSM 3BUYAMHOTO KPEAUTY Ta OOMEXEHHS
HOTapiaJIbHUX 300pIB.

[lin wac migmucaHHa AOTOBOPY OaHK Ta MO3WYATBHUK BU3HAYAIOThH TUIAH
MOTAIlIEHHs, HA OCHOB1 AKOro Oy/ie BM3HAUYEHO PO3MIp BHECKY 3a MOTAIIECHHSM
(BKJIFOYAIOUM OCHOBHY CyMy OOpry Ha J0OJaTOK J0 HapaxOBaHUX BIJCOTKIB,
y3rOJDKEHUX HAa MOMEHT MIIMKUCaHHs). Y 3B'S3KY 3 IIMM HEOOX1THO OIIIHUTH KUIbKa
rinote3. dikcoBaHa cTaBKka (NMpUB'sI3aHa 10 1HACKCY Eurirs) xapakTepu3yeThCs
TAM, 10 BOHA HE MIUIATa€ KOJWBAHHIM IMPOTITOM TEPMIHY Jii KpEauTy.
3minHa cTaBka (mpuB's3aHa 10 iHAekcy Euribor abo no pedepeHtHOi cTaBKH
€BpONENCHKOr0 I[EHTPATBLHOTO 0aHKy) XapaKTepu3yeTbCcs THM, 10 BOHA
3MIHIOETBCS 3aJIC)KHO BiJ MEBHUX MapaMeTpiB, TAKUX SIK CTaBKU TPOLIOBOTO abo

dbinaHcoBoro puHky [116].
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VY Bumajky 3MIIIaHOI CTaBKH, MPOTITOM TEPMIHY il 1MOTEKHM MOXKHA
3MIHIOBaTH, y TEPMIHH Ta Ha YMOBaX, BCTAHOBJICHUX Y JIOTOBOPI, TUIl CTaBKH, IO
CIIOYaTKy 3aCTOCOBYBajacs, IUIIXOM BHOOPY MDK (PIKCOBAaHOIO Ta 3MIHHOKO
CTaBKOIO.

OOMexeHa cTaBKa sBJIss€ COOOI0 TEBHY 3MIHHY CTaBKy, 3a SIKOI ICHYeE
3a37aJIeTiIb BU3HAYEHA MaKCUMalbHa MeXa, MOHaJ SIKYy MPOIEHTHA CTaBKa HIKOJIU
HE MOXE 3POCTH, HaBITh AKIIO 11 MEpEeBUIIATh PUHKOBI CTABKHU.

30anaHcoBaHa CTaBKa HATOMICTh CKJIAJA€Thcsi 3 (PIKCOBAHOI Ta 3MIHHOI
cTaBKH. Po31oin MK JIBOMa THUIIOJIOTISIMH, OYEBHIHO, BU3HAYATHMETHCSI Barolo,
Ky BBQ)KAIOTh KpAILOI MPUMHUCYBATH (PIKCOBAHOMY KOMIIOHEHTY MOPIBHSIHO 31
3MIHHUM.

Mu 3Haemo, 10 1MOTEKA € apXETUIIOM KPEIUTHUX JOTOBOPIB 1 110 BOHA
TaKOX MOXE YKJIaJaTUCSI MK oco0amu, iK1 He € mianpuemisiMu. KoprnopaTuBHuii
XapakTep 0aHKy MPUBHOCUTH MPOQECiOHaANTI3M Ta HITKICTh Y NiSUTBHICT 3 HaJaHHS
KPEJIUTIB, SIK , 30€piralouv CBOKO «IPOTOTHUIIHY» O13HEC-MOJIeNb, TOOTO 1MOTEKY,
MPEACTaBICHI B PI3HUX Ta OUIBII CKJIAAHUX (GopMax COPSIMOBAaHUX Ha
3aJI0BOJICHHSI TOTPEO, SIKI HE TapaHTYIOThCS IMOTEUHUM JIOTOBOPOM . PosrisiHemo,
HaIPUKJIa], TOTpedy KOMMaHii B YNpaBIiHHI TaK 3BAHOI «aPUTMIEI0 TPOIIOBOTO
HOTOKY», TOOTO YacTOK CUTYall€l0, Ka XapaKTEepU3y€eThCS TUM , IO JOXOAU HE
30IraloThCsl 3 BUTpAaTamMH, B pe3yjbTaTl 4Oro, HaBITh AKIIO KOMIIAaHis Mpojalia
ToBapu ab0 Hajaia MOCIyrd, BOHA YaCTO 1€ HE CTATHE IIHY 1, OT)KE, He MaTUMe
KOIITIB, HEOOXIAHUX JJIsl CIUIATH MPOCTPOUEHOi 3a0oproBanocti. Komnanisa moria
0 3BepHYTHCS 10 OaHKy 3 MPOXaHHSM HaJaTH MO3UMKY B PO3MIpl CyM, sIKI BOHA
BBa)ka€ HEOOXITHUMH IS M€l METH (TaKMM YMHOM ITOBEPTAIOYHCH JIO 1MOTEYHOI
MOJIeNi), alle Take pimeHHs O0yja0 6 HeepEeKTUBHUM Ta JOPOTUM, OCKIJIBKH BOHO
3MycuyIo 0 ii CruTadyyBaTH BIJICOTKH 3a y3TOJKEHUH MEpio, HaBITh SKIIO HEBIIOB3I
micasi 1bOro MmoTpeda B Tpolax 3HUKIA O Micas OoTpuMaHHs KpenutiB. Komwm
notpedba B KPEIUTI € EMIIPUYHOK Ta «apUTMIYHOIO», 3TIIHO 3 1TaIiHChKUM
3aKOHO/IABCTBOM, CaM€ JOTOBIp MNP0 BIAKPUTTS OaHKIBCBKOTO KPEAUTY MOXKE

e(heKTUBHO 3aJJ0BOJILHUTH 1110 MOTpedy [224].



76

bankiBcpkMii aBaHC sBJsie COOOI0 MIATUII TapAaHTOBAHOI KPEIWUTHOI JiHii,
OCKUIbKM OaHK HaJa€ KIIEHTY MEBHY CyMy TpoOIIeH, OTPUMYIOUH SK TapaHTIiIo
3acTaBy IIHHUX manepiB abo ToBapiB (cT. 1846 ), mpu 11bOMY CITIBBITHOIIEHHS M1
CYMOIO aBaHCY Ta BApTICTIO TapaHTIil 3aBXKIM € TOCTIMHOO 1 JJOPIBHIOE MTOYATKOBO
BCTAHOBJICHIH.

Toapu Ta IiHHI mamepu OyayTh IOBEPHYTI OJEp)KyBady aBaHCY HaBiTh
MICJIsl YaCTKOBOTO BIAIIKOAYBAaHHS OTPUMAHOI CyMH, B OOMiH, OYEBHIHO, Y I[LOMY
KOHKPETHOMY BMIIQJIKy HAa 4acTKOBE MOBEpHEHHs 3acTaBu (cT. 1849), 3a ymoBw,
10 KPEAUT 3aTUIIAE€THCS JOCTATHHO TAPAHTOBAHUM.

bank mae mpaBo OTpUMaTH OJATKOBY TapaHTIIO, SKIIO BAapTICTh peuei
3MEHIIUTHCS Ha OJIHY JECATY MOPIBHIHO 3 IOYATKOBOIO BapTicTio (ctarta 1850), a
3a ii BIZICYTHOCTI MOK€ MPOJIOBKUTHU MPOJAXK 3 IPABOM HETAHOTO BIIIIKOAYBaHHS
HEMOTaIIeHOT 0 3aIHILIKY KPEAUTY.

bank-aBaHcogaBelb HE MOXKE PO3MOPSKATUCS TOBApaMHU, OTPUMAHUMHU SIK
3acTaBa, KO BiH BUAAB JJOKYMEHT, 1110 iX mocBiauye (ctaTTs 1846 ), aje moBUHEH
3a0e3neunTH iX 30epiraHHs Ta 3acTpaxyBaTu ToBapu (cTarts 1847 ), CTATHYBIIU 3
aBaHCOAABILS BIJAIMOBIJIHI BUTPATH Ta BJIACHI 300pH, SKIIO BIH HE MpUA0aB iX y
3actaBy (ctatTs 1848) [90].

OxpiM BperysbOBaHOI TaKUM YMHOM TiMOTE3M, IO CTOCYETHCS 3BMYAWHOT
3aCTaBU, TaKOX PO3TIIAJAETHCS aBAHC, BHECEHHH 3a HEPETyJIIpPHOI0 3aCTaBoIo,
SKUW CTOCYETHCS TPOIIOBUX JEMO3UTIB a00 HEeiNeHTHU(IKOBAHUX IIHHUX TamnepiB
Ta TOBapiB, BJIACHUKOM SIKMX CTa€ 0aHK a00 B OyJb-sIKOMY pa3i 3ajuiiae 3a co00k0
NPaBO PO3MOPSKATUCS HUMH. BiTHOCHHU BpETyIbOBYIOTHCS B JCHB IUIATEXKY
IUIIXOM KOPWUTYBAaHHS, MPU LIbOMY OaHK MOBHMHEH MOBEPHYTH JHILE CyMy, IO
MePEBUIIYE BaPTICTh TOBAPY MOPIBHIHO 3 CYMOIO, 0 3a00pTyBaB KJII€HT.

[ToniGHO 1O BIAKPUTTS OAHKIBCHKOTO KpPEIUTY, OAHKIBCHKUN aBaHC TaKOX
JI03BOJISI€ KIIIEHTY MaTW IEBHY CyMy TpOIIed, JOCTYNHY JUis MOTpeO, Hajarouu
rapaHTiio Ha KOPUCTh OaHKY.

[Tonibna dyHKIiS 1€ OUTBII OYEBUHA B aBAaHCI B KpeauT (a00 KpeauTHIM

JIHIT, TapaHTOBaH1{ 3acTaBorO B Kpeaut, cT. 2800 L{uBiibHOrO Konekcy Itanii). Lle
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BUMAJOK NPOAABI TOBapiB, SKWAW, OUIKYIOUM OTPHUMaHHS I[HU Yy CTPOK,
y3rO/DKCHUI 3 TOKYIILSAMH, HETailHO OTpUMye€ aBaHC Ha CyMH Bia OaHKY,
MONepeIHbO HAAABIIM BIAMOBIHI KPEIUTH Y 3aCTaBY.

OxpemMO BHUAUIAETHCS JOTOBIp OaHKIBCHKMX OIEpaliii 3a MOTOYHUM
paxyHKOM. SIKIIO pO3paxyHKH 3a BHUILEOMMCAHUMHU OMEPalisiMU 311MCHIOIOTHCS Ha
MOTOYHOMY paxyHKY, BJIACHUK PaxyHKy MOXeE pPO3MOPSHKATHCS CyMaMmH, IO
MPU3BOIATh 0 HOTO KPEAWTYBaHHs, y Oyab-sIKMA 9ac, 32 YMOBU JOTPUMAaHHS
OyAb-SIKOT0 y3roJKEHOro TEpMiHY MoBizomiieHHs. Lle BcTtaHoBieHo cT .1852, ska
TaKUM YUHOM PO3PIi3HSIE JIOTOBIP MOTOYHOTO paxXyHKy, nependadeHuit ct. 1823 ta
METOJM BUKOHAHHA JESKUX OaHKIBCBKHMX JOTOBOPIB, 3a SKUMH B3a€EMHI1 KpPEAUTH
MDK OaHKOM Ta KJIIEHTOM 3alUCYIOThCS Ha PaxyHOK Ta MOTallalOThCs MUISTXOM
KOMIIEHCAIIi1, MPUYIOMY OCTaHHINA MOXKE PO3MOPSAIHKATUCA CyMaMH, 110 MPU3BOAATH
0  KpeauTy, y Oyab-sSKMil 4ac, HE YeKaro4yu Y3TO/PKCHHX TEPMiHIB a0o He
3aKpUBAKOYU caM paxyHok [90].

HacraB wac mnpoanamizyBaTu, 0€3yMOBHO, HAMBa)KIUBIMIMK OaHKIBCHKUMI
JIOTOBIP: KOPECMOHACHTCHKUN TOTOYHHM pPaxyHOK a00 OaHKIBCHKHM MOTOYHUMN
paxyHOK. BiH BBaxkaeTbcsd HaWBaXJIMBIIIMM, OCKUIBKM €  Halvacrilie
BUKOPHCTOBYBAaHUM 1HCTPYMEHTOM JIOTOBIPDHHX BIJHOCHMH MiX OaHKOM Ta
KJIIEHTOM, 1, 3HOBY XK TaKu, TOMY III0 BIH Ji€ sk abcopOyroya JereHs s BCiX
HACTYMHUX OaHKIBCBKUX OIepamii, NPU3HAYEHUX [JIs HAAXO/JKEHHS Ha caM
paxyHOK, 1 4epe3 Horo 34aTHICTh THYUKIIIE IEPEMIIIyBaTHCS Ta HaJIaBaTH KPEIUTH
yepe3 CUCTeMY OyXTaITepChbKUX IMPOBOJOK Ta KOMIICHCAIIA SIK 3aci0 3aKOHHOTO
IJIATIKHOTO 3ac00Y.

[To cyTi, 3aBASIKM «aKTHBAIlli» IMOTOYHOTO PaxyHKY, BJIACHHK PaxyHKY
OTPUMYE TIPABO KOPHUCTYBATHCS «OOCITYrOBYBaHHS TOTIBKOIO», IO 3MiHCHIOETHCS
0aHKoOM, 3 SIKMM oco0a ykiana gorosip. /lana mocmyra mossirae y 311HCHEHHI Ta
OTpPUMaHHI IJIATEeKIB BiJ IMEH1 BJacHHUKa paxyHKy [120].

[MBIIbHUM KOJECKC PEryJIlo€ «3BUYAMHHUI» JOTOBIP MOTOYHOI'O PAXYHKY,
KWW € TUM, B CUJTy SIKOTO, 3T1THO 3 MOJOXKEHHSAMH CT. 1823 [[UBUTBHOTO KOMEKCY,

JIBI CTOPOHM 3000B'S3yIOTHCSI BpaxoBYBaTH CBOi BIUAMOBIAHI KpPEAWUTH, IO
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BUHUKAIOTh BiJ] B3a€EMHUX TMeEpeKa3iB, HA PaxyHKY, BBAXKAIOUM iX HaAIWHUMHU Ta
HEJOCTYIMHUMH JI0 3aKPUTTS PaxyHKY, Ta CIPSIMOBYIOUYH iX Ha KOMIIEHCAIIIIO, SKa
B1IOyAEThCA TICs 3aKiHYEHHS TEpPMIHY [ii JOTOBOpPY, SKIINO TUIBKA CTOpPOHA-
KPEAUTOp HE BIIMOBUTHCS BiJl MpaBa BUMAratu CIUIAaTH HAJEXKHOI i CymH, 1 B
TaKoMy pasi JoroBip OyJie IOHOBJICHO.

«baHKIBCBKMI» MOTOYHHI pPaxXyHOK Ma€ CIUIbHE 3 IHM JOTOBOPOM
OyXraiarepchbke peryjioBaHHS IOTOYHOIO paxyHKy, TOOTO NPUUHATTS TOTO
00JIIKOBOTO METOJTy, II0 XapaKTEPU3Y€ETHCS aHOTALIED 1€0ETOBUX Ta KPEAUTOBUX
3aMuCIB B OKPEMUX KOJIOHKaX, ajie¢ He OLIbIIe TOTO, OCKUIBKUA MOr0 XapaKTEPHOIO
pucol0 € 3000B'A3aHHS, sike OaHK Oepe Ha cebe mepeln KIEHTOM (BIACHUKOM
pPaxyHKy) 3/A1MCHIOBaTH Ha KOPUCTh OCTAaHHHOTO Ta B OOMIH Ha BHHArOpoOiy (sKa
MaTuMe (popMy KOMICIi) KacoBe 0OCITyroByBaHHS, TOOTO NPUUMATH Ta BAKOHYBaTH
IUIaTEX1 Ha KOPUCTh Ta MPOTH BIACHHUKA PAXYHKY, 110 IEPETBOPUTHCS HA TPOIIOBI
nepeKasu, ki, BigoOpakeHI Ha paxyHKy, 1 sKi 30UIbIIYBaTUMYTh Ta
3MEHIIIYBaTUMYTh HOro OanaHc. 3aBASKH LbOMY JOTOBOPY KIIEHT Oepe y4yacTb y
JTISTIBHOCTI  0aHKy IOJ0 CTSITHEHHS CBOiX KPEOUTIB Ta CIIaTH OOpriB,
BUKOPUCTOBYIOUYHM MOTOYHHUI paxyHOK sk Micue (00miky) [208].

Xo4a Ba)JHMBICTh LIOTO JIOTOBOPY Oyia BijoMa PO3POOHUKY HHUBLIHLHOTO
Kozekcy, y posauti XVII Hemae KOHKPETHOTO PEryJIIOBaHHS I[bOTO IUTaHHS,
HATOMICTh 3aKOHOJABEIlb OOpaB pETYTIOBAHHS pO3PAXyHKIB 3a OCHOBHUMH
OaHKIBCHKMMHU OTEpaIfisiMd Ha MOTOYHOMY PaxyHKy (TOOTO MEMO3WTY, aBaHCY,
BIJIKpUTTA Kpeauty). JlificHO, 1eno3nuTH, aBaHCH Ta KPEAUTHI JIIHIT MOXKYTb, ajie HEe
00O0B'A3KOBO, PO3pPaxOBYBATHUCS Ha MOTOYHOMY paxyHKY, 1 HacHiJKOM I[bOTO
BUOOpY € Te, L0 BJIACHHUK PaXyHKy MOXE pO3MOPAIKATHCS CyMaMU Ha CBOEMY
paxyHKy B OyIb-sIKMii Yac, 32 YMOBH JOTPUMaHHS Oyab-KOTO TepeadadueHoro
TepMiHy ToBioMIIeHHS. [Ipo6iiemMoro €, KO MiX BIACHUKOM PaxXyHKY Ta OaHKOM
ICHy€e KUIbKa BIHOCHMH a00 paxyHKiB, HaBiThb Yy pI3HMX BaJllOTaX, aKkTHUBHI Ta
MACHBHI CaJIbJI0 IMX BIIHOCMH a00 paxyHKIB KOMIIEHCYIOTHCSI OJIMH 3 OIHUM,
SKILIO HE JOMOBIEHO Tpo iHIIe (cT. 1853 IuBinbHOTO KOMEKCy ) ab0 KOJIM paxyHOK

€ CIUIBHUM 1 BJIACHUKW CHIJIBHOTO PaXyHKY MOXYTh 3/1MCHIOBATH oOIlepailii
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OKpEMO, BOHU BBa)KAIOThCSI CIIUIBHUMHU KpEAUTOpaMU OaHKY (11010 CIUIaTH CyM Ha
paxyHKy) abo aediTopamu 0aHKY (IIOJ0 CIUIATH BiJ’€MHOTO CalbJ0 PaxXyHKY) (CT.
1854 IluBinpHOrO KOAEeKkcy) Takoxk, SIKIIO oOmepallis PerylloeTbcsi MOTOYHUM
paxyHKOM 1 YyKJIaJeHa Ha HEBU3HAYCHHH TEpMiH, KOXHa CTOPOHA MOXE
BIJIMOBUTHUCS BIJ] JOTOBOPY, MOBIJOMMBIIM IHIIY CTOPOHY MPOTATOM CTPOKY,
BCTAHOBJICHOTO 3BHUYAaEM, a00, 3a HOro BiJICYTHOCTI, IPOTATOM IT'ATHAUATUA JHIB
(ct. 1855 muBinpHOTO KOMEKCY) [90].

[ToToyHmii paxyHOK, KUl NOpHUBaTHI OCOOM Ta MIANPUEMCTBA IIOIHS
BIIKpUBAIOTh y OaHKYy, HE € JCMO3UTOM, BIAKPUTTIAM PaxXyHKy UM aBaHCOM, IO
PETYIIOIOTHCS MOTOYHUM PAXYHKOM, TOOTO THIOBHUM OaHKIBCHKMM JIOTOBOPOM 13
MYHKTOM IIPO MOTOYHUM paxyHOK, @ HETUIIOBUM JOTOBOPOM 3 PEryISTOPHOI TOUKH
30py, ajlé TUIIOBHM 13 COLIAJIbHOI TOYKU 30pYy, OCKUJIBKH Hapasl, 3aBISKH HOro
HMIMPOKOMY Ta MOCTIHHOMY MOIIMPEHHIO, HOr0 MOKHA 1ICHTU(IKYBATH 32 ACSIKUMU
XapakTepHUMM O3HaKaMH, Iepll 3a Bce, 3000B'A3aHHSIM OaHKYy 3/1HCHIOBATH
KAacoBe OOCIYroBYBaHHS KJII€HTa (BJIACHUKA PAXYHKY), IO PETYJIIOBATUMETHCS 32
JIOTIOMOTO10 aHOTAIllil HA TOTOYHOMY PaxyHKY.

BracHuk paxyHKy MOXe pO3MOPSAIKATUCS aKTUBHUM 3QJIUIITKOM Ha paxyHKY
B OyIb-siKHMil yac (IUISIXOM 3HATTS HWOTO, NUISIXOM JOpY4YeHHs OaHKy 3apaxyBaTH
JOro Ha IHIIMHI paxyHOK, IIJISIXOM PO3MOPSIKEHHS HUM 32 JTOIOMOTIOI0 MJIATIXKHUX
IHCTPYMEHTIB, TaKUX fK Je0€TOBI KAPTKH, KPEIUTHI KAPTKH, YEKH, IUIaTIXKHI
Jopy4yeHHs1). Y CBOIO yepry, 0aHK MOK€ BUMAaraTH CIUIaTH J1I€OETOBOIO 3aJIUIIKY B
OyIb-sSKMIl 4Yac, SIKIIO BiH HE 3000B'si3aBcsi 30epiraTd MEBHY CyMy Tpouieil y
PO3MOPSIKEHH] KITIEHTA.

Yepes [0ToBip KOPECIOHACHTCHKOIO TMOTOYHOTO PaxXyHKy OaHK MOe
3aJly4aTH Ta HAKOMTMYYBATH 3a011aJKEHHS, ajie 11e HEe € HOro OCHOBHOIO (hYHKIIIETO.
Icaye Garato iHmmMx (opM 3a0MIaKEHb, SAKI MOXKHA BUKOPUCTOBYBATH OUIBII
BUTIJTHO, HIK TMOTOYHUN PAaXyHOK. 3 TOYKH 30py E€KOHOMIYHOI JIOTIKH, TPOIIi
BKJIaJIHUKA HAJXOJSTh Ha OAHKIBCHKUN PaxyHOK HE JUIsl OTPUMAaHHS BUHArOpOAU
(duepes BiICOTKH), a JyIsi GOPMYBaHHS KOIITIB, HEOOXITHUX OaHKY JJIs BUKOHAHHS

MJIATDKHUX JOPYYEeHb, HAJJAHUX BJIACHUKOM pPaxyHKY TpeTiMm ocobam [186, c. 35].
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Bumnucku 3 paxyHky 3a 1e0€TOBOIO Ta KPEAUTHOIO CHUTYAIIIEI0 MEPIOJUIHO
HAJCUJIAIOTHCSA KITIEHTY Ta TAaKUM YHMHOM 3aTBEP/UKYIOTBCA Yy pa3l HEmoJaHHS
OCKap>KeHHsI mpotarom 60 AHIB 3 MOMEHTY OTpuUMaHHs (CT. 8 3aKoHy Mpo
OaHKIBCHKY JISUTBHICTB).

VY Bumajaky, K0 paXyHOK 3apEECTPOBAHO HA IM'sl KUIBKOX OC10, K1 TaKOX
MOXYTh JIISITU OKPEMO, BOHHM BBAXKAIOTHCS CONIAPHUMU KpEAUTOpaMHU Ta
OOp)KHMKaMM 3aJMIIKIB Ha paxyHKy (cT. 1854), a skmo omeparis, o
PEryNIoeThbcs MOTOYHUM PAaxXyHKOM, YKJIa/leHa Ha HEBU3HAUEHUN TepMiH, KOXKHa 31
CTOpIH MOX€E BIJIMOBUTHUCA B1J] JOTOBOPY, MOBIJIOMUBILH IPO € MPOTITroM 15 nHiB
(ct. 1855).

[Ile ofHUM KpEeAUTHUM JOTOBOPOM, IO peryntoeThest B po3aum X VII kauru
yeTBepToi L{uBinbHOrOo Konekcy Itamii, € OaHkiBchbka 3HMKKa (ctarti 1858-1860
[MuBineHOTO KOAEkcy Itamii). KpenutHa notpeda , Ky 3a0BOJIbHSE 1IEH KOHTPAKT
HAJIC)KUTh TUM, XTO HE Ma€ IPOIIEH, aje Ma€e IpaBoO Ha KPEIUT, TOOTO HE OTOYHI,
a MaiOyTHi1 rpouii [90].

JIMCKOHT - 1Ie JoToBip, 3a SKUM OaHK, ITCJIS BHUpPaxXyBaHHsS BIJICOTKIB,
aBaHCy€ KIIEHTY CyMy KpEAHMTy TpeTiM ocobam, TepMiH [ii SIKOTO IIe He
3aKIHYMBCA, B OOMIH Ha mepeady caMoro KpeauTy 3 IpaBoM CTATHEHHS (cT. 1858
[{UB1ILHOTO KOJICKCY).

ITo cyTi, y wiif crpaBi JOCSATAEThCSl HEralilHa MOHETHU3allisl KPEIUTIB, K1 I1e
HE TIJISTal0Th CTATHEHHIO, B OOMIH Ha Mepeaady BIaCHOTO KpeauTy pro solvendo,
Ipy LbOMY KIIIEHT (TepenaBay) 3000B's13aHUI rapaHTyBaTu O0aHKy (oaepxkyBauy)
IaTik OOp)KHUKA.

3rifHO 3 TOMMPEHOI TEeOopi€clo, OaHKIBChKA JHUCKOHTHA yrojga — IIe
KpEIUTHUH 0TOBIp, TapaHTOBaHUM Lieciero pro solvendo.

BiamoBinno o ct. 1858 poky lluBimpHOTO KOmekcy ITtamii, AMCKOHT Ta
JIOTOBIp, 32 SIKUM OaHK (JUCKOHTEP) aBaHCY€E CBOEMY KJIIEHTY (IUCKOHTEPY) CyMy
KpEIIUTY, 10 1€ He MiJIArae CIuiaTi, IKy OCTaHHIN Mae mepea TpeThow 0c00010, B
oOMiH Ha mepegady caMOrO KPEIWTy 3 TPaBOM CTATHEHHS . 3aBOSKH Iecii

KpeauTy OaHK 3MOXKE CTATHYTH CyMYy KpPEAUTYy Oe3MocepeHbo 3 1e0iTopa, SKOMY
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[IECIOHOBAHO KPEAWT: MICIsl CTATHEHHsSI TPOLIOBOI CyMU OOpXHHK TUCKOHTEpa
BUKOHA€ CBOi 3000B'sI3aHHS Mepej] TUCKOHTEPOM, 1 BOAHOYAC OCTAHHIM BHUKOHAE
CBO1 3000B's13aHHs niepes; JUcCKOHTepoM. ONIHAK, Y pa3i HECTSATHEeHHs Oopry, OaHk
MOke 00paTH MK BXKHUTTSIM 3aXOiB MPOTH AebiTopa, SIKOMY Oyl0 MpH3HAYEHO
Oopr, a0 BUMOT0I0 ITOBEPHEHHS aBaHCOBO1 CyMH Bij 1uckoHTepa [90].

CymMma, 110 aBaHCYEThCS JMCKOHTEpPY, HE 30IraeTbcs 3 CyMOIO KpEIuTy,
OCKUIbKHM OaHK 3a3BHYail BIIPaxoBY€ 3 II€T CYMU CyMy, IO JOPIBHIOE BiJICOTKaM,
Kl JUCKOHTEp MOBUHEH OyJe CIUIATUTH HOMY 3a OTpUMaHe (iHAHCYBaHHS.
JIMCKOHT, (paKTUYHO, HABITH SIKIIO CYMPOBODKYETHCS MEpenadero KpeauTy, Bce
0JIHO € (iHAHCYBAHHSIM, IKE XapaKTEPU3YETHCS THM, III0 BOHO KOMIIEHCY€E TOTOYHY
HecTauy rpoieil cy0'ekra 10 MOMEHTY OTPUMAaHHS MEePeAaHOro KpeauTy , TaKuM
YUHOM MEPETBOPIOIOYM HMOT0 3 MalOyTHIX Ipouieil Ha MOTOYHI. 3 L€l MPUYUHU
JUCKOHTEp IOBUHEH CIUIATUTU JUCKOHTHOMY OaHKy IEBHY CyMy Tpolled y
BUTJISA/II BIJICOTKIB, PO3paxoBaHy 3aJIeKHO BiJ 4acy, IO BiaauUIge (GpiHaHCYBaHHS
Bil TEpMiHy TMOTamieHHs Kpeauty. Llfo cyMy IUCKOHTEp CIUTauye MUISIXOM
BIJIMOBITHOTO 3MEHIIIEHHSI CYyMH, SIKy OaHK BUILJIATUTh MOMY SIK aBaHC 3a HOTO
KpeauToM. TakuM 4YMHOM, JUCKOHT BUKOHYE (PYHKLIIO «MOOUII3alii» KpPEOUTIB,
110, KPIM TOTO, € TUMOBUM JJIS IHIIUX JIOTOBIPHUX (POpPM, TaKuX 5K (HaKTOPUHT
[169].

['inore3a IMCKOHTYBAHHS KPEAUTHUX IHCTPYMEHTIB € Tyke nomupenoro. Ha
MPAaKTUIll JTUCKOHTYBAHHS KpeAuTy a00 KpPEJUTHOTrO I1HCTPYMEHTY HE €
130JIbOBAHOIO OTIEPAIli€l0, a € peaizalli€lo yroJau MK 0aHKOM Ta KJIIIEHTOM, B CHITY
AKOI MepIIri 3000B'I3y€ThCS MPUUHATH 3alUT HAa JAMCKOHTYBAHHS KpPEIWTIB Ta
IHCTPYMEHTIB JI0 TIEBHO1 CyMH.

Otxe, 1ie CHpaBXHIM JOTOBip 13 OOOB'SI3KOBOIO CHJIOK), OCKIJIBKH BIH
MOPOKY€E 3000B's13aHHS JIJIs1 000X CTOPiH; OOTSKIIMBUIA , OCKUTBKH aBaHC KPEAUTY
HAJAEThCSl OAHKOM B OOMIH Ha MepeKa3 KpeIuTy Ta CIUIATy BiJICOTKIB; 3pPEIITOIO,
1€ AOTOBIP 13 B3aEMHUM BUKOHAHHSM.

banky CchOromHI TaKOX BIAITPAIOTh HEHTPAIbHY POJb Y HOBUX CEKTOpax

(b1HAaHCOBOT JiSIBHOCTI (JII3UHT, (DaKTOPUHT, KPEAUTHI KapTKH, CIIOKHWBYUM
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KPEIUT, YIPaBIiHHS B3a€EMHUMH (DOHIAMU TOIO), SKI HE BXOMSTH O THUIIOBOT
KpeauTHOT (pyHKIIIT OaHKIB 1 TOMY TaKOX MOXXYTh BUKOHYBATHUCS HEOAHKIBCHKUMU
(GhIHAHCOBMMHM KOMITaHISIMH, TOOTO  KOMIIaHIsIMU, SIKI TaKOX HE 3IHCHIOIOTH
TSTBHICTE 31 300py 3aomapkeHb cepen HaceneHHs. [li HOBI (iHaHCOBI BHIU
JUSTBHOCTI TaKOXXK MOXYTh 31ACHIOBATUCS OaHKaMU OMOCEPEAKOBAHO, HUISIXOM
CTBOPEHHSI aBTOHOMHHMX KOMITaH1i, KOHTPOJIbOBAaHUX HUMH, KOXKHA 3 KUX MPALIO€
B TMEBHOMY cekTopi. Takum 4dYMHOM, cydacHHM OaHK TNPUNHSAB CTPYKTYpPY
O6ararodyHKI10HATHLHOI 0AHKIBCHKOI TPYIIH.

Bike gesikuii yac y ceKTopi OaHKIBCHKUX JOTOBOPIB OCOOJIUBO B1AUYBA€THCS
notpeba B OUIpIIOMY 3axHUCTI (He Jume (OopMadbHOMY) CIIa0KOi CTOPOHHU
KOHTPAaKTy, KO0, SIK IPAaBWIO, € KIIEHT OaHKy, 3MYUIEHHI dYepe3 BIJICYTHICTb
pealbHUX aJbTepHATHB JOTPUMYBATHCA YMOB, BCTAHOBJICHHX OaHKamMH B
OJTHOCTOPOHHBOMY TOpsAAKY. BogHouac Oysio MiAKPECICHO HEAOCTaTHICTb
MOJIOKEHD IUBIILHOTO KOJEKCY II0JI0 3arajibHUX JoroBipHUX ymMoB (cT. 1341 1K
ITam’).

3akon Ne 154 Bigm 1994 poky, 3ampoBajvB 3arajibHE pETyJIIOBaHHS
OaHKIBCHKUX Ta (PIHAHCOBUX KOHTPAKTIB, SIKE Mependadae HU3KY MOBEAIHKOBUX
3000B's13aHb, CHOPSIMOBAHUX Ha 3a0€3MEUEHHS HAJIEKHOI MPO30POCTI JTOTOBIPHUX
YMOB, III0 3aCTOCOBYIOThCSI OaHKaMu Ta 1HIIUMHU (HIHAHCOBUMH MOCEPEIHUKAMHU.
HaiiBaxuBimii MOJIOKEHHS TeTep 3 TONpaBKaMU MEPEHECEHI 10 3BEACHOT0 TEKCTY
3axkoHy npo OaHKIBCHKY JISJIBHICTb.

1106 cTOpoHHI MIAPSAIHUKH MOTJIM pOOUTH OOIPYHTOBAHI OI[IHKUA Ta BHOIp,
O0aHku (Ta iHII (iHAHCOBI MOCEPETHUKH) 3000B'A3aH1 PO3KPUBATH T'POMAJACHKOCTI
€KOHOMIYHI yMOBHM (TIPOLICHTHI CTaBKW, I[iIHW, BUTpaTH, BAIIOTH, IO
3aCTOCOBYIOTHCS TOIIO) MPOTIOHOBAHUX OIepalliil Ta mociayr. A Jyis 3a0e3nedeHHs
e(pEeKTUBHOTO 3HAHHA YMOB, IO 3aCTOCOBYIOTHCS, IIOCHJIaHHS Ha 3BUYal
3aboponeno (crarts 116). ns dinancoBux omepaiiii Mae OyTH OIyOJiKOBaHA
cepens edektuBHa riaodanbHa craBka (TEGM), sika Bkirouae BIJICOTKH Ta BCi

300pH, 1110 OHECEH] 17151 BUKOpUCTaHHS Kpenuty (ctaTTs 116 3akony).



83

upoki peryiasTopHi NOBHOBaXXEHHS B 1boMy nuTanHl Bu3HaHi 3a CICR
(ct. 116) , sixa mepeadaunaa BUKOHAHHS 3000B'I3aHHS 010 TTyOIIYHOCTI MIIIXOM
PO3MIILIEHHS OTOJIOIICHHS Y MICISX, BIAKPUTHX JUIsI TPOMAJCBKOCTI, SIKE
MiJICYMOBYE OCHOBHI TMpaBHJIa MPO30POCTi, Ta 1H(OPMALIWHUX JUCTIB, IO
HAJAI0ThCS KJIIEHTAaM Ta MICTITh BKa31BKM MIOJO JIOTOBIPHUX YMOB OKpPEMHUX
oreparliii abo MoCIyT.

baHKiBCBhKI JOTOBOpPY MOBUHHI OyTH CKJIaJIeH] y TUChMOBIH dopmi (cT. 117,
1-i1 a63ar). Kpim Toro, kiieHTy Mae OyTH HaJaHO KOMit0 JOToBOpY ( 3a3BUYai
MITOTOBJICHY Ta TNOMNEPEAHBO HAJAPYKOBaHy), IIO0 MEPEKOHATUCS, IO BIH
o0i3HaHWH 3 yMOBaMH, IO PETYJIOIOTH Il BIIHOCHHU, Ta MA€ JIOKAa3W IUX YMOB.
Jlo 1OroBOpY MOJAETHCS KOPOTKUU JTOKYMEHT, y SKOMY BHKJIAQJICHO OCHOBHI
YMOBH.

Henotpumanns nucbMoBoi (OpMH TATHE 32 COO0I0 HEIINCHICTH JOTOBOPY
(ct. 117), sixa Mo>ke OyTH BU3HAHA JIMIIE 3aMOBHUKOM (CT. 127).

MiniManbHU  OOOB'SI3KOBUM  3MICT JIOTOBOPIB TAaKOX BCTaHOBJIECHUU
3aKOHOM, II00 HAJAaTH KIIEHTY YITKE YSBJICHHS IMPO EKOHOMIYHI yYMOBH, IO
MPaKTUKYIOThCSI OAHKOM.

VY 3B's13Ky 3 UM nepeadaueHo, M0 «IPOIEHTHA CTaBKa Ta Oynb-siKa 1HIIA
I[IHA ¥ yMOBa, IO 3aCTOCOBYIOTHCS, MOBMHHI OyTH BKa3aHi, BKJIIOUYAIOYH, IS
KPEOUTHUX JIOTOBOPIB, Oynb-iKi JOJATKOBI 300pW y pa3l HEBUKOHAHHS
3000B's13aHb», 1 1[0 B JOBFOCTPOKOBUX JOTOBOPAX IMYHKT, KU 03BOJIAE€ OaHKY
3MIHIOBaTH €KOHOMIYHI YMOBH Ha IIKOJY KJIIEHTY MPOTITOM TEPMIiHY JI1i BIIHOCHH,
Mae OyTH CreliajibHO CXBaJIeHUH KiiieHToM (ctatts 117).

Kpim Toro, 3a0OopoHEHO TIOCWJIATHCS Ha TPAKTUKY «BU3HAUYCHHS
MPOICHTHUX CTaBOK Ta OyIb-SKUX IHIIMX I[IH 1 YMOB, IO 3aCTOCOBYHOTHCS.
BiamoBiHiI AOTOBIpHI MOJIOKEHHS, SIKI paHiie OyJid MPUCYTHI € HIKIEMHUMH Ta
BBKAIOTHCSA TAaKWMH, 110 HE Oyl BKIIOYCHI. A TIOJOXKEHHs, IO HAJal0Th
KJIIEHTaM O1JIbII HEBUT1/IHI €KOHOMIYH1 YMOBH, HIXK Ti, 1110 PEKJIAMYIOThCS, TAKOX €

HemicauMU (ctatts 117).
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HenilicHicTh Takux TIOJNIOKEHb Ta HEJOTPMMAHHS TPABWI  IIOJO
MiHIMaJBHOTO 3MICTY JIOTOBOPY TSTHE 32 COOOI0 3aCTOCYBAaHHS MPOLIEHTHOI CTaBKU
Ta IHIIUX €KOHOMIYHUX YMOB, BCTAHOBJIEHUX 3aKOHOM (CT. 117).

Y  JOBrOCTpOKOBMX KOHTpakTax OaHKy Moke OyTH J03BOJICHO B
OJIHOCTOPOHHBOMY TOPSAKY 3MIHIOBATH [OTOBIPHI YMOBH, aji€ ChOTOJHI IIe
MO>KJIMBO JIMIIIE 32 HASIBHOCTI MOBAKHOI MPUYMHU JJIs 3MIHU . 3MIHU IOBUHHI OyTH
MOBIIOMJICHI KIIEHTY 3a TPUALSTH JHIB Ta Yy BCTAHOBICHOMY 3aKOHOJIaBCTBOM
MOPSAAKY; 1HAKIIE 3MIHU, HECTIPUSTIIMBI JUIS KIIE€HTIB, € HEIIMCHUMHU. A KII€HTaM
HAJA€THCS MPABO BIAMOBUTHCS BiJl JOTOBOPY OE3KOLITOBHO MPOTATOM LIICTAECATH
JTHIB 3 MOMEHTY TTOBIJOMJICHHSI Ta OTPUMAaTH, HA MOMEHT MPHUITMHCHHS B1THOCHH,
BUKOHAHHS YMOB, IO MIsUIM paHINIE. B 1HIIOMY BHITQJIKy IOIpaBKa BBAXKAETHCA
MOBYAa3HO cxBajieHor0" [217].

Y Oynp-akoMy BHUIAAKy, Y JTOBIOCTPOKOBUX JIOTOBOpax (Takux SK
OAHKIBCHKUN PaxXyHOK) KJIIEHT 3aBXKIU Ma€ MPaBO BIIMOBUTHUCS BiJl JOTOBOPY 0€3
mTpaHUX CaHKII Ta 03 BUTPAT HA HOTO YKJIAICHHS.

3peITor, y JOBrOCTPOKOBHUX KOHTpakTax OaHK 3000B'I3aHU HaJlaBaTH,
pUHAIMHI pa3 Ha PiK, TOBHE Ta YITKE MMChMOBE MOBIJTOMJICHHS II0JI0 BUKOHAHHS
BIIHOCHH, Hajar0uu ()iHAHCOBUH 3BIT Ta 3BEJCHUHN JIOKYMEHT IPO OCHOBHI YMOBH.
KinienT mae mpaBo oTpuMaTd 3a CBii PaxXyHOK KOMiIO JOKyMEHTArlii, o
CTOCYEThCSI OKPEMHX OIepalliii, 3[1MCHEHUX MPOTATOM OCTaHHIX JIECSITH POKIB
(ctarTsa 119).

bank Itanii KOHTpOIIOE JOTpUMAaHHS MPaBUI MPO30POCTI , a TAKOXK MOXKE
MiJ] CTpaxoM MOKapaHHS 3a HEAIMCHICTh BCTAHOBHUTH, IO MEBHI KOHTPAKTH a00
I[IHHI TIAflepy MAaroTh 3a3/ajieriib BU3HAdeHW TumoBuii 3micT (cT. 117). Kpim
TOTO, y pa3l MOBTOPHUX MOPYIIEHb 3000B's3aHb IIOAO0 PO3KPUTTS i1H(DOpMaIi
MiHicTp ekoHOMIKM Ta (DIHAHCIB MOXKE BHUJATH HaKa3 NpPO MPU3YITHUHEHHS
TISTBHOCTI HAaBITh OKPEMHUX JPYTOPSAIHWX BIUIUICHh OaHKY-HEIJIATHUKA Ha
nepioj, 10 He MePEBUIIYE TPUALATH AHIB (cTaTTs 128).

[TomanpmiiM BHECKOM y MOKpAILEHHS PIBHS 3aXUCTY KIIEHTIB OaHKIB OyIo

BHU3HA4YCHO 34CTOCYBAHH:A HaIIiOHaJII)HOI‘O AHTHUMOHOIIOJIBHOI'O 3aKOHOAaBCTBa 10
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OaHKIBCBKOTO CEKTOpY, fKe crhoyaTKky Bu3HauaB bank Irami sk opram,
BIJIMOBIIAIbHUIM 32 3aCTOCYBAHHS BIAIOBIIHOTO 3aKOHOJIABCTBA B OaHKIBCHKOMY
CEKTOpi, TOJI SIK Temep LI MOBHOBAXKEHHs OyJu rnepefaHi YMpaBiIiHHIO 3 MUTaHb
KOHKypeH1ii Ta punky [100].

Brpyuarounch y cBOiil SKOCTI aHTUMOHOIIOJBLHOTO OpraHy B OaHKiIBCHKHI
cektop, bank Itanmii BcTaHOBUB, 110 €AWHI 0AHKIBCHKI MpaBUjia € «yrojJaMuy, 110
OOMEXYyIOTh KOHKYPEHIIIO, 1 BUMaraB Bia Acoriiamii yTOYHHTH, IO BOHHU €
00O0B'A3KOBUMH JIJIs1 aCOIIMOBaHUX OaHKIB, a TAKOXK CKacyBaTH ab0 3MIHUTH pi3HI
MOJIOKEHHS, OCKUIBKM BOHU BCTAaHOBJIIOIOTH €KOHOMIYHI YMOBH, IO CyIE€pevaTh
MpaBWiaM KOHKYpeHIii. Takok Micis Ii€i 3MIHM TO3UIli HarJisI0BOro OpraHy,
Acoraris TOTOAWIOCS 3 JIESIKMMHU acolllallisiMA  CIHOXKMBauiB TMEPETJITHYTH
MOJIOKEHHS, TMOM'SKIIMBIIM HOr0 OAHOCTOPOHHIM XapakTep Ha KOPHUCTh
CIIO’KHUBAYIB Y KUIBKOX ITyHKTIB.

VY miacymky, OaHKIBChbKa cucTeMa ITamii JAeMOHCTpye BUCOKHUM pPIiBEHb
CKJIAAHOCTI Ta 0araTOrpaHHOCTI, 3YMOBJIEHUWA ICTOPUYHHUM  PO3BHUTKOM,
3aKOHOJIJABYMMH 3MIHAMH Ta €BOJIIOIIEI0 pUHKY (DiHAHCOBHUX mochyT. banku Itamii
BUKOHYIOTb HE JIMIIE KJIacu4yHl (QyHKIIT KpeauTyBaHHS Ta 30epeKeHHS
3a0111aJ[KEHb, ajie i 3IMCHIOIOTh YMCIICHH] JIOTMIOMIKHI Ta KOHCAJITHHTOBI OTepartii,
JiI0Yd B YMOBax BUIbHOI KOHKYPEHINT $K TIOBHOIIIHHI CYO’€KTH pPHUHKY.
HopmatuBHe peryitoBaHHS, 30CE€pe/KeHE B 3BEACHOMY 3aKOHI MPO OAHKIBCHKY
nisbHiCTh (TUB) Ta LluBiIbHOMY KOZEKCl, aKIIEHTye yBary Ha MpO30pOCTI,
dbopmaiizamii JOrOBIPHUX BIAHOCHMH, a TaKOX Ha HaJeXHOMY 1H(GOPMYBaHHI
KJIIEHTIB, [0 € OCHOBOIO JIJIs1 3a0€3MeUeHHs pIBHOBArd Mi>k 0aHKOM Ta KJIIEHTOM.

Bonnodac, He3Baxaroun Ha 3Ha4HI pedopMaTOpChbKi KpPOKH, OaHKIBCBHKI
JIOTOBOPH 3aJIMIIAIOTHCS 3HAYHOI MIipOI0 KOHTPAKTaMH TPUEAHAHHSA, B SKHX
KJIIEHT OOMEXXEHUN y MOXJIMBOCTI BIUIMBY Ha yMOBH. OJJTHOCTOPOHHI 3MiHU YMOB 3
00Ky OaHKy, CKIaJHI TPaBOBI KOHCTPYKIII Ta CTaHAAPTHU30BaH1 JOTOBIPHI
mabJIOHM 4YacTO CTBOPIOIOTH JUCOANaHC HAa KOPUCTh OaHKIBCBKUX ycTaHOB. lle
HIAKPECIIOe  HEOOXIAHICTh  MOCTIMHOTO  BJOCKOHAJEHHS  3aKOHO/ABUYOTO

peryiroBaHHs, 30kpeMa y c(epi 3aXuCTy mpaB CIOXKMBAYIB, @ TAKOXK MOCHUIICHHS
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KOHTPOJIIOIOUMX MEXaHI3MIB 3 OOKy peryistopiB, Takux sk bank Irtamii Ta iHmi

opranu ()iHaHCOBOTO HaTJIATY.

2.2. Micue 0aHKIBCBKHX I0TOBOPiB y cucTeMi 10roBopis @paHiy3bKoi
PecnyOsiku

baHKiBCbKUI CEKTOp, KIIOUOBHH €JIEMEHT CBITOBOi €KOHOMIKH, IpaIllO€ B
pamMKax CcyBOpoi IpaBoBOi 0a3u, CPOPMOBAHOI NECATUIITTAMU 3aKOHO/IABCTBA,
peryiioBaHHsl Ta Harjsigy. Po3yMmiHHS OCHOB MpaBa, IO PEryitoe OaHKIBCHKY
JIATBHICTh Ta JOTOBOPU € KPUTUYHO BAXJIMBUM HE JuIe i (axiBLIB, IO
MPaIo0Th Y IbOMY CEKTOPi, ajie ¥ JJig CHOXKHUBAYiB Ta MIANPUEMCTB, SIKI IIOAHS
B32€EMO/IIIOTH 3 TUMU (DIHAHCOBUMH YCTAHOBAMHU.

[Ilo6 mnornmubutu cBOE po3yMiHHSA OaHKIBCBKHX JAoroBopiB y ®panumii,
BOKJIMBO YBAXKHO PO3IJIAHYTH OaHKIBCHKI YCTAHOBH, SIKI € OCHOBOIO 111€1 CUCTEMH,
a TaKO>X MPOMOHOBaH1 0AHKIBCHKI MPOJYKTH Ta MOCIYTH. XapaKTep BIIHOCHH MIXK
OaHKaMU Ta IXHIMHU KJIIEHTAMHU TaK0X Ma€ BUPIIIAJbHE 3HAYEHHS, OCKUJIBKH BIH
dbopmye T0CBIT KOPUCTYBAYiB Ta BIUIMBAE HA JIOBIpY Y (DiIHAHCOBOMY CEKTOPI.

Po3Butok y cdepi crasioro ¢iHaHCyBaHHS Ta OOpoTHOM 3 (piHAHCOBUMU
3JI0YMHAMH JIEMOHCTPYE aJamnTaIlilo CEKTOPY /10 Cy4acHUX BUKIHUKIB. Kpim Toro,
MEXaHI3MH BPETYIIOBaHHS OaHKiB, 1X MISUIBHOCTI Ta BIUIMB Iu@poBi3aiii Ha
0aHKIBChKE 3aKOHO/JABCTBO € aKTyaJIbHUMU TEMaMH, [0 BiTOOPaKaloTh MIBUAKHIMA
PO3BUTOK IIi€1 TaTy3i.

KopinHs 0aHKIBCBKOIO pPEryJlOBaHHS MOKHA MPOCTEXKUTH 1O TEPUINX
O0aHKIBCbKUX yCTaHOB enoxu Biapomxenns. OgHak came miciis (GiHAHCOBUX KpHU3
XX cromitTs, 30kpema Benukoi genpecii 1930-x pokiB, cTajia 04eBUIHOIO MOTpeda
B peryJsiTOpHii 0a3i. Y el nepioa OyJio 3anpoBaKEHO KIOUYOBE 3aKOHOIaBCTBO,
CIpsIMOBaHE Ha BITHOBJICHHS JOBIPH TPOMAJICHKOCTI 10 OAHKIBCHKOI CHCTEMH Ta
3aKJIaJIaHHSI OCHOB Cy4aCHOTO OaHKIBCHKOTO Harysiny [72].

banku Ta (iHAHCOBI YCTaHOBM € IIEHTPOM OaHKIBCBKOIO IIpaBa Ta
MiAnagaloTh MiA 0 HU3KKA TPABWI, IO BIUIMBAIOTh HA IXHIO ISUIBHICTH Ta

B3a€EMOJIII0 31 CHOXHUBadaMu. PerymsTtopu BIAIrpaloTh BUpIMIAIBHY POJb Yy
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BIIPOBA/KEHHI OaHKIBCHKOTO 3akoHOAaBcTBa. Jlo 1€l kaTeropii HauexaTh
HEHTpaIbHI 0aHKW, OPraHu MPYIEHIIHHOTO HATJIAMY Ta 1HII OpraHu HATJSIAY, SKi
3a0€3MeuyIoTh JOTPUMAHHS PEryJISATOPHUX CTAHIIAPTIB Ta BTPYYAlOThCA y pasl ix
HeBiANoBIAHOCTI. CHOXUBaYl Ta MIJIPUEMCTBA TaKOXK € KIIOYOBHUMH T'PABISIMH B
O0AHKIBCHKOMY 3aKOHOJIABCTBI, KOPUCTYIOUUCH CIEHIAIbHUMHU 3aCO0aMU 3aXHUCTY,
MpU3HAYCHUMU JJ1s1 3a0e3neueHHs 0e3MeKH IXHIX JICTIO3UTIB Ta TPaH3aKIlIH.

PerymoBanus OaHKIBCHKOT TISUTBHOCTI nepeciiaye KiJIbKa
byHIaMEHTAIbHUX IICH:

. 3abe3neueHHs: (HPIHAHCOBOI CTAOUIBHOCTI BCTAHOBJIIOIOUYM BUMOTH O
KamiTajly Ta JIKBIJHOCTI, II0O MAa€ Ha METI 3amoOIrTH OAHKPYTCTBY OaHKIB, SKE
MO>K€ CTIPUIUHUTH (P1HAHCOBI KPU3H.

. 3axuUCT CIIO>KMBAYIB.

. 3anoOiranHss (IHAHCOBUM 3JI0YMHAaM: OOpoThOa 3 BIIMHUBAHHIM
rpoimieil Ta piHaHCYBaHHSM TEPOPU3MY € MPIOPUTETOM, III0 BUMArae Mi>KHAPOIHOT
CHIBIIpalll Ta CYBOPUX MEXaH13MIB MOHITOpHHTY [131].

Y Opanmii O6aHKIBChbKE MPaBO SBISE€ COOO0I CYKYIHICTh MPaBHI, IO
PEryJIo0Th AiSJIbHICT Ta ONeparlii, 1o 3A1MCHIOIOThCSI OaHKaMU Ta (PIHAHCOBUMU
ycTaHoBaMHU. BOHO OXOIUTIOE MIMPOKHUI CHEKTP MOCIYT Ta OMNepalliii, MOYnHaAI0YU
BiJl TIO3WK 1 3aKIHUYIOYH YTMPABIIHHIM paxyHKaMU, TUIATDKHUMH OTEpallisiMu Ta
(1HaHCOBUMHM 1HCTPYMEHTAMHU.

baHkiBChKI JOTOBOpU BIHOCSATHCA caMe J0 OaHKIBCHKOTO TIpaBa, SKi €
rajqy33i0 KOMEpPIIHHOrO TpaBa, sKa peryioe sk OaHKIBChKI omeparlii, Tak 1
BIJIHOCMHM MDK OaHKaMM Ta iXHIMU KiieHTaMu. LI mpaBoBa 06aza 3abe3mneuye
HaJIHICTh Ta Oe3meKy TpaH3akIlid, 30epiralodyd TaKUM YHHOM ITUTICHICTh
(bpanIy3pK0i (H1HAHCOBOI CUCTEMH.

Perynsaropni opranu, Taki sk bank ®@paniii Ta YnpaBiiHHS TPYIASHIIHHOTO
HarJISy Ta BperymtoBaHHs npobiemMuux nutanb (ACPR), BifirpatoTs BUpIIAIbHY
poib y 3a0e3medyeHHl JOTpUMaHHs OaHKIBCHKOTO 3aKOHOAAaBCTBa. BoHwu
3a0e3MeyyloTh JOTPUMAHHS YCTaHOBAaMH CTaHAAPTIB IUIATOCIIPOMOXKHOCTI Ta

HanexxHoi noBeainku [170].
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CynoBi pilieHHss TakoX 30aradyioTh Ta YTOUHIOIOTH IpaBujia, IO
3aCTOCOBYIOTBCSL 1O OaHKIBCBKOTO CEKTOpy. BOHHM CHpUsIOTH €BOJIOLINHIN
JWHaMIIl OaHKIBCHKOTO TMpaBa, aJanTyr4d MpaBOBI MPUHIUIMA O KOHKPETHUX
BUIIA]TKIB.

Harmnsin 3a 6aHKIBCHKOIO TPAKTHKOIO Ma€ Ha METI 3a0€3MeYUTH CTa0UIbHICTh
(G1HaHCOBOI CUCTEMH, 3aXMINAIOYM TaKUM YWMHOM BKJIQJHUKIB Ta HAI[IOHAJIbHY
€KOHOMIKY BiJl ()1HAHCOBUX KPH3.

OpHuM 13 cTOBMIB OAHKIBCHKOTO MpaBa € 3aXUCT 1HTEpeCiB croxuBayis. Lle
BKJIIOYA€E TIOJOKEHHSA, LI0 CTOCYIOThCA 1H(QOpMalii Mpo KIIEHTIB, MPO30POCTI
KOMICii, 3a0e3MeueHHs] YMOB JIOTOBOPY Ta MpaB y pa3l BUHUKHEHHS CIIODY.
baHKIBCbKE 3aKOHOJABCTBO TAKOX PETYJIO€ HAJaHHS KPEIuTiB, 3a0e3lneuyroun
JOCTYITHICTh MO3UK Ta 3aXMILAI0YX MO3UYAIBHUKIB BIJl HAIMIPHOT 3a00pPTOBaHOCTI
[213].

3riiHo 3 ¢paHIly3bKUM 0aHKIBCHKMM 3aKOHOJABCTBOM , 0AHKH HECYTh HU3KY
IOPUIUYHKUX 3000B's13aHb, CIPSIMOBAHUX Ha 3aXUCT 1HTEPECIB KIIEHTIB, OJHOYACHO
3a0e3reuyoud  TPOo30pICTh Ta CIHpaBeIJIMBICTG OaHKIBChKOI mpakTuku. L1
3000B'sI3aHHS  BUIUIMBAIOTh 3 PI3HUX 3aKOHOJABYMX TEKCTIB, €BPOIMEHCHKHUX
pEerjiaMeHTIB Ta pEKOMEHJAId YTIpaBmiHHS 3 TPYIASHIIHHOTO KOHTPOJIO Ta
BpETYJIIOBaHHS CcropiB. BoHU po3poOiieHi A perysitoBaHHS B3aEMOBIIHOCHH MIXK
KJIIIEHTOM 1 OaHKOM BIiJ] MOMEHTY BIAKPUTTS paxyHKy A0 HOro 3akpuTTH,
BKJIFOYAIOYH IIOJCHHE YIIPaBIiHHS Ta KpeAuTHI onepartii [211].

VY mocTiiiHO MiHIMBOMY (DIHAHCOBOMY CBITI PO3YMIHHS TNPUPOIU Ta
(GyHKI10HATBHOCTI OaHKIBCHKUX MPOAYKTIB 1 TMOCIYT € KPUTUYHO BAXKJIUBUM IS
KOXXHOTO, XTO Oaka€ e€(peKTUBHO KepyBaTH CBOIMU OCOOMCTUMHU (hiHaHCaMH abo
onTUMi3yBaTH (PIHAHCOBI pecypcH KoMmaHii. baHkiBCbKe MpaBo, SK crellianizoBaHa
rajgys3b IpaBa, PEryJsioe Il MPOAYKTH Ta MOCIYTd, 3a0e3Meuyloud TaKUM YUHOM
IIPABOBY OCHOBY JUIsI 3aXUCTY CIIO’KMBAUIB TA PETYIIOBAHHS OAaHKIBCHKUX YCTAHOB.

ITowatox 2025 poky O3HAMEHYBAaBCS 3HAYHOIO HAIPYKEHICTIO MO0
¢dinaHcoBoi cTaOUTPHOCTI (HACHIAKK 1HQUALMIT Ta TMOCHJICHHS MOHETApHOI

noiTukK, O0aHkiBchbki kpusn y Cnonydenux Iltarax Ta IlIBeiimapii), BogHOUAC
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TEOMONIITUYHUM KOHTEKCT 3ajUIIaBCs MAyKe TNOripiieHuM (TpuBajia BiilHa B
Ykpaini, BiiHOBIeHHA KOHQIIKTIB Ha bimsskomy Cxopi, HampyxeHicTh B [HAO-
Tux00KeaHCHKOMY PET10H1).

HesBaxaroun Ha 111 KpusH, (paHIly3bke OaHKIBCHKE PETYIIOBAHHS, 3HAYHA
YacTHHA SIKOTO TOXOJMTHh 3 €BPOINEHCHKOI HOPMATHUBHO-TPABOBOI 0aszu, 3MOIJIO
3a0€3IMeUnTH HAJIIMHY PeryjaTopHy 0a3y, 110 J03BOJIMIO PO3BHBATH OAaHKIBCHKY
TUSUTBHICT, 30KpEMa KpEeAWTHY, IO 3a0e3Meumsio CTIHKICTh (paHIly3bKOTO
(Gh1HAaHCOBOTO CEKTOPY.

B ocranni pokum @paHuis Takoxk 3anpoBaguia THYYKHMM MIAX1A IIOJ0
3aCTOCYBaHHS MPaBWI IUIATIKHUX MOCIYT, Kpaya(aHIUHTY Ta KPUIITOAKTUBIB JI0
cTapTamiB, SIKI po3poOsitoTh (inTex-npoektn y @Ppanimii. OnHak HeNo1aBHI
TPYOHOIIl $K Y KPUNTOBAIIOTHOMY, TaK 1 y (PIHTEX-CEKTOpI CTBOPIOIOTH
MOXIJIUBICTh ISl «TPaJMIHOr0»  (GpaHIly3bKOro OaHKIBCBKOTO CEKTOPY
MPUBEPHYTU YBary 10 CBO€I OUIbIN TOOpOYECHOI Ta OUIBII PEerylbOBaHOI MOJENI
PO3MOBCIOJKEHHS (DIHAHCOBHUX MPOIYKTIB [214].

€Bporneiickka IpyJeHIliiHA cucTeMa 3a3Halia 3Ha4HOi eBosorlii y 2023 porri
13 3aBEpIICHHSIM pOOOTU €BPOMEHCHKUX CHIB3aKOHOJIABIIB HaJ OaHKIBCHKUM
naketoM CRR3/CRD6 (sikuit 3aBepirye BripoBapkeHHs npasui bazens I11) [200, c.
225].

bankiBchke perymoBanHHs y @paniii aie 3a monemno «TBin Ilike», ne
OKpeMi OpraHy KOHTPOJIOIOTh MPYACHIIIMHUI HATJIA] Ta MOBEAIHKY Ha PUHKY.

Ha eBpornelicbkomy piBHI (paHIy3bKi OaHKM MiANagarTh Mg A0 €IUHOTro
MexaHismy Hariany (€EMH), ne €pponeiichkuil uentpanbHuii 0ank (€11B)
30IACHIOE  Oe3rocepefHiil Harisa 3a 3HauylIMMH YCTaHOBAMHM, TOMAl SIK
€Bponeiicbkke OaHkiBCchbke ympaBiiHHA (€BA) BCTaHOBIIOE  perynasiTOpHi
cranaaptu. OxpiM GopMaIbHUX PETYISITOPIB, ICHYIOTh CAaMOPETYIIIBHI OpraHizaiii
(CPO), Taxi sixk @paniry3pka 0ankiBcbka deaepaiist (Fédération Bancaire Frangaise

— FBF), copusitors (popMyBaHHIO OaHKIBCHKUX MpPaBWJI Ta rajdy3eBHX CTaHIAPTIB

[174, c. 73].
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@panimy3pki O0aHKW MIANATA0Th MiA A0 MOEAHAHHS €BPOTNEHCHKUX Ta
HAI[IOHATPHUX TMpaBwil. HalBaXIUBIII €BPONEHCHKI paMKU  PETYNIOBaHHS
BKJIIOYAIOTh:

. [Mpynenmiitai mpaswmia: ¢inamizamis bazenscbkoro pernamenty [lI
(CRR3/CRD6) mocuiitoe BUMOTH JI0 KalliTaly Ta 3alpoBaKye CyBOpIllll MpaBuia
BHYTPIIIHHOIO KOHTPOJIt0. baHku Takox 3000B'a3aHi BpaxoByBatu ESG-pusuku y
CBOIX CHCTeMax YMpaBiHHs], TMOJITUIl BHUHArOpogd Ta TMPOLEC OILIHKH
nocratrHocti piBHsA Kamitay (ICAAP). Binbmiicts monoxkenb CRR3  naOynu
yuHHOCTI 1 ciuns 2025 poky.

. Pernament npo SSM: pamku, BcTaHOBieHI €BponeiicbkuM Coro30M
(€C) nys 3a0e3meueHHs HarsI Iy 3a OaHKaMH B €BPO30HI.

. €auHuii MexaHi3Mm BperyioBaHHs (€MB): perynioe BHopsIKoBaHe
BpETYJIIOBaHHS NMPOOJIeMHUX 0aHKIB y paMKax BaHKIBCHKOTO COI03Y.

. 3akoH npo 1udpoBy onepariliitny criikicte (DORA) (unHHUMIA y BCIX
nepkaBax-wieHax 3 17 ciuns 2025 poky): Bumarae BiJ ()IHAHCOBUX YCTAaHOB Ta
biHTEeX-KOMMNaHIA BIOPOBAKYBAaTH HaJlIHY KiOepOe3neky, ympasminas [T-
pU3MKAMM Ta HarJisia 3 00Ky TPETiX CTOPIH.

. PerymtoBanusi puHkiB KpunToakTuBiB (MiCA): BCTaHOBIIOE BUMOTH
70 JIIEH3YBaHHS TMOCTadalbHUKIB mocayr 3 kpuntoaktuBamu (CASP) Ta
3aMpoBaXKy€ CYBOpl MpaBuia YOPaBIIHHS KamiTaloM Ta pU3UKaMH 010
CTpaxyBaHHS TOKEHIB enekTpoHHuX rpomeid (EMT) Ta TokeHiB, MOB'I3aHUX 3
aktuBamu (ART).

. PernamenTt npo mnatixHi nociayru (PSR) Ta Iepernsunyra dupektusa
npo mwiatixHl nocayru (PSD3) (ouikyetses y 2025-2026 pokax): 3ampOoBaauTH
CYBOpILIl MpaBWJIa 3aXUCTy IMpaB CIOXXKHUBA4iB, MOCWJIUTH 3aXOAW OOpOTHOM 3
IaXpaiCTBOM Ta 3MIHUTH PETYIATOpPHY 0a3y I BIIKPUTOTO OaHKIBCHKOTO
0OCIIyroByBaHHS Ta MOCTa4YaJbHUKIB MJIaTLKHUX nociyr (PSP).

. Pernament mpo mutreBi minarexi (IPR) (2024-2025): nepenbauae
O€3KOIITOBHI MHTTEBI KpeauTHi nepekasu SEPA Ta 3ampoBamxye mOCHiIeHI

3axo/u 3anobiranHs maxpancty [200, c. 225].
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3aneXHO BiJl TeMH, BIAHOCHHU (paHIy3bKuUX OaHKIB 3 IXHIMU KJII€HTaMU
pEryNIoI0ThCSl  PI3HUMH HOPMAaTMBHHMMHU  aKTaMH, BKJIIOYalOud BamoTHo-
dbinancoBuii koaekc (MFC), a Takox @paHIy3bKHH KOJEKC 3aXHUCTy TMpaB
CTHOXKUBAYiB, IO CTOCYEThCS BITHOCHMH OaHKIB 3 pO3APIOHUMHU KIIE€HTaAMH
(HampuKJIaJ, CIIOKUBY1 KPEJIUTH).

BantotHo-(hiHaHCOBHI KOJEKC € 3aKOHOJAaBYMM SJIpOM OaHKIBCHKOT'O MpaBa.
[le#i HabOip cTaHmApPTIB PETYIIOE OCHOBHI acCHEKTH OaHKIBCHKOI MisUTBHOCTI,
BKJIFOYAIOYM CTBOPEHHs OAHKIB, YMOBHU JIOTOBOPIB, JIsSJIBHICTh OaHKIB Ta HATJIs 32
HUMU.

30KkpeMa, HIK4Ye HaBeIEHO KOPOTKHM BUKJIA]l HACTYITHUX MPaBUIL

MoskHa 3a3Ha4UTH, 10 JOTOBIP MPO PaXyHOK, YKIAJACHUN MiK OaHKIBCHKOIO
YCTaHOBOIO Ta 11 KJIIEHTOM, aHATI3YETHCS K IOTOBIp MPUETHAHHS.

Haragyemo, 1o qoroBip mpo npueaHaHHs y GpaHIly3bKOMY 3aKOHOJABCTBI
— 1€ JIOTOBIp, SIKMM «MICTUTHh HaOlp HEMJISATAIOYUX OOTOBOPEHHIO TOJIOXKEHD,
3a37aJIeTiib BU3HAUYECHUX OJIHIEIO 31 CTOpPiIH». TakoX, y JOroBOpl MpUETHAHHS,
OJIHa 31 CTOpPIH HaB'S3y€ CBOIO BOJIIO CBOEMY CHIBIIIPSIHUKY, O€3 MOMKJIHBOCTI
OCTaHHBOI'0 OOTOBOPIOBATH JIOTOBIPHI YMOBH, 11O il Oynu mpeactasieHi. JJorosip
NPUEIHAHHS € JINCHUM, SKIIO CTOPOHA, SIKa «IPUETHYETHCS» 10 JOTOBOPY,
TOOpOBUIPHO Jaja Ha 1€ 3ToAay, 1 JIOrOBIp BIANOBIZAE€ BCIM BHMOTaM,
BCTAHOBJICHUM 3aKOHOM (ITPaBO3JATHICTh, IPEAMET, 3yCTPIUHE 3a10BOJICHHS) [89].

JloroBip TpHWE€IHAHHA, HA BIAMIHY BIJ MPUBATHOTO JIOTOBOPY, Ma€ JIBi
O0COOJIMBOCTI: TepIia ocCOOMUBICTh - BiAmoBigHO a0 crtarti 1171 I{uBinbHOTO
Kozekcy PpaHilii, y 10roBopi NpUEIHAHHS « OyJlb-SKE MOJIOKEHHS, SIKE CTBOPIOE
CYTTEBUI JUCOAIAHC MK MpaBaMHu Ta 0OOOB'SA3KaMH CTOPIH JOTOBOPY, BBAKAETHCS
HEMMcaHuMy». TakuM YUHOM, Y TTMTAHHSX JOTOBOPIB MPUETHAHHS CYIJIT Ma€ MPaBo
BIIXWJINTH OY/Ib-SIKE MOJIOKEHHS, SIKE BIH BBAXKAE 3JIOBKUBAIIBHUM, OCKUIBKH BOHO
CTBOPIOE 3HAYHUU AUCOATaHC MK MpaBaMHU Ta OOOB'SI3KaMU CTOpiH. Y CYIOBiH
MPaKTHIl TPATULIINHO BUKOPUCTOBYETHCS KUJIbKA KPUTEPIiB JJIs1 OL[IHKKM 1CHYBaHHS
FOT0 JUCOANAHCY: BIICYTHICTh B3a€EMHOCTI, BIICYTHICTb PO3TJISAY, HE3BUUAHMIA

XapakTep NyHKTYy [86].
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Hpyra ocobmuBicts - ctarTsa 1190 [uBinsHOTO KOACKCY Tependavae, mo y
pa3l CyMHIBIB JOTOBip MpHEIHAHHS TIYMAadUThCs Ha MIKOXYy 0c00i, sika HOro
3anpononyBaia.lle mpaBuao mae Take * OOTpyHTYBaHHS, SIK 1 T€, 110 BCTAHOBJICHO
opu TIyMaueHHl 103a0ip>KoBUX Ja0ToBopiB.KpiM TOro, aBTop HBOrO THUITY
JIOTOBOPY BBAXKAETHCSA TAaKUM, IO IMepeOyBa€ y BHUT1IHOMY CTAHOBHIII CTOCOBHO
CBOTO CHIBOiApsSAHUKA. Tomy UIsi BIJIHOBJICHHS JIOTOBIPHOI pIBHOBaru €
HOPMaJbHUM TJIYMAUY€HHS JOTOBOPY MpPUEIHAHHS HA KOPHUCTH IependadyBaHO
cnabmoi croponu [86].

Crartsa L. 312-1-1 BamotHo-(inancoBoro kojekcy @paniii nepeadauae,
00 YOpaBIiHHSA JENO3UTHUM paxyHKOM (i3uyHuX oci0, $Kl He [OII0Th Yy
npogeciiiHux norpedax, peryiroeTbes MUCbMOBOIO YTO/1010, YKIIaIEHOIO Ha marnepi
a00 1HIIOMY JOBTOBIYHOMY HOCIi MIXK KJIIEHTOM Ta MOro KPEAUTHOIO YCTAHOBOIO
[89].

Buxoasun 13 3akony Ne 2001-1168 Bim 11 rpymas 2001 poky «IIpo
HEBIAKJIAHI 3aXO0Jd IIOJ0 EKOHOMIYHMX Ta (iHAHCOBUX pedopm», I TEKCT
BUMAarae YyKJIaJeHHsS MHUChMOBOI Yroau MK OaHKIpOM Ta KIIEHTOM i dYac
BIJIKPUTTS JIETIO3UTHOTO paxyHKy (ctaTts 312-1-1 BanmtoTHO-(1HaHCOBOTO KOJEKCY
Opanirii) [69].

[Is BuMOra ImIOJ0 CTBOPEHHS JOKYMEHTa MIAKPIIUTIOETHCS OOOB'SI3KOM
HajgaTu 1HQOpMAIliI0 MPO YMOBU Yrojd, BUKOHAHHS SIKOi BHMAara€ HaJaHHS
MarepoBoro Hocist 860 Oy/Ib-SIKOTO 1HIIIOTO TOBTOBIYHOTO HOCIS 1HMOpMAIIii; y pasi
YKJIaJeHHSI JOTOBOPY AMCTAHIIIMHO, HAJAaTU KIIEHTY KOIIIO Ha mamepi abo Ha
OyIb-IKOMY 1HIIIOMY JOBTOBIYHOMY HOCIi; BHUMOror  (GopmaiizyBaTH  3rojay
KJIIEHTA TITUCOM BIaCHUKA(1B) paxyHKY.

Bumora mono y3akOHEHHS NUCbMOBOI YTrOAM 3aCTOCOBYETHCS JIMIIE 10
neno3uTHUX paxyHkiB (312-1-1 BamrotHo-dinancoBoro koaekcy Dpamniii). Ak
HACJII0K, IOTOYHI PaXyHKH HE IMiMaal0Th i1 1[I0 BUMOTY.

Bumora moao ykiaaeHHs NUCBMOBOI YTOJU 3aCTOCOBYETHCS JIMILIE [0
b13UYHUX 0Ci0, HE3aJIeKHO BIJ TOTO, YW AIIOTH BOHU B mpodeciiuux mimsax (L.

312-1-1 ta L. 312-1-6 BamoTHo-(pinaHcoBoro konekcy @paniii) [89].
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MoskHa 3poOMTH BHCHOBOK, IO KOJH KJIIEHTOM € IOpUIMYHA 0c00a,
nuchMoBa (opma He MOTpiOHA: yrojga Moke OYTH pe3ynbTaToM YCHOi abo
MOBYa3HOI JJOMOBJIEHOCTI.

Skuo Ans BIAKPUTTSA JICTIO3UTHOTO PAaxXyHKY NOTpiOHE oQopMIIeHHS
MUCbMOBOI YrOJM, HE Ma€ 3HAYEHHSA, YW 1€l JOKYMEHT Yy MamnepoBil 4u
CICKTPOHHIN popmi.

Hiticno, BignoBigHo 1o cratti 1174 [uBimbHOTO KOmekcy DpaHilii, KOIH
JUTsL AIACHOCTI JIOTOBOPY MOTpiOHA MUcbMOBa ¢opMa, BOHA MOXKe OyTH CKJIajeHa
Ta 30epiratucs B €JIeKTPOHHIN Gopmi [86].

Kpim Toro, crarrs L. 312-1-1 BamotHo-¢iHancoBoro konekcy ®dpanmii
HAJIa€ KIIEHTY MOXJIMBICThH MOJATH 3allUT HA YKJIAJICHHS JOTOBOPY JEMO3UTHOIO
paxyHKy AUCTaHUIMHUMHU 3aCO0aMU 3B'SI3KY.

Takum yrHOM, HIIIO HE 3aBa)ka€ OAHKIBCHKIM yCTaHOBI MPOMOHYBATH CBOIM
KJIIEHTaM MO>KJIUBICTh BIKPUTTS AUCTAHIIIHHUX JICTIO3UTHUX PAXYHKIB.

Crartsa L. 312-1-1 BamtotHo-(inancoBoro kojekcy @panii nepeadauae,
OCHOBHI TOJIOKEHHS, SKI Ma€ MICTUTU JOTOBIP JIETIO3UTHOTO PAXyHKY, 30Kpema,
3arajibHi Ta I[[IHOBI YMOBH BIJKPUTTSI, BEACHHS Ta 3aKpUTTS [89].

Takum uyWHOM, JOTOBIP MPO BEIEHHS PAXyHKY MMOBHUHEH MICTUTH TIE€BHY
KUIBKICTh OOOB'S3KOBUX PEKBI3HTIB, sIKI BCTAHOBJIECHI JJisi (I3MUYHUX OCIO, sIK1 HE
J1I0Th Y IpoeciiiHux notpedax.

BiamoBinHo 10 3akoHOmaBCTBa, iH(MOpMaIlls, ska mMae OyTH 3a3HA4YeHA B
JIOTOBOp1 MPO BEJICHHS PaxyHKy, YKJIaJeHoMYy (h13UYHOI0 0c00010, sika HE i€ B
npodeciiiHuX LUIAX, BKIIOYAE, 30KpeMa:

. Ha3zBa nmocrtavanpHMKa  IUIATDKHUX — TOCIYT,  ajgpeca  MOro
3apeecTpoBaHOro odicy abo IEHTPAJIbHOTO YIpPaBIiHHS Ta, J€ II€ MOXJIHUBO,
ajpeca ¥oro areHTa abo ¢umii, a TaKOX yCl IHII aJApPecH, BKIIOYAIOUU aJIpecy
€JICKTPOHHOI MOIITH, SIKI HEOOX1HO BpaxoBYBaTH JUIsl 3B'SI3KY 3 MMOCTauYaIbHUKOM
MIATHKHUX MTOCIYT;

. Onuc  OCHOBHMX  XapaKTePUCTUK  IUIATDKHOT  TOCIYTH, IO

HagaBaTUMCTBCA,
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. YMOBHU [OBIPEHOCTI, OOCST MOBIPEHOCTI 1 YMOBM Ta HACHIAKU Il
CKaCyBaHHSI,

. Jlonst TIaTIKHOTO PaxXyHKY MIiCs CMEpTi BJIaCHUKA(IB) IJIATIKHOTO
paxyHKy

. VYei kowmicii, mo migasraroTe cmiiati KopucryBauem  IJIaTIKHHUX

nocayr IlocTadalibHUKY TUIATDKHUX TOCIYT, Ta, AC 1€ MOXIJIMBO, JeTalll TaKUX
KOMICIH;

. Jle 1me MOXIMBO, IIPOIICHTHI CTaBKM Ta OOMIHHI CTaBKH, IO
3aCTOCOBYIOTHCS, 200, AKIIO MalTh BUKOPUCTOBYBATHCS PEPEPEHTHI MPOIEHTHI
CTaBKM Ta OOMIHHI KypCH, METOJl pO3paxyHKy IpOLIEHTHOI CTaBKH, IO
3aCTOCOBYETBCS, a TaKOX JaTa Ta 1HAEKC abo OCHOBa ISl BHU3HAYCHHS
pedepeHTHUX MPOIIEHTHUX CTaBOK a00 OOMIHHOI'O KYpCY;

. {11 06poOKM JaHUX, 110 3AIHCHIOETHCS TTOCTAYaTbHUKOM IIATIKHUX
MOCJIYT, OJiepKyBadi 1H(hOpMaIlii, MpaBo 3anepeuyBaTh MPOTH 0OPOOKU AaHUX JJIs
KOMEpIIMHUX 1UJIeM po3BiAKM Ta CcHocoOM peadizaimii mnpaBa AOCTYyNy [0
1H(opMarlii, IO CTOCYETHCS KITIEHTA, BIIMOBIIHO 10 YMHHOTO 3aKOHOAaBCTBA;

. Ctpok Ta mpoueaypH, 3a JIOMOMOTOI SIKMX KOPHUCTYBad IUIATIKHUX
MOCIYr TIOBHMHEH IIOBIJIOMHTH IIOCTadaJbHUKA IUIATDKHUX TOCIYT  IIPO
HECaHKIIIOHOBaH1, HEMIPABMJIBHO 1HIIIHOBaH1 a00 HEMPaBUILHO BUKOHAHI TUIATLKHI
omepailii, BignmoBigHO 10 crtarti L. 133-24 BanoTHO-(iHAHCOBOTO KOAECKCY
dpaniii;

. BianosiianeHICTh NOCTAYajJbHUKA TUIATDKHUX TOCIYT y TUTAHHAX
HECAHKI[IOHOBAaHUX IUIATIKHUX oOmepamnii BiamosigHo Ao ctarti L. 133-18
BamtotHo-(hiHancoBoro kojekcy Opaniiii;

. BianoBiganpHICTh MOCTayaldbHUKA IUIATDKHUX TOCIYT, TOB'S3aHa 3
1HIIIIOBaHHAM a00 BUKOHAHHSM IUIATLKHUX TPaH3aKIlIH, BiAMOBIIHO 10 cTaTTi L.
133-22 BantotHo-(hiHaHCOBOTO KOJiekcy DpaHilii;

. Tepmin aii 10roBOpYy;
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. [TpaBo kopucTyBaua IUIATKHUX MOCIYT PO3ipBaTH JIOTOBIP Ta YMOBHU
TAaKOro posipBaHHsA BiamoBigHO no crtarti L. 312-1-1 abo crarmi L. 314-13

BamtotHo-dinancoBoro kojekcy dpaniiii;

. YMoBU  (DYHKIIIOHYBaHHS Ta 3aKpUTTA CIUIBHOTO IUIATIXHOTO
PaxyHKy;
. MO>JIMBOCTI MOAAHHS CKapr Ta 1M03aCyJ0BOTO 3BEPHEHHS, JOCTYITHI

KOPHUCTYBA4€Bl IJIATDKHUX IOCTYT, 30KpEMa HASBHICTh IMOCEPEIHHKA, 3 SIKUM
MOKHa 3B’S3aTHCS OE3KOIITOBHO Yy pa3l BUHUKHEHHS CIIOPY, IO BHUHHUKAE 13
3aCTOCYBaHHS JOTOBOPY MPO JCTIO3UTHHHA PaxyHOK a00 PaMKOBOTO JOTOBOPY IPO
MJIATIXKHI TOCIYTH, @ TaKOX YMOBHU JIOCTYIy JO IIbOTO MOCEPEIHUKA, BIAMOBITHO
1o ctatTi L. 316-1 BamtotHoro Ta ¢inancoBoro kojekcy [89];

Bignosigno go mocranoBu Bij 1 BepecHs 2014 poky, iHpopmaiiis, sika Mae
OyTH 3a3Haue€Ha B JIOTOBOPI MPO BEICHHS paxyHKy, YKIageHOMY (I3UYHOIO
0c00010, SIKa HE i€ B MPOodeCIHHUX IIAX, BKIIOYAE, 30KpeMa:

. KoHTakTHI 1aHl KpeauWTHOI YCTaHOBM: 1i Ha3Ba, aapeca ii
3apeecTpoBaHOro odicy abo IEHTPaJIbLHOTO YIPaBIIHHSA Ta, JC II€ MOXJIHUBO,
aapeca 1i areHta abo ¢uii, a TakoX yCi I1HII aapecu, BKIIOYAIOUM aJpecy

€JICKTPOHHOT TIOIIITH, SIK1 CJI1JT BPaXOBYBATH ISl 3B'SI3KY 3 KPEIUTHOIO YCTAHOBOIO.

. YMOBM miANKCaHHS YTOH;

. YMOBU IOCTYIy A0 JIEIO3UTHOTO PAXYHKY Ta YMOBH BIAKPUTTS LOTO
PaxyHKy,

. [Topsinok poOOTHU NIEMO3UTHOTO PAXyHKYy Ta, J€ 1€ MOXKJIHUBO, Pi3HI

JIENIO3UTHI PaXyHKH, SIK1 MOK€ BIIKPUTHU KIII€HT;

. Pi3Hi mocnmyru, 10 NPOMOHYIOTHCA KIIIEHTY, Ta iXHI OCHOBHI
XapaKTEPUCTUKHU, (PYHKIIOHYBaHHS CIIOCOOIB OIJIATH, MOB’A3aHUX 3 PaXyHKOM, 1€
1€ MOYJIMBO, 30KpeMa LUISIXOM IMOCHJIaHHS Ha KOHKPETHI YTOH;

. MakcumanbHH TePMiH BUKOHAHHS TUTATIKHUX JIOPYUYEHb;

. YMoBH 3anepeueHHsl a00 OCKap»KEHHS CIOco0y OIIaTH, MOB'SA3aHOI0
3 PaXyHKOM, JI€ 1I€ MOKJIMBO;

. YMOBH JIOBIPEHOCTI, IEpeKa3y abo 3aKpUTTA PaxXyHKY;
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. Criocobu KoMyHIKaIlii MiX KJII€EHTOM Ta KPEIUTHOIO YCTAaHOBOIO;

. 3000B's13aHHS KPEAUTHOI YCTAHOBH 100 KOH(I1ACHITIITHOCTI.

. Tepmin nii yroau;

. YMOBU 11 3MIHM JIOTOBOPY TPO BEIEHHS PAXyHKY Ta 3aKpPUTTS
PaxyHKy;

. 3aCTOCOBHE [IOTOBIpHE IPaBO, KOMIIETEHTHA IOPUCIMKINSA, 3acO0U

OCKap’KCHHsI Ta 3BEPHEHHS 10 CYY;

. SAxmo mnepenbdadeHo cHCTEMY MeJiailii, NpOUEAypru 3B’S3Ky 3
KOMIETEHTHUM MEA1aTOPOM, BIAMOBIJAIbHUM 3a KPEJUTHY YCTAaHOBY;

. KonrtaktHi nani Tta azapeca OpraHy NpyAeHIIMHOrO Harjsay Ta
BperyJiroBaHHs [83].

OxpiMm iH(popMalii, 110 BUMAraeTbCsi B JOrOBOPl MPO PaxXyHOK, cTarTs L.
312-1-1 BamtotHo-¢iHaHCOBOrO Kojekcy @DpaHilii BU3HAYA€E, IO MPUHHATTS
JIOTOBOPY PO JIECTO3UTHUM PaxyHOK OQOPMITIOETHCS TMIAMUCOM BJIACHHUKA(1B)
paxyHKY.

Bignosigno no crarri L. 351-1 BamorHo-(pinancoBoro kojaekcy dpaniiii,
HEMIAMUCaHHS KapaeThCs MOJATKOBUM IITpadoM y po3mipi 75 e€Bpo [89].

Ile#i mTpad HAKIATAETHCS Ta CTATYETHCS BIJAMOBITHO 1O MpPaBWJ, IO
3aCTOCOBYIOTBCA JI0 TMOJATKy Ha JomaHy BapTicTe. CHip po3riasgaeTbes
aJIMIHICTpalli€lo, sika 3adiKcyBaja IPaBONOPYILIECHHS.

Biamoinno no crarri L. 312-1-1 BamtotHo-dinancoBoro koaekcy dpaHiiii,
OAaHKIBCbKI YCTaHOBHM MAalOTh NPABO B OJHOCTOPOHHBOMY MOPSAKY 3MIHIOBATH
JIOTOBIP MPO PAXYHOK, YKJIaJIEHUH 31 CBOIMH KileHTamu [89].

Bynp-sixi 3MiHHM, BHECEHI1 A0 yroau, OyayTh OOOB'S3KOBMMH JJisi KIIIEHTIB,
30KpeMa, SIKIIO BOHHU:

. 3MIHHJIM 3aCTOCOBaHI I[IHU

. BKJIFOYMJIA HOBI TOCIYTH, IO BEAyTh 1O BHHATOPOAH, IO HE
nepeadavaiacs Ha AeHb mianucanHs yroau [128, c. 583].

3MiHa IOTOBOPY paxyHKY, SIKIO II€ 3MIMCHIOETHCS Ha po3cya OaHKipa, HE

MOXxe OyTH 3/1iCHeHa 6€3 JOTpUMaHHs MeBHOT (hOPMaIbLHOCTI.
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VY pa3i BHECeHHS 3MIH JO JOTOBOPY paxyHKy OaHKIp Mae€ KijgbKa
3000B's13aHb:

. 3000B's13aHHS MOBIJOMUTH TIPOEKT 3MiHM 10 yroau. Crarts L. 312-1-
1 BamtotHO-dinancoBoro konaekcy ®dpanmii nmepembadae, mo Oyab-SKHUN MPOCKT
3MIH JI0 JJOTOBOPY JEMO3UTHOTO PAXyHKY HAJA€ThCS KIIEHTY Ha mamepi abo Ha
IHIIIOMY JOBTOBIYHOMY HOCIi. TakuM 4YMHOM, II€ CIIUJIKYBaHHS MOXXE B1IOYBaTHUCS
a00 Ha ManepoBUX HOCISX, a00 B €JIEKTPOHHOMY BUIJISII, SIKIIO KJIIEHT MOTOAUBCS
Ha BUKOPUCTAHHS 1[bOTO KaHAITy 3B'SI3KY.

. OOOB'SI30K TOTPUMYBATHUCS JBOMICAYHOTO TEPMIHY MOMEPEIHKEHHS.
[IpoekT monpaBKu 10 MOBIIOMJICHHS Ma€ OyTH HAJICIaHHWI HE MI3HIIIEe HIXK 3a JBa
MICSLI 10 3aIVIaHOBAHOI AaTu 3acTocyBaHHs. Llei mepioj npu3HaueHU AJis TOro,
1100 KJIIEHT MIT BUPILINUTH, K NPOAOBKYBATH CBOi BITHOCUHU 3 OAHKOM.

. OO60B's130K 1HPOPMYBATH KIIIEHTA PO JOCTYIHI Homy BapianTu [160].

3 NOpakTUYHOI TOYKHU 30py, CIHIJ 3a3HAYUTH, MO0 Led dopmaizm
nepeadadeHo JUIIE i1 BHECEHHS 3MiH JI0 JJOTOBOPIB JAETIO3UTHOTO PaXyHKY.

Sxmo yroma CTOCYEThCS TMOTOYHOTO  pPaxyHKy a0o  (piHAHCOBUX
1HCTPYMEHTIB, OaHKIBChbKa YCTaHOBa HE 3000B'si3aHa BUKOHYBAaTH Il (popmaibHi
BHMOTH.

JIJisi 1eno3uTHUX PaxyHKIB HEBUKOHAHHS (OpMajbHOCTEH, mependadeHux
crarreto L. 312-1-1 BamotHo-piHaHCcOBOro Kojekcy Dpanuii, KapaeTbcs
mrpadom y posmipi 1500 €Bpo, Ha MOAATOK IO MUCHUILTIHAPHUX CTATHEHB, SKi
MOXYTh OyTH HakjIaJeHI Ha OaHKIBChbKY YCTaHOBY, BHU3HAHY TAaKoOlO, IO HE
BHKOHaJa 3000B'sg3aHHs, 3r1i1H0 3 ACPR [89].

baHkiBCchkMiI paxyHOK 3aiiMae ILEHTpalibHE Micle Yy (yHKIIOHYBaHHI
cyyacHUX (DIHAHCOBHUX BIJIHOCUMH. BiH [103BOJIsIE CBOEMY BIIACHUKY BHOCHUTH
KOIITH, 3MAIMCHIOBaTH (HDIHAHCOBI omepallii Ta YKIagaTh 1HII JOTOBOPH MIXK
O0ankom Ta ¥oro kiieHToM. Lli BimHOCHHM, 0()OPMIICHI YTO0I0 PO PaXxyHOK, sSKa

CTBOPIOE TTpaBa Ta 00OB'SI3KH J1JIsI 000X CTOPIH.
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baHKiBChKMI paXyHOK — 11€ HE POCTO IHCTPYMEHT YIPaBIIiHHS TOTIBKOIO, a
OoproBuil mamip 1 mpaBoBa 0a3a, siKa CTPYKTypy€ TpOIIOBI TMOTOKH MIXK
0aHKIBCHKOIO YCTAHOBOIO Ta 11 KJIIEHTOM.

baHKIBChKMIT paxyHOK, SKHM 4YacTO pO3IIISIIAEThCS AK MPOCTa 3Be/eHA
Tabaus piHaHCOBUX MOTOKIB Mk OAHKOM Ta MOT0 KJIIEHTOM, BUXOJIUTh TAJIEKO 3a
paMKH 11boro Oyxraiarepcbkoro 0aueHHs. Lle BUXOAUTH naneko 3a paMKH MPOCTOi
MOCIIJOBHOCTI HAJXOJKEHb Ta BIJTOKIB KOIITIB, BTUIIOIOYM CKJIQJHUN MPaBOBUIl
IHCTPYMEHT, SKUW BHUPIZHSAETHCS MOABIMHUM JOTOBIPHUM Ta MaTPUMOHIATBLHUM
BUMIpOM. BaHKIBCBKHMII paxyHOK NpPEICTAaBICHUNA Yy BUIISAL 3BEJAEHOI TaONMII
B3a€EMHUX JI€0ITOPCHKUX Ta OOProBUX 3a0OpProBaHOCTEW MIXK JBOMa CTOPOHAMH,
0aHKOM Ta HOro KJIi€HTOM. Xoua Ieil OyXraaTepChKuil MiJIXij] MiIKPecItoe Horo
(YHKLII0 MOHITOPUHTY (DIHAHCOBUX MOTOKIB, BiH HE MOBHICTIO BUPAXa€ MPABOBY
cdepy 3acTocyBaHHs paxyHKy. PaKTUYHO K, OAHKIBCHKUN PaxyHOK € aBTOHOMHUM
IIPABOBUM 1HCTPYMEHTOM, 110 PETYJIOETHCS JOTOBOPOM PO BEIEHHS paxyHKy. Ll
yrojaa HaJa€ PaxyHKY BJIACHOI IOPUIWYHOI PEealbHOCTI, BUXOASYM 32 MEXI HOTO
MPOCTO1 OYXTaNITEPCHKOI UM YIIPaBIiHCHKOI KopucHOCTI [158].

Opuanuno, OaHKIBCBKHI paxyHOK SIBJiS€ COOOK CHHajlarMaTUYHUN
JIOTOBIp, TOOTO JIOTOBIP, IO CTBOPIOE B3a€MHI Ta B3a€EMO3aJICkKHI 3000B'I3aHHS
MK OaHKOM 1 KJlieHTOM. [[71s1 GaHKy 1iei TOTroBip HaKJIaJla€ Ha HbOTO 3000B'I3aHH,
Takl K YOpPaBIIHHS paxXyHKaMH, BUKOHAHHS IUIATLKHUX JOPYYEHb, YIPABIIHHS
JeNo3UTaMM, a 1HOAI M HajaHHA KpeauTHuX JiHid. KiieHT, y cBoio uyepry,
MIOTOJKY€ETHCS BUKOPHUCTOBYBATH PAXyHOK BIAMOBIAHO 1O yMOB, BH3HAYCHHX Y
JIOTOBOp1 MIPO PaxyHOK, MIATPUMYBATH KpeAUTHUN OanaHCc abo0 AOTpUMYBaTHUCS
JI03BOJICHUX JIMITIB oBepapadTy, a TaKOXX CIUIAdYyBaTH KOMICIi, TOB's3aHI 3
HAJAaHUMH TTOCITyTaMHU.

3a cnoBamu Treppi boHHO, «0aHKIBCHKMIA paxyHOK — 1€ JOTOBIP, 32 SIKUM
0aHK 3000B’S3y€ThCS HAJaBaTH CBOEMY KIIEHTY HM3KY IUIATDKHUX MOCIYT Ta
MOCJIYT 3 YIpaBJiHHSA KomTaMu ». [lel noroBipHUil BUMIp Hajlae 0aHKIBCBKOMY
paxyHKy 00Csry, IO BUXOJIUTH 33 MEXI CyTO OyXraaTepChbKHX PaMOK: BIH CTa€e

CTPYKTYPHOIO OCHOBOIO Juisl (PIHAHCOBUX BIAHOCHH, IO PETYJIIOIOTHCS
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KOHKPETHUMH HOpMaMu OaHKIBCHKOTO MpaBa Ta YroAaMmH, YKIAJCHUMH MIXK
croponamu [70].

Oxkpim 10roBIpHOT poJIi, OAaHKIBCAKUN paxXyHOK TaKOXX Biairpae ()iHaHCOBY
pons. Lle no3Bonsie pikcyBaTH Ta KepyBaTu (HIHAHCOBUMH MOTOKAMH MK OaHKOM
Ta Horo kiieHToM. lleii MexaHi3M € IEHTpaJbHUM JUIsI CYy4acHOi EKOHOMIKH,
OCKUJIBKH BIH CIIY’KUTbh SIK 1HCTPYMEHTOM YIIpaBlIiHHSA (POHIaMH, TaK 1 3aco00M
3MIMCHEHHS] TUTATeXiB. TakuM dYWHOM, OAaHKIBCBKHH paxyHOK € OCHOBOIO
YIOPABIIHHS KOIITAMH SIK )1 Pi3UuyHUX 0C10, TaK 1 41 Oi3Hecy.

BankiBCbKHI paxyHOK TaKOX TICHO MOB'S3aHUM 3 MJIATIKHUMU OIEpalisiMu,
K e nependadeHo y BamoTHo-(diHaHcOBOro kojaekcy ®paniiii, KUl CyBOpPO
PEryJtoe MOCIIYTH, MOB'A3aH1 3 IUM TUIIOM JIOTOBOPY.

baHku 1CTOpUYHO Oy OCHOBHUMH BJIIACHHUKAMHU PAXYHKIB y (PpaHIy3bKIi
€KOHOMIYHIM cuctemi. BoHm o0O0poOnsOTH OUIBIIICTH TpaH3aKIIKd dYepe3
OyXranaTepchKi 3alUCH, SK 31 CBOIMH KJIIEHTaMH, Tak 1 3 IHIIUMH OaHkamu. OJHAK
1HOI  (PIHAHCOBI TpaBLl TAaKOX MOXYTh BIJKPUBATH PAaXYHKH, BKIIIOYAIOYH
¢dbiHaHCOBI KOMMaHIi, TUIATDKHI YCTAHOBM Ta TMOCTAYaJbHUKIB 1HBECTHIIIHUX
nociayr. OpHak, OTPUMAaHHS KOIITIB Ha JIEMO3UT 3JIUIIAETHCS OaHKIBCHKOIO
MOHOTIONI€EI0: (DIHAHCOBI KOMMAaHIT HE MOXYTh OTPUMYBATH KOIITH BiJl HACEICHHS
Ha BUMOTYy a00 Ha TepMiH MEHIIIE JBOX POKIB, OKPIM BUHATKOBUX oOcTaBuH (CT. L.
515-1 BamtoTHo-(iHancoBoro koaekcy ®dpaniiii) [89].

[Inati>kHi yCTaHOBM MOXYTh BIJKPUBATH IJIATDKHI PaxXyHKH, MPU3HAYEHI
BUKJIFOYHO JUIsi BUKOHAHHS IUIATDKHMX TOCHYT, BU3HadeHuX crarrero L. 314-1
BamotHo-¢dinancoBoro konekcy @panrii. I[li ycraHoBu He MawTh IIpaBa
BUKOPHCTOBYBATH KOIITH KITIEHTIB SK 3a0MIaaHI YW 1HBECTHUIIHHI MPOAYKTH, a
TaKOK BUKOPHUCTOBYBATH X JIJIS1 BJIACHOTO PaxyHKY.

Crarta L. 522-4 BamotHo-(hiHaHcoBOTO Kojiekcy DpaHilii nependadae, mio
paxyHKH, BIAKPHUTI IUIATDKHUMHU YCTAaHOBaMH, € IUIATDKHUMM paxXyHKaMu, SsIKi
BUKOPHCTOBYIOTHCS BUKJIIOUHO JIJIS TUTATIXKHUX omnepartiid [89].

Oxkpim OaHKiB Ta IHIUX (PIHAHCOBUX YCTAHOB, JESIKI 0cOOM a00 KOMIaHii,

0 He 3alMaroThcs (PIHAHCOBOK MISJIBHICTIO, TaKOX MOXYTh BIJIKpUBATH
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paxyHKH, Taki sIK KOMIIaHii, IO KEPYIOTh KOLITAaMH TPETIX OcCi0 (HampHKiIa,
noBipul paxyHku). Lli paxyHKH HO3BOJSIOTH BIACTEXKYBAaTH B3a€MHI OOpru Ta
3abe3reuyBaT Oe€3IMeUHI MEXaHI3MH PO3paxyHKIB, MOAIOHI 70 OaHKIBCHKOTO
KJIIPHUHTY.

bankiBcbKkl paxyHKH OyBarOTh KIJIBKOX THIIIB 3ajJieKHO BiJl IIJILOBOTO
BUKOPHUCTAHHS Ta YNPABIIHCHKUX XapaKTEPUCTHUK:

A) Jlemo3utHu#l paxyHOK. JIeMmO3WUTHHWI paxyHOK BiJIPI3HAETHCS BiJ
JIETIO3UTHOTO JIOTOBOPY, SIK HOro BHU3HaueHO B LluBiIbHOMY KOJEKci, uepe3
OCOOJMBHM XapaKTep BIJAMOBIIHUX aKTUBIB, a CaM€ B3a€EMO3aMIHHHMX KOIIITIB.

Ha BigmiHy BiJI JemO3UTHOI omeparii, M0 OXOIUTeThes [[uBlIbHUM
KOJEKCOM, $IKa CTOCYEThCSI TIOBEpHEHHS B HaTypl JIEMOHOBAHMX TOBApIB,
OAHKIBCHKUU JEMO3UT J103BOJIsI€ OAHKIPY BUIBHO PO3MOPSAKATUCS KOLITAMHU IS
BrnacHux omepamii (ct. L. 311-1 ta L. 312-2 BantoTHO-(h1HaHCOBOTO KOJEKCY
Opanirii) [89].

Takum unHOM, OaHK HE 3000B'A3aHUI TOBEPTATH TOYHO TaKl )k OAHKHOTH YU
MOHETH, K Ti, IO OyJM BHECEHI1 Ha JCMO3MT, a JIUIIE TPOIIOBUN CKBIBAJICHT Ha
BUMOTY KjieHTa. /{151 6aHKy BIAKPUTTS JEMO3UTHOTO PAXyHKY € YACTUHOIO JIOTIKH
ONTUMAJIbHOTO BUKOPUCTAaHHS OTPUMAHUX KOINTIB, 30KpeMa 3 METOI OijIbII
NpuUOYTKOBUX 1HBECTHIIMA, TaKuMX SK KYyMiBIsS Ka3HAUYCWCHKUX  BEKCETIB,
JMCKOHTYBaHHS a00 HaJIaHHS KPEIUTIB.

3 iHmoro OOKy, Uil BKJIQJHUKA TOJOBHOIO METOI0 € MOKIIMBICTH MaTu
JIOCTYM JI0 BCIX BHECEHUX CYM Y Oynb-sikuil yac. @akTuyHO OaHK 3000B'sS3aHUM
MOBEPHYTH KOIITH HAa BHMOTY, TAPAHTYIOUM TaKUM YHHOM TMOCTIHHY JOCTYITHICTh
KOIITIB JUIs KiaieHTa [71].

Jlenmo3uTHUN paxyHOK BHU3HA4a€ MpaBa Ta 00OB'SI3KM CTOPiH Ta (opmaizye
YMOBH, 32 SKHX KIIEHT MOXXE KOPHUCTYBaTHCS OaHKIBCBKUMHU IOCIyTaMHU.
BinkpuTTs Takoro paxyHKy € OOOB'SI3KOBOIO YMOBOIO JUIsl JOCTYIy N0 I1HIIHX
O0aHKIBCBKUX TIOCIYT, TaKMX SIK ClocoOu oriaTh (OaHKIBChKI KapTKH, YEKH),

320113 KEHHSI a00 KPeIuT.
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Ileir paxyHOK, SIK IPaBUJIO, HEKOMIIEHCOBAHWM, MOXE CYIPOBOJKYBATUCS
no3BosioM Ha oBepapadrt. Lleit m03BUT 103BOJSIE TUMYACOBO 3pOOUTH OanaHc
BII’EMHUM Y MeXKax BCTAHOBJICHOTO OaHKOM JIIMITYy B OOMIH Ha 3acTOCYyBaHHs
MPOLICHTHOI CTABKHU.

[cTopu4HO XapaKTEPUCTUKHU ACTO3UTHOTO PAXyHKY BU3HAYAIKCS MEPEBAXKHO
YTOJI0I0 MK OaHKOM 1 KJIIEHTOM, a TaKoXK OaHKIBChKOIO MpakTukor. OnHakK, B
OCTaHHI POKH 3aKOHO/JABUl BTPYYaHHA TMOMHOXUJIUCS, IO MPHU3BEIO [0
MOCWJICHHSI TIPaBWJ, IO PEryjIlol0Th JEMO3UTHI PaxyHKH, Ta, TOYHIIIE, [0
MOCWJICHHSI 3aXHMCTY IIpaB crokuBayis [132].

b) IloTtounnii paxyHOK — 1€ (popMa paxyHKy, IO BUKOPHUCTOBYETHCS IS
KOHcoOJM1amii BCiX (PIHAHCOBUX OMepaliil MiX JBOMa CTOPOHAMH, SIKMX YacTo
Ha3MBaIOTh «KopecnoHaeHTamu». Ll TexHika, mo Oepe CBi MOYaTOK y AaBHIN
MPaKTHUIll, CIPSMOBAaHA Ha IEHTPAII3AINI0 KOMEPIINHUX omepanii B OJHOMY
obnikoBoMy 3anuci. el nporec cipornye BperyioBaHHs B3a€MHOI J1€01TOPCHKOT
Ta OOproBoi 3a00ProBaHOCTI, SIKE 3IMCHIOETHCS OJJHUM MaxoM, IUISIXOM CILIaTH
OCTAaTOYHOTO 3aIHIIKY OopkHUKOM [110].

ITo cyti, notouHuii paxyHok mae (popmy Tabmuui mudp, mo BigoOpaxae
B3a€EMHY JIe01TOPCHKY Ta OOProBy 3a00ProBaHICTb.

Opnnak, cdepa HOro 3acTOCYBaHHS BHUXOJWUTH JalIeKO 3a MEXl IbOTO
IpocTOro OyXraiatepcbkoro i1HCTpymeHty. Lleld cknmagHMii MexaHi3M, IO
HapOJMBCs 3 OAHKIBCHKOI MPAKTUKH, 0a3yeThCs Ha 00'eHaHHI BCiel 1e0ITOPCHKOT
Ta OOproBoi 3a0OpProBaHOCTI B €IWHUM OajlaHC, SKUW MIAJSATa€e CIulaTi MiCis
3aKPHUTTS PAXyHKY.

[ToTounuii paxyHOK € YTroJIOI0 Sui generis, TOOTO BiH BiAPI3HSAETHCA Bijl
IHIIMX JOTOBOPIB cBoe€to crnenudivnicTio. [l{opa3y, konu BUMOra BHOCUTHCA [0
paxyHKy, BOHa BTpaya€ CBOIO IHAMBIAYyaJbHICTb 1 00'€JHYETHCS 13 3arajJlbHUM
OaancoMm.

S miaKpecIoeThCsl TOKTPUHOK, Ae0ITOpChbKa 3a00proBaHiCTh, BHECEHA HA
MOTOYHUHN PaxyHOK, IEPETBOPIOETHCS HA TPOCTI KPEAUTOBI ab0 Ae0ETOBiI CTATTI,

THM CaMHUM CTUpalO4yu CBOIO NEpBUHHY mnpupoay. Llga tpancdopmaris croporrye
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TpaH3akuii Ta 3abe3neuye Oe3MepepBHY JIKBIAHICTh MDK CTOPOHAMH JO
OCTaTOYHOTO BPETYJIIOBAaHHS €IMHOTO OajaHcy.

Opnna 3 ronoBHUX (QYHKIIM MOTOYHOTO paxyHKy IMOJsrae B TOMY, II00
CIIy’)KUTH TapaHTIMHUM MEXaHI3MOM: B3a€MHI BUMOTH TapaHTyIOTh OJIHA OJHY, IO
3MIIHIOE JIOBIpY MDK cTOpoHamu. lleli mnpuHIMI TIPYyHTYEThCS HaA TOHATTI
o0'emHaHHSA Je0ITOPChKOI 3a00ProBaHOCTI, SIKE B1IOYBa€TbCs OApa3y Iicis il
BHECEHHS Ha paXyHOK, CTBOPIOIOUM TaKHMM YMHOM HEMOJIIbHUHN OJIOK 10 MOMEHTY
3akputTTsa. lle sBMIE, sIK€ YacTO MOPIBHIOIOTH 3 HOBAIll€l0, O3HAYae, II0
MOYaTKOBHI OOpr BTpayae CBOIO aBTOHOMIIO ISl y4acTi y (opMyBaHHI OajiaHCy
[157].

OYHKI[IOHYBaHHSI TOTOYHOTO PaxXyHKY TaKOX O0a3yeThbCs Ha KIFOYOBHX
NPUHIIAIAX, TaKUX SK B3a€MHICTh TPOIIOBUX IME€PEKa3iB Ta YepryBaHHs
nebiTopchKoi 3a00proBaHocTi. B3aeMHICTh 03Hauae, M0 0OMABI CTOPOHM MMOBUHHI
MaTH MOXJIMBICTb BHOCHUTH MpeTeH3li 10 paxyHKy. Lle crBoproe 36amaHcoBaHy
CUCTEMY, JI€ KPEAUTH Ta OOpru PO3MOJISIOTHCS MO Yep3l Ha KOPUCTh OJIHIET a0
iHmoi ctopou. CyaoBa MpakTUKa MIATBEpAUIIA €W MPUHIIUII, BUMararyiu, 1moo
JIOTOBIP MPO PaxyHOK HE OOMEXyBaB MOXJIMBICTH JISI CTOpPIH OyTH MO 4Yep3i
KpeauTOpoM abo OOPKHUKOM.

Kpim Toro, uepryBaHHsS TPOIIOBHX TEpeKa3iB Ma€ BUPIIIAIbHE 3HAUCHHS
JU1st KBamidikallii moTouHoro paxyHky. Lle o3nauae, mo 0ananc paxyHKY MOBUHEH
MaTH MOXJIMBICTh 3MIHIOBAaTHCS Ha KOPHUCTb OyJb-SKOi 31 CTOpiH, IO JO3BOJIE
pealibHy B3a€MOJIII0 MIX 3apeeCTpOBAaHMMH BUMoramu. llel mpuHUIMN KONTMBaHb
3QJIMIIKIB € XapaKTePHOK PHUCOI0 MOTOYHOTO PaxyHKy, LIO BIAPI3HSIE HOTO BiJ
MPOCTUX JIEMIO3UTHUX paxyHKIB, Ha SKUX Je0iTopchka 3a00proBaHICTh HE
KOMIICHCY€ OJTHA OJTHY TAaKUM THYYKUM YHHOM.

C) InatkHui paxyHOK — 1€ cnerugiuHuii OaHKIBCBKUN 1HCTPYMEHT,
BIJIMIHHMM BIJ] KJIACHYHOTO JCMO3UTHOTO PAaXyHKYy, SKHH BUKOPHUCTOBYETHCS

MepEeBaXKHO JIJIs 3/11MCHEHHS IUIAaTHKHUX orepariid [132].
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Le#t Tn paxyHKy BIAKPUBAEThCS HE B 0aHKY, a B IJIATKHIA yCTAHOBI, IO
pOOUTH HOTO JOCTYITHOIO aAIbTEPHATUBOIO JJIsI KOPUCTYBAYiB, sKi HE 0axaroTh abo
HE MOXYTh BIJIKPUTH TPAAUIIIHHNUN 0aHKIBCHKUM paxyHOK.

[InaTi>kHUN pPaxyHOK PETyNIOE€ThCS PAMKOBHM JIOTOBOPOM TpPO HaJaHHS
IUIATDKHUX TOCHYT, VYKJIaJACHUM MUK BJIIACHHUKOM paxyHKy Ta IUIaTLKHOIO
yctaHoBoto. Lleit moroBip peryitoe mnpaBa Ta 00OB'A3KH 000X CTOPiH, BKIIOYAIOUU
YMOBH KOPUCTYBAHHS MOCIYTaMH, 1[0 MPOTOHYIOThCS 3akiafgoM. el tun yroau
HE HajJae MpaBa Ha BCI MOCIYTH, fAKI 3a3BMYail MOB'si3aHI 3 OaHKIBCHBKUMU
paxyHnkamu. J[ificHO, X04a 11el paxyHOK J03BOJIsI€ 3A1MCHIOBATH IUIATIKHI oneparlii
(mepekasu, mpsiMi 1€0€TOB1 CITMCAHHS TOIIO), BIH HE HAJA€ TUX CAMUX MPEPOTaATUB,
10 ¥ JENO3UTHUMN paxyHOK abo moTouHuM paxyHok [193].

[InaTikHUE paxyHOK OOMEXEHUN MEBHUMH OIEpalisiMyd, TOJIOBHUM YHHOM
TUMHU, 10 nependadeni crarrero L. 314-1 BamoTHo-iHaHCOBOrO KOACKCY, sIKa
nepeliuye JTI03BOJIEH] TUIATIKHI MOCIYrd. BiH BKiItOYae nepekasu, npsimi 1e0eToB1
omepailii, TiaTexi 3a KapTKaMu, aje BUKIIOYAE CKIAIHINI TOCIYTH, TakKi fK
BEJICHHS YEKOBOI KHHKKH 200 MOXIUBICTH oBepapadTy [89].

Ha BiamiHy Biag TpaauiiiiHuXx OaHKIBCBKMX paxyHKIB, MOXJHMBOCTI
YIOpPaBIIHHSA KOIITAMHM Ha IJIATIKHOMY paxyHKy oOmexxeni. [IpocTi Tpanzaxiiii,
Takl SK 3HSATTS KOIMITIB a00 3AIMCHEHHS IJIATEX 1B KapTKOK, MOXYTh ITiJJIATaTH
JIOAATKOBUM YMOBaM a00 KOMICIsIM.

VY 1poMy BIJHOILIEHHI OJHIEI0 3 OCOOIMBOCTEH IUIATIKHOTO PAXYHKY € HOTo
HE3aTHICTh NMPOMOHYBATH MEBH1 TpaAuIliiHI OaHKIBChKI MOCIYTH, TaKl K HaJaHHS
KPEOUTHUX JIHIK ab0 MOXJIMBICT, oOBepapadTy, SKi, TUM HE MEHII, €
HEHTPAJIbHOIO (PYHKIII€I0 3BUYANHOTO JETIO3UTHOTO PaXyHKY.

Takum 4yuHOM, 1€ CyTO (PYHKIIOHAJIBHUN 1HCTPYMEHT, OPIEHTOBAHUW Ha
BUKOHAHHS TUIATDKHUX JOpY4YeHb, 0e3 mepudepiiiHuX MOCayr, sKi 3a3BHYal
CYIIPOBO/DKYIOTh ACTIO3UTHUN a00 MOTOUYHUN paxyHOK.

D) CrhemianbHi paxyHku. OKpiM  TpaJMIlIHHUX paxyHKIB, TaKUX SK

JIETIO3UTHI PaxyHKH ab0 TMOTOYHI paxyHKH, ICHYE KaTeropis cremiaibHuX
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paxyHKiB, aAaNTOBAaHUX O KOHKPETHUX MOTPed AK I Ppi3uyHUX 0ciO, Tak 1 AJis
npoecioHaiB.

Jlo HMX HajeXaTh CIIJIbHI PaXyHKH, HEMOAUIBHI paXyHKH, OIIaIHI PaXyHKH
Ta Oi3Hec-paxyHKU. LI paxyHKH peryJmiol0TbCsI TEBHUMH TpaBUIAMH, SIKI
BIIMOBIAAIOTH PI3HUM IIJISIM, IIOYMHAKOYH BiJ] CIIUIBHOTO YIIPABIIIHHS KOIITAMH JI0
3a0e3IeueHHs 3a011a)KeHb a00 HaBITh opraHizaiiii npodeciiHoi aisubHOCTI [213].

HenoninbHuil paxyHOK BHKOPHUCTOBYETHCS B CHUTYalllfX, KOJU KiTbKa OCIO
MalTh PaxyHOK 0e3 »OJHOI CHIJIbHOI BIAMOBIIANBHOCTI MiX HuMH. LleW Tum
PaxyHKy 4acTO BIJKPUBAETHCS MICISI CMEPTi, KOJU KUIbKA CHaAKOEMIIIB MOBUHHI
CHIJIBHO KEpyBaTHM AaKTHUBaMHM TMOMEPJIOi 0coOu, ab0 B KOHTEKCTI CIHUIBHOTO
CHaJKyBaHHS Yd CIMEHHOTO MaiHa.

3 OpUOMYHOI TOYKH 30pYy, (YHKIIOHYBaHHS HENOAUIBHOTO paxyHKY
BHUMarae OJIHOCTalHO1 3TO/IM BCIX CITIBBIIACHHMKIB Ha 3/[1IHCHEHHA omepaiiii (ctT. 815
[IMBUIBHOTO KOJIEKCY) [86].

3a BIACYTHOCTI IIi€1 OJTHOCTATHOCTI >KOJIHA ONepallisl 3 paXyHKOM HE MOXeE
OyTH mpoBeAcHa, 0 1HOA1 MOXKE MPU3BECTH /10 OJOKYBaHHS y pa3i po301>KHOCTEH.
TakuM 4YMHOM, CHUIBHUM PAaXyHOK € IHCTPYMEHTOM YIPAaBIIHHS, SIKHA BUMAarae
0COOJIMBOT PETETHHOCTI Ta KOOPAUHALIIT MK CITIBBJACHUKAMH.

Ha Bigminy BiJ HEMOAUTHHOTO PAXyHKY, CHUIBHUN PaXyHOK — II€ PaxyHOK,
SAKUA BUKOPUCTOBYETHCA KUIBKOMA JIOJbBMH, 3a3BUYail WieHaAMU OJHIET CIM'i
(moapyxxsiM ab0 apTHEpaMu) ado JIFOIEMHU 31 CIIUTBHUMU THTEPECAMH.

[eit paxyHOK XapaKTepU3yEThCSI AKTUBHOIO Ta MACHUBHOIO COJIJAPHICTIO MIXK
criBBiIacHMKaMHM. Ile o3Hadae, M0 KOXKEH 3 BIACHUKIB MOYKE BIJIBHO 3JI1HMCHIOBATH
omepaiiii 63 He0OXiTHOCTI OTPUMAaHHS 3TOU BiJ| 1HIIIHX.

VY pasi HEraTMBHOIO CajlbJ0 KOKEH 13 CMIBBIACHUKIB TAKOXK HECE COJIIJApHY
BIJIMOBIIATTBHICTE Tiepea O6ankom 3a oBepapadt (ct. 1310 MUBIIEHOTO KOJEKCY)
[86].

Lel TN paxyHKY IIMPOKO BUKOPUCTOBYETHCS Y MOBCAKACHHOMY KUTTI Hap
a0o0 A1I0BUX MapTHEPIB, OCKUIBKU BiH CHpUsE CHUIBHOMY YIPaBIIHHIO (DiHAHCAMH,

OJIHOYACHO Tiepe0avaroyu CIUJIbHY BIAMOBIAAIBHICTh CITIBBIIACHUKIB.
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OmanHi paxyHKH — e OaHKIBChKI PaxyHKH, NMPHU3HAYEHI AJIi CTBOPEHHS
¢dinancoBoro pesepBy. BoHu perymioioTbes crieliadbHUMH MpaBUIaMH, 30KpeMa
I0JI0 BUHArOpoJM 3a JEMO3UTH Ta Mpoleayp 3HATTA KomTiB. LI paxyHku
PETYIIOIOTHCS  JEP’KaBOI0, 30KpeMa, IIOJI0 TPOIEHTHUX CTAaBOK Ta JIMITIB
IJIATEX1B, 3 METOI CHPHUSHHSA OE3MEUYHUM 3a0IIaHKEHHAM I (I3UIHUX 0cCiO.
3a3Buuaii BOHM HE JO3BOJISIIOTH 3IMCHIOBAaTH IUIATEXK1 YW TIEPEKa3u TPeTiM
ocobam, Ha BiAMIHY BiJ IOTOYHUX YH JISTTO3UTHUX paxyHKIB [172, c. 59].

[IpodeciitHi paxyHKM Tpu3HAYeH1 I Oi3HECY, caMO3alHATHUX OCi0 Ta
MpEJACTaBHUKIB BUIbHMX mpodeciii. BoHu po3pobiieHi miig  3aJ0BOJICHHS
KOHKPETHHUX TOTped yNpaBiiHHA (PIHAHCOBUMHM TIOTOKAMH, IIOB'SI3aHUMHU 3
npodeciitHOO AISUTBHICTIO.

Cratta L. 123-24 ®paHiy3pkoro BamOTHO-KPpYJUTHOTO KOJIEKCY BUMAarae
BiJl KOMIAHIN BIAKPUBATH OKPEMHUU PaxyHOK MICJS iX peecTpailii B TOProBOMY
peecTpl Ta peecTpi KoMItaHii [89].

Ileit paxyHOK YacTO CYNPOBOJKYEThCA cHEU(PIYHUMU OaHKIBCHKUMU
MOCJIyraMH, TaKUMU SK HAJaHHS KPEIUTHUX JHIHA, KOPOTKOCTPOKOBI (DiHAHCOBI
pilieHHst (Z103BoJieHUM oBepapadT, AUCKOHT) abo0 IHCTPYMEHTH YIpaBIiHHS
TOTiBKOIO.

Ha Bigminy Bin paxyHKiB, mpu3HaueHuX misi PizuyHux ocid, npodeciiHuii
paxyHOK JIO3BOJIIE ONTHUMI30BaHO KepyBaTh (DIHAHCOBUMM IOTOKaMu 3a
JIOTIOMOTO0 1HCTPYMEHTIB, aJaiTOBAaHUX JI0 MOTped Oi3HECy.

Tenep mnepeiliieMo a0 J0TOBOpPY OaHKIBCBKOTO KpEauTy. Y CBOEMY
Cy4yacHOMY 3HAYCHHI KPEIUT BU3HAUAETHCSA SK «OIepallis, 3a JOMOMOTOI SKOI
ocoba Hamae abo 3a0e3medye HaJaHHs MEBHOI CyMHU TPOIIEH iHIIIH 0co0l dyepe3
TOBipYy, sSKy BOHa 10 Hei Mae». OCKUIBKM KpEIUT BHMAara€ II0BEpHEHHS
aBaHCOBAHMX KOIITIB dYepe3 IMEBHWM TMepioJ 4Yacy, BiH TICHO TOB'SI3aHUN 3
MMO3UYaHHSM T'POLLIEH.

[Ilono kpenury, Ak 3a3HauyaB Ppancya ['pya « KOro MOKHA TOCATTH TPhOMA
pi3HEMH criocobamu: a00 MIITXOM HAJaHHS KOIITIB, a00 MIISAXOM HaJgaHHS

TEPMIHY IUIaTeXKy, ab0 NUIIXOM 3000B'si3aHHS rapaHTyBatu Oopr». Jlororip
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MO3UKH, 31 CBOr0 OOKy, Ma€ juiie oaHy (opMy: HaJaHHS KOIUTIB, XO04a B i
KOH(QITyparllii Mo3uKa JIMIIe YaCTKOBO MEPETHHAETHCS 3 MOHATTIM KpeauTy. Xoua
KpPEIUT IUIIXOM HaJIaHHSI KOIIITIB MO>KE MOJIAraT ado B HEeraiHii nepejayi NeBHO1
TPOIIOBOI CyMH, a00 B MOXKJIMBOMY aBaHC1 KOIITiB, a00 B MoO1Ti3aIlii 1e061TOPChKO1
3a00pProBaHOCTI, TO3MKa PO3TIISAIAETHCS JIMIIIE 3a TIEPIITUM 13 [UX crocoOiB [171].

[To3uka y Oyap-aKoMy pa3i CTBOPIOE 3000B'sI3aHHS 111010 TTOCTABKH 3 OOKY
KpEAUTOPA, IO BiJIPi3HSE 11 Bl KPEAUTY, MPEAMETOM SIKOTO € HE CTUTBKU IMOCTaBKa
IPOIIOBOi CyMH, CKUIbKM OOIIsiHKa Hajmatu komtu. Mimens Baccep uynoBo
MiCYMOBY€E IO 1/1€10, KOJM THIIE, M0 SKIIO «KOXXHA TMO3UKa € KPEAUTHOIO
OTeparli€ro, ToO He KOXKHY KPEAUTHY OIEparlilo MOXHa 3BECTH J0 MO3UKW». TakuMm
YiHOM, cdepa MOHATTS KpeIuTy Habararo mupiia, Hik chepa MOHATTA MO3MK, 1
3aKOHO/IaBellb He 3a0yB BpaxyBaTH 1€ Y CBOIX TEKCTax.

Crarta 1892 [usinbHoro konekcy dpaniiii BU3HAYa€ MO3UKY TPOIICH SK
«JIOTOBIp, 32 SKUM OJIHA CTOPOHA IEpe/]ac IHIIINA TMEeBHY KUIbKICTh pede, II1o
CTIOKUBAIOTHCS NUISIXOM BUKOPHCTAHHSA, 332 YMOBH, III0 OCTaHHS TOBEPHE TaKy X
KUIBKICTh TOTO X BHIY Ta skocTi» [86]. [lepenaua peui cTaHOBUTH IIEHTPAIbLHUMN
€JIEMEHT IhOT0 BU3HaueHHS. lle He cTOoCyeThCs BH3HAYECHHS, MPUCBSIUYECHOTO
KpeauTy, J€ HaJlaHHA KOIITIB BIJICYBA€ThCA HA JAPYyrui miaH. [[Ba mosoxeHHs
OXOTUTIOIOTh MOHSTTS KPEUTY: OJHE MICTUThCS y BantoTHO-(h1HAHCOBOMY KOJIEKCI,
1H1Ie — y Cro)KMBYOMY KOAEKCI.

3rimno 31 crarrero L. 313-1 BamtorHo-dinancoBoro konaekcy ®panmii,
KpEIUTHA OIepallisi BU3HAYAEThCS SIK «OyIb-gKa Jisl, 3a JOMOMOI0I0 SIKOi 0coba,
10 JIi€ 32 BUHAropojy, Hajae abo oOilse HaaTH KOIITH y PO3MOPSIKEHHS 1HIIOT
ocobu abo Oepe Ha cebe B IHTEpecax OCTaHHBOI 3000B'SI3aHHS IIIIXOM
NIJNUCAHHS, TaKe SIK 1HI0CAMEHT, MOPYUYUTEIHCTBO a00 rapantisy. TakuM 4YHMHOM,
BamotHo-(hiHaHCcOBHIA KoJeke Tiependadae a8 GOPMH KPEIUTY, TIEpIIa MOJIATAE Y
TUMYacoBOMYy ab0 MailOyTHbOMY HaJaHHI KOIUTIB, Jpyra — Yy HaJaHHI rapaHTii
[89].

CnoxuBunii koaekc, y crarti L. 311-1, mepenbavae, mo kpeauTHa yrojaa

CKIIAAA€TbCA 3 «A0roBOpYy, 3a AKHMM KpCAUTOP HaAaec abo 3060B'513y€TI>C}I HaJaTHu
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NO3UYATBHUKY KpeauT [...] y ¢popmi yMOBH IIaTexy, MO3UKH, 30KpemMa y (opmi
oBepapadTy, a0 Oyab-sIKOT 1HIOI aHAJOTIYHOI IJIATIKHOI IMMOCIYTH, 32 BUHATKOM
JIOTOBOPIB, YKJIAJEHHX 3 METOI HaJaHHSA Oe3nepepBHOI Tmociyru abo
MOCIIIOBHOTO BUKOHAHHS MOCIYT YU TOBapiB TOTO K XapakTepy, 1 3a yMOBaMu
SAKUX TO3UYAIBHUK CIJIa4y€ BAapTICTh MOETATHUMU IJIATEXaMU MPOTITOM YChOTO
TepMiHy noctadandsy. Ctarrs L. 312-1 Cnoxkudoro kojekcy ®paniiii 1oaae, Mo
«TIOJIOKCHHS 1ITi€1 TJaBW 3aCTOCOBYIOTHCS 110 OyIb-sIKOT KPEIUTHOI oOrepartii,
srajanoi B myHkTi 6 crarti L. 311-1 CnoxuBuoro kojaekcy ®paniiii, He3aIeKHO
Bil TOTO, YW YKJIaJIcHa BOHAa 3a BHHArOpoAy YW OE3KOINTOBHO, Ta, Je II¢
3aCTOCOBY€THCS, J0 1i rapaHTii, 32 YMOBH, 1110 3arajibHa cyMa KpPEeAuTy IOPIBHIOE
a6o mepeuirye 200 eBpo ta meHiie abo gopiBHioe 75 000 eBpo» [87]. Tounimre,
11¢ BU3HAYCHHS KPEAUTY BIAPI3HAETHCS Bil BA3HAUEHHS, BUKJIAICHOTO Y BamoTHO-
(b1HaHCOBOMY KOJIEKCI, 3a JBOMA ITyHKTaMH.

[To-nepmie, CrnoxuBuMii KOJAEKC HE pO3MJsiAa€  OOTSHKIMBUNA UM
HEOOTSDKIIMBUM XapakTep yroaud SK KpUTEpid sl UbOrO MOHSTTSA. 3 I[bOTO
BUILTMBAE, 110 KOJIM (paxiBellb HAJa€ CIIOKMBaueBl OC3KOIMITOBHUI KPEINT, 3aXUCHI
HOPMH  3aKOHOJAaBCTBA TPO  3aXUCT TPaB  CIOXKWBAUIB  3aJHIIAIOTHCS
3acToCOBHUMHU. OJHAK, KOJU I yroja YKJIAaJaeTbcs MK JBoMa (axiBIsIMHU,
BIJICYTHICTh OOTSDKIMBOTO XapaKTepy KpeIWuTy € MiACTaBOIO JJIs BUKIIIOUYCHHS 13
3actocyBaHHA BamoTHo-(iHaHCcOBOro Kojekcy. TakuM 4YMHOM, KpeauTHa
oreparlisi pO3rJsIIaeThCsl B LBOMY KOJEKCI OuIbll OOMEXYBaJbHO, HIK Yy
CrnoxuB4OMY KOJEKCI.

Xoua BamoTHO-(piHaHCOBHUI KOJEKC OXOIUIIOE JIMIIE Olepallii, MoB's3aHi 3
MPSIMUM HAJIaHHSM KOIITIB (KpeIuTH, oBepApadTH 3a MOTOYHHUMH paxyHKaMH Ta
MOO1TI3aIlis 1e01TOpChKOi 3a00proBaHocTi), COKUBYMIN KOJEKC BKIIFOYAE TEPMIHU
IJIATeXKIB Ta IHIINI MOJIMBOCTI OBepapadTy B paMKd KPEAUTYBAHHS. 3arajiom,
CKIIQJIAEThCSl BPAKEHHSI, 10 KPEIUT — II€ MOHATTA 31 3MIHHUM 3MICTOM, Y TOMY
CEHCI, 10 HOTO PO3yMIIOTh MO-PI3HOMY 3aJIe)KHO BiJ TeKCTiB. OHAK, 3 ICHYBaHHS

pO30DKHOCTE HE MOXHA 3pOOMTH BHCHOBOK, IO TMOJOXEHHS BamoTHO-
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(h1HaHCOBOTO KOJEKCY € HECYMICHIMH 3 TIPaBUJIAMH, 10 MICTATHCS B CTIOKUBUOMY
KOJCKCI.

[lepm 3a Bce, MOXKHA 3a3HAYUTH, 1110 BU3HAYEHHS, III0 MICTSTHCS B IIUX JBOX
KOJIEKCaX, Y3TOUKYIOThCS IIOJI0 OCHOBHHUX €JIEMEHTIB KPEIUTy: 3 OJHOTO OOKY,
HerailHe a0o0 MaiOyTHe HaJaHHA KOIITIB, a 3 IHIIOTO — BHUMOTa IIOJO
BIIMIKOAYBAaHHS IMICJIS 3aKiHYEHHS TEBHOro mepioxy. Toxai, Ha BIAMIHY BIJ
CHoXuBYOTO KOJIEKCY, 3aCTOCYBAHHS SIKOTO OOMEXKYEThCS BIIHOCHHAMHU MIiX
npodecioHaraMu Ta croxuBadamu, cdepa aii BamroTHO-piHAHCOBOTO KOJEKCY
Ha0araro IWpIIa: HWOTO TIOJIOKCHHS 3aCTOCOBYIOTHCS 3aBXKAHW, KOJHU HE
nependayeHo iHmIe. 3peliTor, OCKUIBKM KpPEeAUT MoKe OyTH HaJaHWl JHIle
0aHKIBCHKOIO YCTAHOBOIO, HE € HEOOTPYHTOBAHUM CTBEPXKYBATH, 1110 YTOJa MOXKE
PO3TIIAIATUCS JIUIIIE TO1, KOJIM BOHA YKJIaJICHA 32 BUHATOPOTY.

HapiTh sKIIO B KpeauTHIW yroii He IepeadadeHo KOJHHMX BIJICOTKIB,
MpUYMHA 3000B'sI3aHHS KpeAuTOpa OOOB'SA3KOBO MOJISTAE€ Y BHUHATOPOI, SIKY BIH
orpumye. HajaHHs KpeIUTy Ma€e CBOIO BapTICTh: BOHA BIJINOBIIA€ CyMi BIJICOTKIB,
Kl OTpuMaB OuU KpeauTop, AKOW BiH 30UIBIIMB mo3udeHui Kamitan. Komu B
pe3yabTaTi IMO3MKa YKJIAJA€Thcsl OE3KOLITOBHO, 11  BapTICTh TOYHO HE
BIJIOOPA3UTHCS HA CyMI, SIKy TMO3UYAIBHUK Mae cruiatutu. OJHaK 1€ HEe O3Hauae,
10 Il BUTPATH HIXTO HE HECTUME. 3JeO1IbINOr0, I MOKPUBATHUME MPOJaBEIlh
TOBapiB, MpUAOAHUX Yy KpeauT, ad0 HaBiTh JepXaBa, KOJIU JJIsl CIPUSHHS
rany3eBiil AiSUIbHOCTI BIPOBAKY€EThCS MoniTuka cyocunyBanus. Crarrs L. 312-41
CnoxuBdoro kojekcy ®paniiii Bumarae, mo6 y BCidi pekiami Oyso 3a3Haue€HO
0co0y, sKa Hece BUTPATH HA HAJaHUM OE3KOLITOBHO KPEAMT. 3 yCiX LHUX MPUYMH
UTIO30PHO BBaXKaTH, IO BAapTICTh Oy/le YMOBHUM KPHUTEPIEM IS OTPUMAHHS
Kkpeauty [87].

Ile He muie caMOCTIMHUN KpUTEpid IS Yroau, ajie W € IEHTPATbHUM
CJIEMEHTOM HaWOOTSHKJIMBIIIMX 3000B's3aHb, IO OOTSDKYIOTH Kpemutopa. lle
CIIOCTEPEXKEHHS CBITYUTH MPO TE, 10 BUHATOPOJA CIPUUMAETHCA 3aKOHOJABLIEM
SIK YMOBa 3000B's13aHb OaHKIpa 32 KPETUTHUM JOTOBOPOM.

Ha 3aBepiiieHHs, TpU €IEMEHTH XapaKTEePU3YIOTh MOHATTS KPEIUTY:
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. Hananus komTiB

. BimmkogyBaHHS Micist IEBHOTO MEPIOIy Yacy

. Bunaropoaa kpenutopa [102, c. 1004]

Xoua Ba OCTaHHI €JIEMEHTH 30epiraroTh OJJHAKOBI XapaKTEPUCTHKHU B yCiX
PI3HOBHUIAX KPEJIUTY, 1€ HE CTOCYETHCS MEPIIOTO, IKUi HaOyBae pi3HOi (hOpMU Bij
OJIHI€ET orepalrii A0 1HIIO].

Haganns komTiB, QakTU4HO, WMOBIPHO BiIOYyBaTUMETHCA TpbOMa
croco0aMu: BOHO MOKe OyTH HeraHuM, MaWOyTHIM abo MOXJIMBHM. Takox
YMOBHU HaJIaHHSI KOIITIB BU3HAYAIOTh XapakTep omneparlii, 1o CIyrye miJITpUuMKOIO
kpeauty. Komnm KomTH HAZalOThCS MMO3WYAIBHUKY HETaWHO, KPEIUT MOXKE
CKJIQJaTHUCS 3 TPHOX PI3HUX OIEpaIlii:

A) Ilo3uka. JloroBip rpomoBOi MO3UKM BHU3HA4Y€HO Yy crarTi 1892
[{uBUIBHOTO KOJEKCY, fKa IMepeadadae, 1Mo «CHOKKMBYA MO3UKa — 1€ JIOTOBIp, 3a
SKUM OJIHa CTOpOHA Tepe/lae 1HIIN MEeBHY KIIbKICTh peyel, 10 CHOKUBAIOThHCS
IIUIIXOM BHUKOPHUCTAHHSI, 32 YMOBH, 110 OCTaHHS MMOBEPHE TaKy K KUTBKICTh TOTO K
By Ta ssKocTi». Ctarta 1893 yTouHIOE, 10 «BHACTIAOK IT1€1 MTO3UKH IMO3UIATHHUK
CTa€ BJIACHUKOM IO3MYEHOI pedi; 1 caMme JJisi HhOTO BOHA TWHE, HE3AJIE)KHO BIJ
TOTO, SIKMM YHWHOM CTajacs I BTpaTa». TakuM YHUHOM, KPEAUTHHM JIOTOBIp
nepefae  MpaBO  BIACHOCTI HA HAJaHI KOIITH TO3WYAIBHHUKY, MPUYOMY
MO3UYAJILHUK HECE BIAMOBIJAIBHICTh 3a 1X MOBEPHEHHSI uepe3 MEBHUU MEpiof.
[ITo6 BBaxkaTHcs HETAWHWM, HAJAHHS KOIITIB Ma€ BIAOYTHUCS OJHOYACHO 3
yKIaAeHHSAM J10ToBOpY. OCKUIBKM TIO3MKa 3a CBOEK MPUPOJIOI0 € pPealbHUM
JIOTOBOPOM, II€ TOJIOKEHHSI € YMOBOIO MIMCHOCTI akTy. Takoxk, JOKH KOIITU HE
OyIyTh 3apaxoBaHi Ha PaXyHOK MO3WYATBHUKA, TOTOBIP BBAXKAETHCS HEYKIIAICHUM
[86].

3rifHO0 3 yMOBaMHU BIAIIKOMYBAaHHS TIO3MKAa MOXE MaTH BUIJIS
amopTu3oBaHoro kpeauty.llo3rnka € aMOpPTU3YIOYOI0, KOJIM MO3WYATILHUK TOBEPTAE
IIpU KOXKHOMY TIOTAIlIEHH1, OKPIM BiJICOTKIB, IIEBHY YaCTKy MO3UYECHOr'0 KaIliTaly.
B pesynbrati cyma BiZICOTKIB 3MEHUIYETHCS MPOMOPLIAHO [0 3aTUIIKY HaJEKHOI

OCHOBHO1 cyMH. Takox Moxke OyTH KpeauT y mrpadHoMy ctaHoBuili.Ha BigmMiHy
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Bil aMOPTH3YIOYOTO0 KPEAWTY, IUIATEeXi, M0 CIUIAYYIOThCS MO3UYATHLHUKOM,
BKJIFOYAIOTh JIMIIIE€ BIJCOTKH, a TMO3WYCHUN KaIliTald MOBEPTAETHCS JUIINEC B KiHIII
TepMiHY KpeauTy. BiIcOoTKu 3aBKIM HApaxOBYBaTUMYThCS Ha IMOBHY OCHOBHY
cyMy Oopry, 0 poOUTH MO3UKY 3 MOXKJIMBICTIO MOTALICHHS B MOPSAKY aBaHCOBOTO
IJIaTEXy JTOPOKUOI0, HIXK MO3UKY 3 amopTtu3atiero [115, c. 734].

3aeKHO BIJT METH KPEAUTY ICHY€ CIOXUBYMN KpPEIUT, KpPEIUT Ha
HEPYXOMICTh Ta IUTOBHIA KPEIIHUT.

[Ilo6 kpemuT MokHa Oyio Kiacu(diKyBaTH SIK CHOXKHUBYMNA, HEOOX1THO
BUKOHATH KUJIbKa YMOB: KpPEIUTOp IOBUHEH OyTH 0c000r0, fdKa Hagae ado
3000B'SI3y€ThCA HAAaBAaTU KPEAUT IMiJ 4Yac 3/IMCHEHHS CBOE€T KOMEpIliiHOiI abo
npodeciiiHol MIsUTBHOCTI; MO3UYaIbHUK MOBHHEH OyTH (Di3UWYHOIO 0C00010, sKa
KOHTaKTYy€ 3 KPEIUTOPOM a00 KPEAUTHHUM IOCEPEAHUKOM y KOHTEKCTI KPEIUTHOI
orepailii, 0 31ACHIOETbCS a00 mepeadadaeThCs 3 METOI0, HE MOB'SA3aHOI0 3 HOro
KOMEpIIiitHOI0 a00 mpodeciiiHo MiIsUTBHICTIO; CyMa HaJaHUX KOIITIB CTAaHOBHUTH
a6o nepeuirye 200 eBpo 1 MeHIie adbo gopisHioe 75 000 eBpo.

Kpenutr Ha HEpyXOMICTh BBaXKa€ThCSI HEPYXOMICTIO, KOJIM KOIITH, HajaHI
NO3WYaIbHUKY, TOBUHHI OyTH CIpsIMOBaH1 Ha (PIHAHCYBAHHS KOHKPETHOI Orepari.
Crarrs L. 313-1 CoxxuBYOro KoJIeKCy mepeadadae, mo KpeauT Ha HEPYyXOMICTh
MOXE€ CHOpPUATH JIMIIE 3aBEpUICHHI0O TaKUX oOmeparii: st OyaiBenb, 110
BUKOPUCTOBYIOTHCA ISl KUTJIOBUX NOTped abo it mpodeCiiHUX Ta KUTIOBUX
noTpe0; iXHe NMPpUAOAHHS Yy BIACHICTH 200 MIAMUCKA YW KYMIBJIS aKIiid 4¥ IIHHUX
narnepiB KOMIIaHii, 1110 TPU3BOAUTH JI0 X PO3MOALLY Y BIACHICTh, 30KpEMa KOJIU 111
omepanii TakoX CHPSMOBaHI Ha 3a0e3MeyYeHHs MPOBEACHHS PEMOHTHUX,
0J1IaroyCTpOorOBaJIbHUX a00 TEXHIYHUX POOIT y mMpuadaHii TaKUM YUHOM OyiBIi,
iXHe mMpuaOaHHS Yy KOPUCTYBaHHS a00 MIAMMCKAa YW KYMIBIS aKIId 4M LIHHHUX
narnepiB KOMIIaHii, 10 MPU3BOJIUTH JO iX PO3MOAUTY Y KOPUCTYBaHHS, 30KpeMa
KOJIM Il Omeparlii TakoXX CIpsiMOBaHI Ha 3a0e3MeyYeHHs] MPOBEICHHS PEMOHTHHX,
0JIaroyCTpOIOBaJIbHUX a00 TEXHIYHUX POOIT y OyAiBii, MPUAOaHIA TaKUM YUHOM;
BUTpATH, MOB'S3aHl 3 iX OYIIBHUIITBOM; Ha MPUAOAHHS 3EMENbHOI IIISHKH,

MpU3HA4YeHOi Jisi OyIIBHUIITBA OY/IBENIb KUTJIOBOTO TMpU3HAYEHHsA abo s
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npodeciiHOro Ta >KUTIOBOTO BHUKOPUCTAHHS; SIKIIO 3a0e3MeueHo 1MOTEKOIO,
IHITMM TIOPIBHSHHUM 3a0€3MeUeHHSAM JKUTJIIOBOI HEPYXOMOCTI abo0 MpaBOM Ha
KUTJIOBY HEPYXOMICTh, (IHAHCYBaHHS BHTpAT, MOB'SI3aHUX 3 il PEMOHTOM,
MOKpAaIEHHsIM a00 TEXHIYHUM OOCIYrOBYBaHHSAM; KOJM BOHO 3a0e3nedeHe
IOPUIUYHOIO 0CO00I0 MPUBATHOIO NpaBa (piHAHCYBaHHSIM, SIKE€ HE TIPU3HAYECHE IS
dbiHaHCcyBaHHs MpodeciiiHOl MISIBHOCTI, 30KpeMa, IOPUIUYHUMH O0COo0aMu, SKi
pPETYJSIpPHO, HABITh BHITAJIKOBO JO IHIIOI JisTBHOCTI, ab0 B CHIy CBOE€]
KOPIOpPAaTUBHOI METH, NpuabarTh y Oyab-sikiii ¢opmi OyniBimi abo YacTUHU
OyzaiBenb, MOOYIOBaHI YM Hi, 3aBEPIICHI YU HI, KOJEKTUBHI YM 1HAUBIAYaJIbHI, Y
BJIACHICTh UM KOpPUCTYBaHHs [87].

[{inpoBUN KpeauT — 1€ TMO3MKa, 10 BUKOPUCTOBYETHCS BUKIIOYHO IS
(1HaHCYBaHHS KOHTPakTy, IOB'A3aHOTO 3 IIOCTAYaHHSIM II€BHUX TOBapiB abdo
HaJaHHSAM TeBHUX mociyr. Lli 1Ba J0roBOpH CTaHOBIATH €IUHY KOMEPIIMHY
yToJly, TOMY PO3IpBaHHS OJHOTO TSATHE 3a COOOIO pO3ipBaHHs 1HIIOr0. BuiieHuit
KPEIHUT BBAKAETHCS ICHYIOUNM Y TpboX BHmaakax: Komu poAaBellb abo
MOCTaYaIbHUK TOCHYT (DIHAHCYE KPEIUT CAMOCTIMHO ab0 KOJIM KPEeAuTop, y pasi
(dbiHaHCYBaHHS TPETHOIO CTOPOHOIO, KOPUCTYETHCS TMOCITyraMH MpoaaBisl abo
MocTavyajbHUKA TOCIYT N7 YKJIaJaHHS a00 MiATOTOBKH KPEAUTHOTO JOTOBOPY;
KOJIM B KPEAUTHIN yro/i KOHKPETHO 3Talyl0ThCs BIAMOBIAHI TOBapU ab0 MOCIYTH
[103, c. 521].

b) Jlisunr — ne meton (dhiHaHCYBaHHS, SKUW TOJIATAE y 3BEPHEHHI KOMIAHIi
JI0 KPEIUTHOI yCTaHOBH a00 (DiHAHCOBOI KOMITaHi1 3 MPOXaHHAM MPUAOATH AKTUB Y
TPEThOi CTOPOHH, JI3UHTOJABIIS, 3 METOIO 3/aul MOro iM B OpeHAy Ha NEBHUU
nepio, Micis 3aKIHYEHHS SIKOTO JII3UHT00epKyBad MaTUME MPaBO BUKYILY.

Takum yrHOM, omepailisi MOOTBHOTO JI3UHTY Tepeadadyae yKiaaaHHs JBOX
OKPEMHX JIOTOBOPIB:

. JloroBip KymiBII-TIpOAaXy, VYKIAQAEHUW MIK OpPEHIOJABIEM Ta
CTOPOHHIM IPOJAaBLIEM, III0JI0 MaiiHa, 3JaHOT0 B OPEHIY OpEH/IapIO.

. Jli3uHrOBa yroja MK KpeIUTOPOM Ta MO3MYAIbHUKOM, SIKa TIOETHYE

OpPEH]ly 3 OJJHOCTOPOHHBOK OOIISTHKOI TIpojaxy [108].
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Jli3unroBa yroja BiApI3HSETbCA BiA (PIHAHCOBOI OpEHIHU, fKa HE HaJae
JI3UHTOO/IEP)KYBady >KOJHOTO TpaBa BHUKYIy IIICAS 3aKiHUYEHHS TepMIHYy i
JIOTOBODY.

Xo4a J3UHT KOJHHM YMHOM HE € MepeKa3oM KOIITIB, BiH, THM HE MEHIII,
0e3mocepe/IHbO MPUPIBHIOEThCS BantoTHO-(iHAHCOBUM KOAEKCOM 10 KPEIUTHOT
omepartii. [ges monsirae B TOMy, IO SIKIIO, 3PELITOI0, OPEHAAP CKOPUCTAETHCS
IIPaBOM OIIIIOHY, OPEHIHA TIJIaTa, IO CIUIAYyEThCS OPEHIOMABITIO, Oy e MOAIOHO0
JI0 TJIATEXKIB 32 KpeIUTOM abo, MpUHANMHI, 3a[I03UYUTh HOTO XapaKTEPUCTUKH.

Binbmie Toro, ykiagaeHHs JOTOBOPY OPEHIM HETAMHO HaJlae OPEHAapIO IPaBo
KOPUCTYBaHHSI OPEHJ0BaHUM MaitHOM. OTXe, BIH HAJICKUTh JI0 Ti€l ® KaTeropii,
110 ¥ MO3MKa, sika nependayae HeralHui epeKas KOIITIB.

BantotHo-(iHaHCOBUI KOJEKC TTepeadayae YOTUPU PI3HOBUAM JII3UHTY:

. Openma wmaTepiaibHOTO pyxoMoro MaiHa. [{imboBUMU €  Taki
orepailii: opeHjga oOyaaHaHHS ab0 I1HCTPYMEHTIB, NPUIOAHUX 3 METO Il€l
OpPEHIM KOMIIaHisIMM, $SIK1 3aJUIIAIOThCS BJIACHUKAMH, KOJIM III OMepailii,
HE3aJIe)KHO BiJ 1XHBOI Kiacuikailii, HaAarOTh OPEHAAPI0 MOXIIMBICTh MPUIOATH
BCi a00 YacTWHY OPEHJOBAHMX TOBAPIB 3a Y3TOMKCHOK IIIHOK, IO BPaxOBYE,
MpUHAWMHI YaCTKOBO, TIJIATEXI1, 3IIMCHEH] K OPCH/IHA TUIaTa.

. Hemarepianpauit misuar. llinboBUME € Taki omepariii: opeHaa
MIJNPUEMCTB, PEMICHUYMX 3aKiajiB a00 OJHOro 3 IiXHIX HeMaTeplaJbHUX
€JIEMEHTIB, M0 CYIPOBOKYIOTHCS OJHOCTOPOHHBOIO OOIIIHKOI TPOJAXY 3a
y3roPKEHOIO IIHOIO 3 YpaxyBaHHSIM, MPUHANMHI 4YaCTKOBO, TUIATEXI1B, 31HCHEHUX
SK OpEHIHA IIIaTa, 3a BHHIATKOM OYIb-IKHUX OIlepallii OpeHIN KOJUITHBOMY
BJIACHUKY TIIMPUEMCTBA 200 PEMICHUYOTO 3aKIady.

. Openna HepyxomocTi. [{i1b0BOIO ayAUTOpI€EIO €: omepallii, 3a SIKUMU
KOMITaHisl 37a€ B OPEHAY HEPYXOMICTh Uil Tpo(dECciitHOrO BUKOPUCTAHHS,
npuadaHy Hero abo moOymoBaHy Bif 11 iMEHI, KOJIM IIi OTepallii, He3aJIeKHO Bij
iXHpOi Kiacudikalli, T03BOJISIIOTH OPEHJApPSM CTaTU BJIACHUKaAMU Bciei abo
YaCTMHU OPEHJ0BAaHOI HEPYXOMOCTI HE MI3HIIIE 3aKIHYEHHs] TEPMiHY OpeHaH, abo

INUISIXOM Tepedadl Ha BHKOHAHHS OJHOCTOPOHHBOI OOIISHKK Mpoaaxy, abdo
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IIUISIXOM TPSIMOTO UM OTIOCEPEIKOBAHOTO HAOYTTS MpaBa BIACHOCTI Ha 3eMJIIO, Ha
AKii Oyno moOymoBaHo opeHaoBaHy(i) OymiBmro(u), ab0 MUITXOM aBTOMATHYHOT
nepejayi mpaBa BJIACHOCTI Ha CIOPYAM, 3BEJEHI Ha 3€MJIi, IO HaJEKHUTh
3a3HaueHOMY opeHpaapio [126].

. Openpa akiiit kommadii. L{e crocyeThes omnepartiiii 3 opeHIu axiiin abo
IIHHUX TafnepiB KoMIaHii, mnepeabadenux crarrsmua L. 239-1 - L. 239-5
@®paHITy3pKOTO TOPTOBEIHLHOTO KOJEKCY, IO CYITPOBOKYIOTHCS OTHOCTOPOHHBOIO
OOIISIHKOIO TMPOJAXY 3a Y3rOJDKEHOI0 I[IHOK 3 ypaxyBaHHSAM, MpPUHANMHI
YaCTKOBO, IJIATEXKIB, 3/[IMCHEHUX SIK OpeHaHa T1aTa [89].

C) 3acrocyBanHs 1e01TOPChKOi 3a00proBanocTi. HajgaHHs KpeauTiB 03Havae
HE Jumie Te, 1m0 OaHKIBChbKAa YCTaHOBA HAJA€ TMO3UKH CBOIM KJIE€HTaM; IO
JTISUJIBHICTh  TAKOXK  MOKHA  3IACHIOBAaTH 3a  JIOIOMOIOK  Je0ITOPCHKOI
3a00pPrOBaHOCTI.

3actocyBaHHA  JeOITOPCHKOiI  3a00proBaHOCTI  Mepeadadae  mepenaqdy
KJIIEHTOM CBOEMY OaHKy J1e€01TOpChKOi 3a00proBaHOCTI, IKY BIH Ma€ Nepesl CBOIMU
JJIOBUMH MapTHEpaMH, B OOMIH Ha KPEJIUT €KBIBaJICHTHOI CyMHU.

Takox TmoOrameHHs KpeauTy 3A1HMCHIOBATUMEThCS HE 0e3MmocepeaHbo
KIIIEHTOM, & Horo OOpKHUKOM. TpaguIliiiHO ICHYIOTh TPU OIepallli, siKi CIykaTh
JUISL THATPUMKHA 3aCTOCYBaHHSI J1€01TOPCHhKOI 3a00proBaHOCTI: JUCKOHTYBAHHS,
NeHHa 1ecis, pakropusr [127, c. 85].

1. 3amwkka (muckontyBanHs). Hampukiami XVII croniTrs aHrmidcbkuit
Oankip Binbsim Ilarepcon BuHaiimoB guckoHT. lle kpenuTHa omepartis, sKa
MoJIsiTa€ y aBaHCYBaHHI TpeHiepy CyMu 0opry, sSIkMil BiIH Ma€ mepeji OJHUM 31 CBOIX
KJTIEHTIB.

JIJist bOT0 KyIellb BUMTUCYE HA CBOTO OOp>KHUKA MEPEKa3HUI BEKCEIb, SIKH
MOTIM Tepe/iae CBOEMY OAaHKIpY 3a 3HIXKKY, SIKa BUILIAUy€ HOMY HAaTOMICTb CyMy
BEKCEJsl 3a BHUpaxyBaHHSIM BIJCOTKIB Ta IHIIUX OaHKIBCHKUX 300piB. Tomi
nepeKa3Huil BeKceslb BUKOHYE (QYHKIIII0 KpeauTHOro inctpymenty. Crarts L. 511-
7 ®paHIy3pKOTO TOPTOBEIBLHOTO KOJEKCY Tepemdadae, M0 «MpaBO BIACHOCTI Ha

3a0e3IeYCHHS NepEXOJUTL 3a IIPaBOM HACTYIIHHM BJIACHHUKaM IICPCKA3HOI'O
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Bekcess». lle o3Hawae, 1m0 Imepemada MNEPEKa3sHOro BEKCENS Npel'sBHUKY
OpU3BOAUTH JI0 HEraHOi mepedaul mpaBa Ha 3a0e3MeueHHs, BKIIOYAIOYU
akcecyapu. OJHaK, TIOKM BEKCEJSHT HE HaJaB KOIITH IUIATHUKY a00 OCTaHHIN He
aKIIeNTyBaB TPATTy, BJACHUK Ma€ IIpaBo yMOBHO1 Bumoru [179].

I HaBnaku, MOXHa 3p0OUTH BUCHOBOK, 1110 10 HACTAHHS TEPMIHY MOTAIICHHS
BEKcCeJeIaBellb MOXKE BUILHO PO3MOPSIKATUCS 3a0€3MEUCHHSIM, HABITh SKIIIO BOHO
NEPENAETHCS MPE/I IBHUKY, IPUUIOMY OCTAaHHIN Ma€ JIUIIE MOXKJIMBE MPABO BUMOTH
JI0 BeKcelenaBlid. Xoya I CyJaoBa IMpakThka BiamoBigae crtarti L. 511-7
ToproBoro koaekcy, BOHa, TUM HE MEHII, € JHKEPEIOM YHCICHHUX TPYIHOIIIB.
J{ilicHO, SIKIIO MPaBO BUMOTH, SKE€ HAJCXKHUTh BJIACHUKY, OCTAaTOYHO HE CTajo
YaCTHUHOIO MOT0 aKTUBIB, 1HII KPEIUTOPU, HMOBIPHO, BCTYIUISATh Y KOHKYPEHIIIIO
II0JI0 TIpaBa BIACHOCTI HA BUMOTY, Ky Ma€ BEKCeJe1aBellb 0 TIaTHUKA.

2. llonennuii nepeka3. 3aBAsKU IOPUIMYHIN Oe3mell, sSIKy BOHHM HaJaroTh
CBOIM KOpHCTYBauaM, KOMEpIIHHI nanepu 0e3nepevyHo € 4yJOBUM CIIOCOOOM IS
KOMITaHii OTpUMaTH KOPOTKOCTPOKOBE (piHAHCYBAHHS.

dakTUYHO, KOMIaHIi MOXKYTh BUKOPUCTOBYBATH 1HINI 3aKOHHI METOJIU JJIsi
OTPUMAaHHA KPEJIUTY, 30KpemMa BiJ] JTUCKOHTHOTO OaHKipa.

[To cyTi, KOMEpUIHHUI TOKYMEHT — 1€ MPaBOBCTAHOBIIOIOUNN JTOKYMEHT,
nepeaada SKOoro 4epe3 1HAOCAMEHT MPU3BOAMUTH N0 Tepemadi oopry. OpjHak,
nepegaya OOpry € JOCHTh 3BUYANHOIO OTMEpalli€ro, peaiizamiio sSKOoi MOKHa
3a0€3MeUNTH IHIIMMU METOaMHU, TEPIITUM 3 SIKUX € Tecis Oopry.

OnHak 11e¥ IOpUIMYHUA METOJT Ma€ JIBa OCHOBHI HEJOJIIKH JJIs KOMIIaHIi:

- ®opManbHOCTI MEPeyCTYNKU OOpry € OOTSHKIMBUMH: IIO0 Liecis maina
IOPUNYHY CHITY TIPOTH TPETiX 0Ci0, BOHA MOBMHHA OyTH: TOBiIOMJICHA OOPKHUKY
3a HAKa30M CyIOBOTO TPHCTaBa-BUKOHABI;, OYTH NPUWHATAM aBTEHTHYHUM
aKTOM OOpP>KHUKOM, SIKOMY OyJi0 BIACTYIUIEHO OOpr, 13 3a3Hay€HHSM, IO 3roja
OCTaHHBOTO HE € YMOBOIO IMCHOCTI BIACTYIUIEHHS OOpry; mnpuilMarouu Iecito,
OOpKHUK JIMILIE BH3HA€, IO B3SAB ii JO yBaru, Ta BIIMOBISETHCS BIJ TMpaBa
Ipe'sBUTH LIECIOHAPIO BUHATOK MPO KOMIICHCALIIIO, SIKAM BIH MIT O Mpen'siBUTH

uenenty [191, c. 197].
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- OpHouacHO MOXe OyTH TMepenaHo JHIIe OJHYy BHUMOTY, TOMY
dbopmanbHOCTI, ependadeni crarrero 1690 [{uBimbHOTO KOJEKCY, MMOBHHHI OyTH
BUKOHAHI CTUIBKU Pa3iB, CKUIBKA BUMOT MJIATAaOTh NepeaBaHHIo [86].

Pozymitoun HarampHy moTpely KOMMaHii B OTPUMaHHI KOPOTKOCTPOKOBOTO
¢dbiHaHCyBaHHs, 100 HIKOJIM HE MaTH BHUYEPIIAaHUX KOINTIB Ta MaTH 3MOTY
MOJOJIaTU TPYAHOII, TOB'S3aHI 31 CTATHEHHSM CBOiX OOpriB, came B I[bOMY
KOHTEKCTI 3aKOHOJIaBeIlb 3aKOHOM BCTAaHOBHUB CHpoIieHy (opmy 1ecii O0priB:
eciio  3a MIOJIGHHUM JIOpy4YeHHsM, BijgoMmy mnpoctime sk «lllonenne
1ecionyBaHHs» [192].

Mera gepxaBHUX OpraHiB Oyjla UITKOIO: CHPHUSTH 3aCTOCYBaHHIO
ne0ITOpchKOoi 3a00proBaHOCTI KOMIMAHIA Tiepes; CBOIMU KIIIEHTaMH, BOJHOYAC
3a0e3Meuyour MPaBOHACTYITHHUKY O€3MeKy, MOPIBHAHHY 3 TUCKOHTOM.

Xoua MexaHi3M, NpUUHATHN 3akoHOM Jleii, Mo cyTi Harajaye 3arajibHe
paBO MEPEYCTYNKU OOpry, BiH BCE * 3BUIBHIETHCS BIJl HHOTO 3 TOYKHU 30pYy
dbopmanpHOCTEN MPUMYCOBOIO BUKOHAHHS. TakuM YMHOM, 1€l 3aKOH IMPONOHYE
KOMITaHIsIM ~ MOXJIMBICTh ~ OJIHOYAaCHO  TepeiaBaTH  Oe3nmid  J1e0ITOPChKUX
3a00proBaHOCTEM, IO HAJIEKATH KUIBKOM JIe01TOpaM, MPOCTO MOAABIIN JTOBIJIKY 10
KpPEJIUTHOI YCTaHOBH-MPaBOHACTYyHHUKA [194].

Crarta L. 313-23 BamtoTHO-(h1HaHCOBOTO KOJEKCY Tepeadayae, mo «O0yab-
SAKUU KpEIuT, KU KpeJuTHA yCTaHOBa HaJa€ IOPUAMYHIN 0cOO1 MPUBATHOTO YU
nyOnigyHOrO mpaBa, abo (i3uyHIN 0co01 mia Yac 3AIMCHEHHS OCTaHHBOIO CBOET
npodeciiftHOl AiSITbHOCTI, MOXKE TMIPU3BECTH JI0 TOTO, 10 HA KOPUCTH 111€1 YCTaHORBH,
HUIIXOM TPOCTOTO BUJAHHA JOpPYYEHHs, OeHediumiapoM Kpeauty Oyne
BIJICTYIIJIEHO 200 HAJaHO B 3aCTaBy OyAb-sIKHUX BUMOT, sIKI OCTaHHIA MOKE MaTH J0
TPEThOI CTOPOHM, HOPUAMYHOI OCOOM MyOJIYHOrO 4YM MNPUBATHOTO MpaBa abo
Gb13UgHOT 0COOM ITiJT Yac 3MIMCHEHHS OCTAaHHBOIO CBO€EI MPOGECIMHOT AiSITBHOCTI»
[89].

3. ®akrtopunr. DakTOPUHI TMOJSATa€ B OIepailii, 3a JOMNOMOIOK SKO1

KPEIUTOpP, YUYACHUK, TIEpPEIac KOMEPIIHY 1e01TOPChKY 3a00pTOBaHICTh KPEAUTHIN
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yCTaHOBI, (haKTOPy, TAKOXK BIIOMOMY SIK (paKTOp, IMIJITXOM 0COOMCTOI cyOporarttii B
OOMIH Ha BHUILIATy KOMICIi.

Takum uuHOM, (akTOp 3000B'S3Y€ETHCS aBAaHCOM BPETYJIOBATH BCIO ab0
YacTHHY J1€01TOPCHKOI 3a00pTOBAHOCTI, IEPEIaHOi HOMY YYaCHUKOM, IO JT03BOJISIE
OCTaHHBbOMY HEralfHO BPETYJIIOBATH i1 32 paXyHOK KOPOTKOCTPOKORBOI 1€0ITOPCHKOT
3a00pProBaHOCTI, SIKY BiH Ma€ nepe] BIaCHUMH KII€EHTaMH.

OxHa 3 TOJOBHUX XapaKTEPUCTHK (PaKTOPUHTY MOJsrae y 3000B's3aHHI
dakTopa rapaHTyBaTu BUILIATY 1€0ITOPCHKOI 3a00PrOBaHOCTI, MepeaHo]l HoMy Ha
KOpPHCTh y4yacHUKa. [HmmMH cioBamu, (aKTOp 3000B'A3Y€THCS HECTH PHU3UK
HEIUIaTeXXy 3aMICTh y4yacHUKa. TakuMm 4YMHOM, (PAKTOPUHI BIAPIZHAETHCS BIJl
JMCKOHTYBaHHS, JOTOBOPIB HaJIaHHSI MOCTYT 200 HaBITh KPEAUTHOTO CTPaXyBaHHSI.

@dakToprHroBa omepaiis 0a3yeTbcs Ha MEXaHi3Ml 0coOMCTOI cyOporarii.
Knacuyno, ocobucrta cyOporailisi BHU3HAUA€ThCA SK «3aMiHa OJHIEID 0CO0O0I0
1HILIOIO Y MPABOBITHOCHHAX 3 METOI0 HAJaHHS MEPIIii MOXKIMBOCTI 3/11MCHIOBATH
BCl a00 YyacTHWHY MpaB, LI0 HaleXaTh Apyrid». Takum yumHOM, cyOporarisi Mae
HACIIKOM Tiepedadi Oopry, N[0 HaJIeKUTh CyOporaropy, CyOpOroBaHOMY
HaOyBauy npasa [171].

dakTopuHroBa oOrmepailis BiIOYBAEThCS HACTYIIHUM YHHOM: (DaKTop
(kpemuTop-cyoOporaT) cCIjiadye Y4YacHUKY (KpeAuTOpy-CyOporatanry), SKui
HAaTOMICTh Mepeaae WoMy MpaBO BIACHOCTI Ha OOpr, sSIKMM BiH Mae mepej CBOIM
KJIIEHTOM (OOP>)KHUKOM-CYOpOTaTaHTOM).

IT) MaiiOyTHe HajlaHHS KOIUTIB peali3yeThCsl TPhOMa BaplaHTAMU:

A) Bigkputta kpeauty. BiAKpUTTS KpeauTy MHoJisira€ B OOIUSHLI KPEIUTy
a00 3000B'A3aHH1 OaHKIpa HaJJaTH KOILLITH CBOEMY KIIIEHTY, AKIIIO BiH iX 3alPOCHUTb.

VY pimenni Big 21 ciuna 2004 poxy KacamiitHuii cya NOCTaHOBHB, IO
«BIAKPUTTS KPEIUTY, SIKE € OOIISIHKOIO MO3UKH, TTOPOIKYE TTO3UKY, B MEKaX CyMH
KOINITIB, BUKOPUCTAHUX KJIi€HTOM». TakuM uumHOM, OeHedimiap KpeauTHOi JiHIT
Mae OMIlil, SKy BIH MOXE pealidyBaTH B MeEXax JIMITy, IepeadadyeHoro
0aHKIBCHKOIO yroaow. | HaBmakw, OaHKip 3000B'si3aBCS HANATH KOIITH CBOEMY

KIIIEHTY, SIK TUTBKH TOM iX 3ampocuTh. OJIHAK, TOKHU OMIIIOH HE Oy/ie BUKOPUCTAHO,
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KOIITH 3aJIMIIAIOTHCS BIACHICTIO OaHKy, TOMY iX He MokHa Buiyuutu [178, c.
1094].

BiakpUTTsS KpeauTy MOXKe CKIIaIaTUCA 3 KIJTbKOX OKPEMHUX OTepalliii:

. ABTopu3ariist oBepapadTy Ha TOTOYHOMY PaxXyHKY

. JIMCKOHTHUHN KPEIUT

. O6opoTtauit kpenut [109, c. 1825]

b) 3aomamkeHHsa Ha )KUTIIO - TO3UKA, 10 HaAeThCs (PI3UUHUM ocobaM, sIKi
BHECIIM JICTIO3UTH HA PAXYHOK IS OINAJHOTO JKUTIA Ta BUKOPUCTOBYIOTH IIi
3a0IIaKeHHST sl (PiHAHCYBaHHS KUTJIA, TPU3HAUYCHOTO AJI IXHHOTO OCHOBHOTO
MICIISI TIPOXKUBAaHHS. bBiAbII KOHKPETHO, TMO3WMKHA HA JKATIO HATAIOTHCA IS
diHaHcyBaHHsS OYJiBHMIITBA, TPUJI0AHHS, PO3MIMPEHHsS ab0 MEBHUX BUTPAT Ha
peMOHT Ta mokparieHHs. OmepKyBadi MO3UKH Ha KUTIIO OTPUMYIOTH BiJl IEpKaBU
OOHYC Ha >KHUTIIO TiJ] 4ac OTPUMAaHHS MO3UKH, PO3MIP SKOTO BCTAHOBIIOETHCS 3
ypaxyBaHHSAM IXHIX 3yCHJIb 11010 320113/ )KEHb.

C) BiacTtpouenuii kpeaut. 3riIHO 13 3aKOHOJIABCTBOM. KPEJIUT BBAXKAETHCS
BIJICTPOYEHUM, KOJIM MOTO0 HAJaHO KPEAUTHOI YCTaHOBOKO abo (DiHAHCOBOIO
KOMIIaHI€10, sIka OOYMOBIIIOE€ HAJlaHHA MO3MYEHHUX KOWITIB OAHUM ab0 KUIbKOMa
MOTEPeTHIMUA TUTATe)KaMU B Oyab-siKiid ¢Gopmi 3aIlikaBI€HHUMHU CTOPOHAMH Ta
BCTAHOBIIIOE JJISI HUX TIEP10J OUIKyBaHHSI.

JIBa KOHTpaKTH MIATPUMYIOTh OIEpallio0 BIACTPOUEHOTO KPEIUTY:

. OOiLsiHKa KpeIuTy

. Kpenutna yrona

Kpenutna yroga Oyne ykiaaeHa JMIIEe 32 YMOBH MONEPEIHHOTO BHECCHHS
MO3UYATHPHIUKOM TUTATEXKIB.

[IT1) MosxyiuBe HamaHHs KOIITIB. MOXJIMBE HaJaHHS KOIITIB BiJNOBIJIAE
rinoresi, Kojau OaHkip 3000B'SA3YEThCSI aBAHCYBATH KOIUTH OOPXKHUKY Y BHIIAJKY,
SKIIO KJIIEHT HE 3MOXKE MOTACUTU HaIeKHUN Oopr.TakuM 4uHOM, 1€ TIOJIOKEHHS
HE € Hl MUTTEBUM, HI MalOyTHIM. L]e 3aneKXuTh BiJ] HACTAaHHS HEBU3HAYECHOI MOJII:
HEBUKOHAHHS OOP)KHMKOM CBOiX 3000B's3aHb. TakuM YMHOM, KPEIUT TOJIATAE Y

rapaHTii, sKa HaJa€TbCid KIleHTy. Xoua HaWyacTimie 1e Mae Qopmy
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MOPYYHTENIbCTBA, BOHO TAKOX MOXKE CKIIAaTUCS 3 1HIOCAMEHTY a0 TrapaHTii Ha
TIepIIry BUMOTY.

Hacrynmaum noroBopom, sikuii ykiamaroTe Oanku Dpaniii € Manjar.
MangaT Ha mepeka3 TOTIBKH J03BOJISIE TIEPEKa3yBaTH TOTIBKY y DpaHmii Ta 3a
KOpJI0OH oOpaHniii ocoOi. Ll omepartiist He MOBMHHA OYTH TMOB'I3aHa 3 KOMEPLIHHUM
oOMiHOM.I'pomioBuii  mepeka3 MoOKHAa BUKOPUCTOBYBATH, HaNpUKIad, ISt
HAJICWJIaHHS TPOIIeH poauHi 3a KopoH [84, ¢. 255].

Ha Bigminy BiJ mepekasy, cyMy TOTIBKOBOTO IEpeKa3y MOXKHAa OTpUMAaTH
TOTIBKOIO, 0€3 BUKOPUCTAaHHS OAHKIBCHKOTO PaXyHKY.

['pomioBuii MaHaT 3a3BUYail BAKOPUCTOBYETHCS JIFOJAbMHU, K1 OIIMHUINCS B

OJIHIM 3 HACTYITHUX CHUTYAIlIN:

. be3 0aHKIBCHKOTO paxyHKy

. HeMoxMBo HajaTu MiATBEPIXKEHHS aJIpecH

. Kognux iHmMMX cnoco6iB oriaTu (mepekas, 0aHKIBChbKa KapTKa YU
yek) [71].

Takox ICHYIOTh areHTCTBA, IO CHEIIai3yIOThCs Ha IIBOMY THIIl ONepalii,
30KpeMa I 1HO3eMHHMX TIpouioBuX mnepekas3iB. [loTpiOHO 3anmoBHUTH (opmy,
BKa3aBIIM CBOIO 0CO0Yy, KOHTAKTHI JaHi Ta jJaHi OeHedimiapa. [ 3a0e3nedeHHs
Oe3neku TpaH3akIili Jeski (QopMU MICTATh CEKpeTHe muTaHHA. benediriap
MMOBUHEH HAJaTH BIJIMOB1/Ib, 100 OTPUMATH KOIITH.

benediriapy HamaeTbcs HacTynmHa iHGOpMAILis:

. Cyma
. Koopaunnatu mannary
. BiamoBias Ha ceKpeTHE 3aMUTaHHs, SIKIO0 HOT0 HaJdaHO.

OmnepaTop MOXE BCTAaHOBUTH MaKCHMAaJbHY CyMy 3ajJeKHO BiJ KpaiHu
BiJlIIpaBieHHs a00 kpainu oTpumaHHs. Oco0a MOBHHHI CIIATUTH CyMYy TIEpeKasy,
aJIMIHICTpATHBHI 300pU Ta, MOKJIMBO, KOMICIIO 32 OOMIH.

MoxHa TakoX 0()OPMUTH TPOIIOBUNA MaHJAT 13 3aXHUIIEHOI 30HU BeO-cailTy
MoCTavalibHUKA TIOCIYT, KWW TMPOIMoHye mochyry. OmepaTop MOXe BCTaHOBUTH

MaKCUMaJIbHYy CyMYy 3aJI€5KHO B1J] KpaiHU BIJAIIpaBieHHs a00 KpaiHU OTPUMAHHSL.
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o0 oTpuMaTu MaHAAT, CIiA 3BEPHYTHCS A0 MYyHKTY OOMIHY BajlOT, IIO
HAJICKHUTHh O MEPEXKi, Ky BUKOPHUCTOBYE BIAMPABHUK TEPEKazy Ta MPEI'SIBUTH
JIOKYMEHT, W0 TMOCBiAYye 0cCO0y, HaJaTU TMOCUJIAHHS HA JOPYYEHHs, HaJlaHi
BimpaBHUKOM [157].

[Ile oxni€er0 0cOOMMBICTIO OAHKIBCHKUX JIOrOoBOpiB y DpaHIlii € Te, 1110 BOHU
YKJIaJal0Th CTPaxoBi qoroBopu. Heszpakaroun Ha 0COOJIMBO LIIJIbHY HOPMATHUBHY
0a3zy, sKid BIH MIAMNOPAIKOBYETHCS, CTPAaXOBHH JOTOBIp HE Ma€ IOPUIMYHOTO
BU3HA4YeHHS HI B CTpaxoBoMmy Kojekci, Hi B l{uBinbHOMY Komekci. g BincyTHICTh
HE € HEUTPaJbHOIO: BOHA 3aJIMIINIIA JOKTPUHI Ta CyJIOBIM MPAKTULl BU3HAYEHHS ii
KOHTYpIB, I[IHOIO 1HOAI PO30KHUX MIAXOAIB, 3aJ€XKHO B TOro, YU
30CepeKyBaTUCA HAa METOJ1 CTpaxXyBaHHSA, YA HA MPABOBOMY IHCTPYMEHTI, KU
JIEKUTH B Ioro ocHOBI [213].

TpanuuiiiHO CTpaxoBUMl JOTOBIP MPEACTABISAETHCS SK «yroga, 3a SKOIO
nepearviaTHUK, B OOMIH Ha CIUIaTy MpeMii, OTPUMY€E BiJl CTpaxOBUKAa TapaHTIIO
MOCJIYTH y pa3l HACTAHHS PUBUKYY.

Ile Bu3HAUeHHS 0a3y€eThCsd HA TPHOX OCHOBHUX EJIEMEHTAaX: PU3HK, SIKUU
MiUIsITae MTOKPUTTIO, TIPEMis, CIIaueHa CTPAaxOBUKOM, Ta IMOCIyTa, IO HATAETHCS
CTPaxOBUKOM Yy pa3i BUHHUKHEHHS CTpaxoBOro BUmajnky. Lli Tpu enemeHTH, KpiMm
TOTO, CKJIQJaI0Th OCHOBY KJIACHYHOT TUIIOJIOTIi CTPaxoBOTO JOTOBOPY.

Ane ue (opMyNIOBaHHS BHMarae KiJbKOX yTouHeHb. [lo-mepiie, TaM He
3raJye€ThCcsl TEXHIKAa MyTyaji3aimii pH3WKIB, SKa, X04a U € OCHOBOIO CTPaxoBOl
oreparlii, 3aJUIIAETHCS 30BHINIHBOIO TI0 BIJHOIIEHHIO JIO JOTOBIPHOTO aKTy SK
TaKoro.

Jlami, TepMiHOJIOTiS, IO BUKOPHCTOBYETHCS, MOTPeOye€ YTOYHEHHS. Y
CtpaxoBOMy KOACKCI YacTO BUKOPHCTOBYETHCS TEPMIiH «3aCTpPaxOBaHM» IS
MO3HAYEHHSI CHIBIIJPSIHUKA CTpPaxoOBHUKAa, TOAI SIK HAcmpaBAl IS POJib
MOKJIAIA€ThCS Ha CTpaxyBaibHUKA. CTpaxyBaJIbHUK, 31 CBOTO OOKY, € TUM, Ha KOTO
JIKUTh PU3MK, HE3aJIEKHO BiJl TOTO, UM € BIH CTOPOHOIO JIOTOBOPY, UM Hi, — K Y

BUIIAJIKY CTPaxyBaHHs 3a paxyHOK [82].
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3pemroro, HaBeIeHe BU3HAUYCHHS MIAKPECTIOE ICHYBaHHS JIBOX 3000B's13aHb,
MO OOTSKYIOTh CTPaxOBUKA: 3000B'SI3aHHS MO0 TIOKPUTTSA, IO BHHHUKAE
BHACJIJIOK YKJIaJCHHS JOTOBOPY (200 B y3roKeHy AaTy HaOpaHHsS HUM YUHHOCTI),
Ta 3000B'sI3aHHS II0JI0 BPETYJIIOBaHHS, 3yMOBJICHE HACTaHHSAM 30UTKY. Xoua JesiKi
aBTOpPU 3BOJSATH JOTOBIp JO IBOTO JAPYroro 3000B's3aHHS, BBa)XKaloud HOTro
€IMHOIO HEOOXIJHOI TMOCIYrol, 1HII, CHPaBeJIMBO, HAMOJATAlOTh Ha
HE3aJIe)KHOMY 3000B'sI3aHHI IOAO TOKPUTTS, METOI0 SKOTO € TapaHTyBaHHS
HAsSIBHOCTI FapaHTii MPOTATOM YChOTO TEPMIiHY il JOTOBOPY.

Ile po3mexyBaHHS Harajaye TMOHSTTS 3000B'si3aHHS praestare, sKe
3yCTpI4a€ThCs, 30KpEMa, B JOTOBOPI KYIIBII-NPOJAXKY 3a TAPAHTIEIO, 1 CIOHYKA€e
HacC BHU3HATH, LIO0 CTPAaxOBHM JOTOBIp, SKIIO BIH MPU3BOAUTH /0 BUKOHAHHS
rpouIOBOro 3000B'sI3aHHSA y pa3l BUHUKHEHHS NPETEH31i, IPYHTYETbCS B OUIBII
IMIMPOKOMY CEHC1 Ha MOCTIMHOMY 3000B'sI3aHHI MOKPUTTS, L0 CTAHOBUTH HOTO
camy CYTHICTb.

3 10pUANYHOI TOYKH 30pYy, JOTOBIP CTPaxyBaHHS — 1€ YroJa, [0 TOPOIKYE
IOpUINYHI Hachiaku. BoHa miamamae mig 3arajiibHi TpaBWiia 3000B'SI3abHOTO
npaBa, BOJHOYAC PETYNIOEThCA CIHelmialbHUM 3akoHOM — Kogekcom mpo
CTpaxyBaHHs, SIKUI BPaXxOBYy€ €KOHOMIUHI, COIlaJIbHI Ta TeXHIYHI MipKyBaHHs. Ha
MEPEeTHHI IMBUIBHOTO, KOMEPIIMHOTO Ta aJAMIHICTPAaTHBHOTO IpaBa CTPAXOBHIA
JIOTOBIp sIBIIsiE COOOIO TIOpUIHY MPaBOBY MOJEb, SKa € OJHOYACHO CYBOPO
CTaHIapTHU30BAHOIO Ta TTHO0KO (QYHKITIOHATBLHOIO.

Ilst ckiamHa cTpykTypa He HOBa. [10The Bk BU3HAYUB CTPAXOBHM JOTOBIp
K «JIOTOBIp, 32 SIKUM OJIHA 31 CTOPiH Oepe Ha ce0e PU3UK BUMAJAKOBUX MOIIN, SKUM
HiJ1a€ThCS pid, 1 3000B'A3YETHCSI KOMIIEHCYBATH 1HILIINA CTOPOHI 30MTKH, SK1 IIl
BUIIAJIKOB1 MOJ1i MOXKYTh CIIPUYMHUTH, SKIIO BOHW HACTAaHYTh, B OOMIH Ha MEBHY
rpomoBy cymy». Lle Bu3HAaueHHS, 30cepelkeHe Ha MaWHOBOMY CTpaxyBaHHI,
30epirae AMBOBIKHY aKTYaJbHICTh 1 ChOTOJHI, OCKIJIBKM BOHO MiJKPECIIOE TPU
OCHOBH CTPaXOBOI'0 JIOTOBOPY: PU3UK, PEMIIO Ta BUTOY [72].

Ane ueil aHami3, 3BOASYM CTPAaXOBUW JOTOBIp JIO MPOCTUX OOMIHHHUX

BIJIHOCHH MIXK JBOMa CTOpOHaMH, 301JTHIO€ HOro po3yMmiHHs. BoHO irHOpye Te, 1110
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CTAaHOBUTh HOTO CIPaBXKHIO OCHOBY: MOro KOJEKTUBHUN BUMIp. OCKUIbKH
CTpaxyBaHHA HE OOMEXYEThCS BIJHOCHMHAMH MDK CTpaxyBaJbHMKOM Ta
CTPaxXOBUKOM, II€ YaCTUHA COJIJapHOI CHCTEMH, 10 0a3zyeThCsi Ha 00'eaHaAHHI
pPU3UKIB, y SKIH mpemii, CIIa4eHl BCiMa, TO3BOJISIOTH KOMIICHCYBATH 30WTKHU
HeOaratboM. Came B IIi#i JIOTIII CHIJIBHOTO Mepe0adeHHsT KOHTPAKT Ha0yBa€e CBOTO
MOBHOTO 3HAYEHHSI.

CydacHa AOKTpHWHA, 30KpeMa TMiJ BIUIMBOM TaKWX AaBTOPiB, SK I[BOHH
Jlam6Gep-®eBp, Kan biro ta FO6ep ['pyTensb, Harosonye Ha TOMy, IO CTPaXOBUN
JIOTOBIP SIK OKPEMHI MPaBOBUN aKT HaOyBa€ 3HAUEHHS JIMIIEC B paMKaxX MIUPIIOT
CTPYKTypHu: B3aeMHOCTI. Ile He mpocTo OOMIH 3rojamu, a roJIOBHUH T'BUHTHUK B
OpraHi3oBaHIi CHUCTEeMI YIPaBIIHHS pU3UKAMHU, B AKiH MpeMis, CIIadyeHa KOXKHOIO
0co0010, (piHaHCYE BUTOAM, 1110 HAJIEkKATh TUM, XTO 3a3HaB 30UTKIB [170].

Takuii BUXiJ 32 MEXI 1HAMBIIYaJbHUX JIOTOBIPHUX pPaMOK CIIOHYKAa€ Hac
IHTETpyBaTU KOHTPAKT Y CHUCTeMHY mepcrekTuBy. CrTpaxyBaHHS — II€
KOJIEKTUBHMI Ta palioHaIbHUN cnocid OopoTbOM 3 pU3MKAMHU, MaT€MAaTHYHO
CTPYKTYPOBaHUH, IOPUANYHO PETYIHOBAHUHN Ta 3aKPITUICHHUM Y JIOTII COJIIIAPHOTO
nependadyeHHs. lle mMoBHa MNPOTWIEXKHICTH TPl HA BUMNAJOK: SKIIO BOHA
IPYHTYEThCS HA PUBHKY, TO JJIS TOTO, IOO Kpalie Horo mnpuOOpkaTth, a He
CIEKYJIIOBATH Ha HHOMY.

TakuM 4YMHOM BH3HAYCHE IMOHATTSA CTPAxOBOTO JOTOBOPY TMPHUPOTHO
MPU3BOJUTH JO TUTaHb MIOJ0 WOTO CKJIAJIOBUX €JIEMEHTIB, $Ki, PO3TJSHYTI
OKpEMO, pO3KpHUBAIOTh 0AraTCTBO Ta TEXHIYHICTh CTPAXOBOTO IHCTUTYTY. Y LbOMY
BIJIHOIIIEHH1 OCOOJIMBOI yBaru 3aciIyroBYIOTh TPHU €JIEMEHTHU: PU3UK, SIKUU SBISE
co00I0 HEBU3HAUYEHY TOJIII0, IO € JDKEPEJIOM IMOTpeOu B TapaHTii; mpemis, ska
BiloOpaxkae IiHy Oa)XaHOTro I[IHHOTO TMamepy; Ta IOoCiIyra CTpaxOBHKa, sKa €
KOHTPareHToOM y pasi HacTaHHs 30UTKy [179].

CtpaxoBuii IOTOBIP, KJIACHYHO IIPEACTABICHUN K eMaHallis aBTOHOMI1 BOJI,
Ha TMepIIud TOIJsA 34a€TbCs, W10 BIH TMOTpamiie B OpOITY 3arajabHOro
3000B's3aIbHOTO  TpaBa. AJle 1€ YSBJICHHsS, YCHAJKOBaHE BIiJ 3acTapilioro

MPaBOBOI0  IHJAWBIAyai3My, CYNEPEUUTh PEAIbHOCTI  3aKOHY, TJIHOOKO
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MO3HAYEHOTO BTPYYaHHSIM 3aKoHOonaBlig. Ha BiAMiHY BiJl KJIACUYHOI JOTOBIPHOT
MOJIeJl, CTPaxOBHM JOTOBIp 3aJMINAE MAI0O MICIS Ui peaJbHUX MEPEroBOpiB: y
MepeBaXKHIN OLIBIIOCTI BUMAJKIB 1€ JOTOBIp MNpPHEAHAHHS, CKJIAJACHUNA B
OJTHOCTOPOHHBOMY TOPSIKY CTPaXOBUKOM, YHsI €KOHOMIYHA Millb Ta TEXHIYHA
EKCIIepTU3a HaJlal0Th CTPYKTYPHY MEpeBary B JOroBIpHUX BigHOcHHAX [193].

3ITKHYBIIUCH 13 IIUM JTOCBITYEHUM TpodeciiiHuM cy0’€KTOM, 3acTpaxoBaHa
ocoba, HE3aJIEKHO BIJI TOrO, YA € BOHA CIIO)KMBAyeM, UM KOMIIAHIEIO, YaCTO
ONUHSIETHCS Y BPA3JIMBOMY CTAHOBHINI. TEXHIYHICTh IYHKTIB, HENPO30PICTh
TEPMIHOJIOT1] CTpaxyBaHHs, aCUMETPIis 1H(opMalli Ta CTaHAapTU3ALIS TPOIYKTIB —
BCe 1I¢ TMo30aBisie cialily CTOPOHY OyIb-SIKOi peaJibHOI  MOXJIHUBOCTI
00roBoproBaTH ab0 3MIHIOBaTH YMOBHU JI0TOBOpY. Lls acumeTpis, 1aBHO BU3HAU€Ha
JOKTPUHOIO, CHOHYKaJla 3aKOHOJABLS 10 Jelajl YacTINIoro BTpy4YaHHS B iM's
3aXMCTY 3araJIbHUX 1HTEPECIB Ta JOTOBIPHOTO OajaHCy.

VY neskux cekTopax CTpaxyBaHHs, HalPUKIAJ, Y MEIUYHOMY CTpaxyBaHHI
Yl CTpaxyBaHHI OyJIBHHUIITBA, JOTrOBipHa cBOOOJAa HAaBITh Ma€ TEHICHIIIIO
3BOJIMTUCA MaiXe JI0 HyJls, OCKUIbKM 3MICT JIOTOBOPY BH3HAYAETHCS
0OOB'SI3KOBUMHM CTaHAapTaMH a00 HaB'S3aHUMU CTAaHAAPTHUMH MOJIOKEHHSAMU. SIK
3azHayae JKepom KynbmaHH, cTpaxoBe TMpaBO TaKUM YHWHOM 31MCHIOE
MIEPETBOPEHHS JIOTOBOPY HA CTaHJAPTU30BAHHMM aKT, «J€ BOJICBUSBICHHS CTOPIH
CTHUPAETHCS 32 BOJICIO 3aKOHOIABIs [193].

3 miel TOYKM 30pYy, CyYacHy apXiTeKTypy CTpPaxOBOTO JIOTOBOPY
CTPYKTYPYIOTh J1BI OCHOBHI oci. [lepummii nomnsirae y npuiHATTI MPaBOBUX HOPM,
10 MAIOTh CYTTEBO IMIIEPATUBHUM XapakTep, sIKi HaB'SA3YIOThCS CTOPOHAM 1 CYBOPO
OOMEXYIOTh MOXJIMBOCTI JJIsI JIOTOBIPHUX TEPeroBopiB. Jpyruii € pesyiabTaTom
3pOCTa0YOro aJIMiHICTPAaTUBHOTO BTPYYaHHS, SIKE MPOSIBISIETHCS SIK Y HaB'sA3yBaHH1
CTaHJAPTHUX TOJOXKEHb, TaK 1 B MOCT(PAKTYyMHOMY KOHTPOJI 3a MPaBUIBHICTIO
JIOTOBIPHUX MOKyMeHTIB. L{i ABa BUMipW — 3aKOHO/IaBUMId Ta aJMIHICTPATUBHUIN —
YTBOPIOIOTH €IMHE LI1JIE, MOKJIMKaHe 3a0€3MeYUTH 3aXUCT 3aCTpaxoBaHUX ocid 6e3
BUKIIIOUEHHS! OyAb-IKOi THYYKOCTi, y TOHKOMY OalaHCi MK IMIIEPaTUBHICTIO Ta

3aJIMIIKOBOIO ¢BOOOH0I0 [213].
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CrpaxoBuil JOrOBip BIAPI3HAETHCS BiJ 0araTh0X IHIIMX MPABOBHX
IHCTPYMEHTIB BHICOKHUM CTYIIEHEM HOPMAaTHBHOTO OOMEXKEHHs, IO Ha HBHOTO
HakiIanaeTbes. Ll crnemudika MNOACHIOETHCS, Mepul 3a BCE, CTPYKTYPHOIO
HEPIBHICTIO CTOPIH: 3 OJHOTO OOKYy, CTpPaXxOBHK, JOCBITYEHMI mpodecioHal,
CaMOCTIMHO pPO3po0Jisie JOTOBIpPHI YMOBH B paMKax JIOTOBOPY HpPHUEIHAHHS; 3
iHmoro OOKy, 3acTpaxoBaHa oco0a, sika 4acTo € HempodecioHaaoMm, BBaXkKae
MPAKTUIHO HEMOJKJIMBUM Y3TOJUTH YMOBHU JIOTOBOPY 1, TUM OLIbIIE, MOBHICTIO
3pO3YMITH HMOro HOPUANYHUN Ta TexHIuHMM oOcsr. lleit nucbamaHc croHyKaB
3aKOHOJIABIIS 10 MPOAKTUBHOTO BTPYYaHHS 3 METOIO TapaHTYBaHHS €()EKTHBHOTO
3aXMCTY CJIA0IIOl CTOPOHU Ta BITHOBJIEHHS MEBHOI JIOTOBIPHOI CIIPABEIMBOCTI.

Came B mii Jsorini BkiarodeHo crartio L. 111-2 CrtpaxoBoro Koaekcy
O®paniii, cepa 3acTocyBaHHsS SIKOi € aOCONIOTHO (GyHIAMEHTAJIbHOW. Y HIU
nependaueHo: «monoxkeHHs Pozaumis I, I, III Ta IV 1iei kauru He MOXyTh OyTH
3MiHEHI HUISIXOM YTOJU, 32 BUHSATKOM THX, SIKl HaJal0Th CTOPOHAM MPOCTUM BUOIP.
[Tepenik nux BUMOT MicTUThCA y crarTsx L. 112-1, L. 112-5, L. 112-6, L. 113-10,
L. 121-5 - L. 121-8, L. 121-12, L. 121-14, L. 122-1, L. 122-2, L. 122-6, L. 124-1,
L.124-2,L.127-6, L. 132-1, L. 132-10, L. 132-15 ta L. 132-19» [88].

Takum YMHOM, II€Ml TEKCT BCTAHOBIIOE CTPYKTYPHE PO3MEXKYBAHHS MIXK
O00OB'SA3KOBUMH TIOJIOKCHHSIMH, BiJl SKUX CYBOPO 3a00pOHEHO BIIXWJISATHUCS, Ta
JOTATKOBUMHU TOJIOKEHHSIMU, K1 CTOPOHU MOXYTh 3MIHUTH 32 JOMOBJIEHICTIO. L]
pO3MEXyBaHHSI MPOHU3YE BCE CTPAXOBE MPABO Ta HAJA€ CTPAXOBOMY JOTOBOPY
HIMPOKO BPEryJIbOBAHOT CTPYKTYPH SIK IMiJl Yac MOTO YKJIaJaHHs, TaK 1 MiJ 4ac Horo
BUKOHAHHSI 200 MICIIst HOTO pO3ipBaHHS.

CtpaxoBwil TOTOBIp XapaKTEPU3YEThCS HASBHICTIO YHCICHHUX 000B'SI3KOBUX
HOpPM, TIOKJIMKAHUX CYBOPO PETYJIIOBATH JIOTOBIpHY CBOOOJY Ta TapaHTyBaTH
edekTuBHICTh TOKPUTTS. L[ cuctema BumpaBiana METOIO 3aXUCTY 3aCTPaxOBaHOI
ocoOH, sKa BBaXKAETHCSH CIIAOKOIO CTOPOHOIO B JIOTOBIPHUX BigHOCHMHAxX. lle
3p00JIEHO IS TOTO, 1100 3amoOirTH M0o30aBJICHHIO rapaHTii OyJb-sIKOi CYTHOCTI
BHACJIIIOK B3a€EMOJI1 IOTOBIPHUX IMOJIOXKEHbD, SIK1 YACTO CKIIAJAAI0ThCSI CTPAXOBUKOM

B O/IHOCTOPOHHBOMY MOPSAKY.
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Ax mosicauB ['yOept I['pyrenb, BUKOpHCTaHHS MyOJIIYHOTO TOPSAIKY Y
CTPaxOBOMY IpaBi HE Ma€ Ha METI BUKIIOYUTH OyAb-sKy aBTOHOMIIO CTOpIiH, a
peryJiroBaTH JIOTOBIPHI MEXaHI3MH, 3a00pOHHMTH TIEBHI TMPAKTUKU (30Kpema,
HE3aKOHHE 30aradeHHs y CTpaxyBaHHI Bl MIKOaH, 3a0opoHeHe ctarTero L. 121-1
CtpaxoBOro KoJekcy) Ta CHpsSIMyBaTH CIOPU B 3aXMCHY IMpaBoBy 0azy. [Hmmmwu
CJIOBaMH, HIEThCS HE MPO 3alepeyeHHs JIOTOBIpHOI cB0OOIM, a mpo ii cyBope
O0OMeKEeHHsI, KOJIM BOHA BIUIMBAE HA CYTTEBI €IEMEHTH CTPaXOBHUX BigHOCHH [127,
c. 85].

Lleli npuHUOMN MIOHO BTUIEHUH Yy CYAOBIM MOpakTUIl. TakuMm YHHOM,
KacamiitHuii cyq ckacyBaB IOJOXKEHHS, K1 ITHOPYBaJIM OOOB'SI3KOB1 MOJIOKEHHS
CTpaxoBOro KoJeKkcy, HaBiTh MONPU T€, 110 1[I TOJOKEHHS MICTHINCS B IOJICAX,
NOOpOBUIBHO TMPUHHATUX CTpaxyBaJbHUKOM. Hampukinaa, MyHKT, IO 3BUIBHSE
CTpaxOBHKa BiJl O(DIIIITHOTO MOBIJOMIICHHS y pa3l HECIUIATH CTPAXOBUX BHECKIB,
OyB BU3HaHUI TakuM, 0 cynepeduTs ctaTTi L. 113-3, 1 oronomenuii HeAiiicHUM.
AHanoriyHo, Oyap-fika cnopo0a 3MIHUTH HUIIXOM YTOAW JBOPIYHUKA CTPOK
MO30BHOI JJABHOCTI JUIsl TIO30BIB, 1110 BUHUKAIOTH 3 JIOTOBOPY, 10 € MOPYLICHHIM
crateii L. 114-1 Ta L. 111-2 CrpaxoBoro koaekcy ®PpaHiiii CHUCTEMATHYHO
CaHKITIOHY€EThCS [88].

L[5 3axucHa JOrika HaBiTh MPU3BOJUTH O BUKIIIOUEHHS MEBHUX IOJIOKEHb,
KOJIM, XO04Ya BOHHM ¥ € OYEBHIHO BUTIIHUMU AJIA CTPaxXyBaJbHUKA, BOHU CTaBJIAThH
OiJi CyMHIB 3araJlbHUi OallaHC JIOTOBOpY, 3aayMmMaHuil 3akoHomaBuem. Lle
CTOCYBAJIOCSI TTYHKTY, SIKWW TOJOBXKYBaB TEPMiH MOMEPEHKEHHS TIPO PO3ipBaHHS
JIOTOBOPY KOMIIaHIi B3a€EMHOT'O CTpaxyBaHHS 3 ABOX JIO IIECTH MICSIIIB; Xoua BiH 1
JlaBaB y4YaCHHUKY OUIbIlle dYacy I TepeaOadeHHs 3aKiHYeHHS TepMiHy il
JIOTOBOPY, Moro 0yJI0 BUBHAHO HEAIMCHUM, OCKIJIBKH BiH cynepeunB cTarti L. 221-
10 CrpaxoBoro koaekcy ®@pantiii. Sk mosicatoe ['y6epT ['porens, mpaBoBHil 3aXUCT
— TI€ He JIMIIE TIPaBO 3aCTPaxoBaHOi 0coOM, a ¥ rapaHTis CTaOUTLHOCTI Ta SCHOCTI
norosipHoi 6a3u [127, c. 85].

3pemroo, CcucTeMa BHKIIOYEHb YyAOBO ITIOCTPYE METy MPaBOBOI

BU3HAUYCHOCTI, SIKO1 MparnyB 3akoHoaaBenb. Crarts L. 113-1 CtpaxoBoro kojaekcy
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BUMarae, 100 OyAb-sK€ TIOJOXKEHHS TPO BUKIIOYEHHS TrapanTtii OyIio
«(popmanbHUM Ta OOMEXKEHHM», TOOTO YITKO BHUPAKEHHM Ta TOYHHUM 3a CBOIM
oOcsarom. SIKmIo 1€ HE TakK, MYHKT BBaKaeTbcsl HeAicHUM. Lls BUMora, sika Mae Ha
METI TrapaHTyBaTH CIpaBeJIMBY Ta 3pO3yMUTy iH(oOpMario s 3acTpaxOBaHOl
ocoOu, OyJia 4iTKO 3aKpiruieHa B Cy10Bii mpakTuili [88].

Xoua cTpaxoBe IMPaBO I'PYHTYETHCS Ha OOOB'SI3KOBUX MOJIOKEHHSIX, BOHO HE
BUKJTFOYA€E TMOBHICTIO JIOTOBIPHHUX BIJHOCHH 3a YMOBH, IO BOHH YKJIAJAIOTHCS Y
CYBOpiil BIJIMIOBIIHOCTI JI0 BCTAHOBJICHMX 3aKOHOM OOMEXeHb. 3aKOHOJaBellb 1
CyJl0Ba MPAKTUKA ()aKTUYHO BU3HAJIM MEXI1 BIACTYIy Ta BIJIMOBHU BIJl MpaB, aje 3a
YMOBH JIOTPUMaHHS CyBOPUX YMOB, SIK 32 CYTTIO, TaK 1 3a (hopMoIo.

[Topsinm 13 OOOB’SI3KOBMUM 3aKOHOJABCTBOM, CTPAaxXOBUUM JOTOBIP MiJJISITAE
MOCWJICHOMY Haryiaay 3 OOKy aaMIHICTpalli, BTpyYaHHs SIKOi € YaCTUHOIO JIOTIKH
HOPMATUBHOTO 3aXUCTY 3arajibHuUX 1HTepeciB. Llelt KOHTpOJIb 3A1HCHIOETHCS uepes3
JIBa B3a€MOJOIOBHIOIOUl BEKTOPH: 3 OJHOTO OOKY, HaB'si3yBaHHS CTaHAApTHHUX
MOJIO’KEHB, 1[0 MAIOTh PEryJSTOPHE 3HAYEHHS, Ta 3 IHIIOrO0 OOKY, BCTAHOBICHHS
noCTGEPiOPHOTO KOHTPOJIO 3a JOTOBIpHUMHU AokyMeHTamHu. Lleit pyx BimoOpaxae
MOCTYIOBE PO3MHUBAHHS MEX1 MIX JOTOBOPOM 1 CTaHJAPTOM, LIO CBIAYUTH PO
npoiiec 00'ekTUBAaIlli cTpaxoBoro 1orosopy [132].

Crarta L. 111-4 CrpaxoBoro KOJEKCY YIOBHOBAXYE aJMIHICTpPAIIIIO
HaB's3yBaTH BUKOPHCTAHHS CTAHJIAPTHUX IOJIOXKEHb Yy CTPaXOBUX JOTOBOpax, 3a
YMOBH, IO LbOrO BHUMAaralmTh 3arajbHi iHTepecu. lle NOBHOBa)keHHs, IO
3MIMCHIOETHCS IUIAXOM MIHICTEPCHKOTO yKa3y, 3HaMEHye Co0O0l0 peajbHe
BTOPTHEHHA MyOJIiYHOT BJIaAW Yy NpUBaTHY JorosipHy cdepy. Lle Hanmae
aJIMIHICTPAaTUBHOMY OpTaHy MOXJIMBICTb BCTAHOBUTH OOOB'S3KOBY HOPMAaTHMBHY
0a3y, IO 3aCTOCOBYEThCSA JO TEBHUX CYTTEBUX IOJIOKEHb JOTOBOPY: METH
rapanTii, METOMIB aKTHUBaIlli, BUHATKIB, TPaHUYHHX PO3MIPIB KOMIIEHCAIlli,
TPUBAJIOCTI MOKPUTTS TO1IO [88].

BukopucTtaHHs TakuxX TMOJO0XKE€Hb OCOOJMBO YacTO 3YCTPIUAETHCA B
00OB'I3KOBOMY CTpaxyBaHHI, TAKOMY SIK CTpaxyBaHHs OyniBHULTBA (CT. A. 243-1

CrpaxoBoro kojekcy ®dpaniiii) abo cTpaxyBaHHS TPaHCIIOPTHUX 3ac00iB (CT. A.
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121-1 CrpaxoBoro koaekcy @panuii). Lle Takoxx mommproeTscsi Ha HEOOOB'SI3KOBE
CTpaxyBaHHA 31 crelU(pIYHIMH XapaKTEPUCTUKAMU, TaKe SIK JJOTOBOPH, YKIIAJCHI
Ha TepMiH moHaa Tpu poku (ct. A. 113-1 CrpaxoBoro konaekcy Ppaniii). Sk
3a3Havae JKepom KynbMaHH, 111 MOJI0KEHHS, SIKi BCTAHOBIIOIOTHCS HE3AJICKHO BiJl
3rOIM CTOPIH «€ MEHIIE TMHUTAHHSIM JOTOBOPY, HIXK 3aKOHY», OCKUIbKH iX
1HTerpallis € aBTOMaTHYHOIO, a cdepa X 3aCTOCYBaHHS IMIIEpaTUBHOIO [88].

Opnak 19 angMiHICTpaTMBHA Blajga He Oe3mexHa. JlepkaBHa pania
HEOJIHOPAa30BO I1IEH3YpYyBaJia CTaHJAPTHI TOJIOKEHHS, $KI BHUXOAWIM 3a MEXI
KOMIIETEHIII peryasTopHOro oprady. Lls cymoBa mpakThKa JEMOHCTPYE UiTKe
Oa)xaHHs HaraJaaTv, 010, HE3Ba)KAKOUM Ha CBIM 00OOB'SI3KOBUI XapaKTep, CTaHJapTHI
MOJIOKCHHS TOBUHHI BIJIMOBIAATH 1€papxii CTaHAAPTIB 1 HE MOXYTh CTaBUTH IIiJl
CYMHIB OCHOBOITIOJIOXHI TPUHIMON 3000B'sI3aJJbHOTO MpaBa, Kl HaJEeXaTb [0
cdepu 3actocyBanHs npasa (ct. 34 Koncrurymii @paniiii) [192, c. 12].

[licnss BCTaHOBJEHHS I1XHBOI 3aKOHHOCTI, CTaHAAPTHI TIOJIOKEHHS €
TIOBHICTIO 0OOB'SI3KOBHMH ISl CTOPIH. 1X He NuIe HEOOXiHO JOTPHUMYBATHUCH, ajle
i 3a00poHsETHCA Oyab-sAKE TOJIOKEHHS, IO BIIXWISETHCS Bl IXHBOTO 3MICTY,
BKJIIOUAIOYM T€, AK€ HIOUTO € OUIbII CHPUSATIMBUM JJISI 3aCTPaAXOBaHOI OCOOM.
Merta nonsirae B 3a0e3meyeHH] OJHAKOBOCTI TapaHTii, M0 MPOMOHYIOTHCS BCIM
nepearviaTHUKaM, Ha SKUX TOIIMPIOETHCA OJTHAKOBE CTpaxoBe 3000B's3aHHS, Ta
YHUKHEHHI IOTOBIPHUX CIIOTBOPEHB, TIOB'SI3aHUX 3 PI3HUMU TIIYMadSHHSIMHU.

IIs BuMora mpsiMo 3a3HaueHa y crarti A. 243-1 CtpaxoBoro Kojekcy, sika
nepeadadae, Mo <«KOAHE TOJOKEHHS JOTOBOPY HE MOXE MaTH HACHiIKOM OyIb-
AKy 3MiHy 3MICTy 4YM o0OcAry craHgapTHuX mnoJjiokenby. Crarts L. 243-8
CrpaxoBoro kogekcy ®paniiii, 31 CBOro 00Ky, BU3HaYae, 110 MOJICH CTPaXyBaHHS
OyJIBHUIITBA BBaXXKAIOTHCA TaKUMH, 110 BKJIIOYAIOTh TapaHTii, MependayeHi
CTaHJAPTHUMHU TIOJIOKEHHSIMHU, «HE3BAKAIOYM Ha OyIb-sK€ TOJIOKCHHS, III0
CyNepeUnTh IIbOMY» [88].

SK1110 70TOBIp MICTUTh ITYHKT, 110 HE BIJIMOBIIa€ BUMOTaM, JIMIIIE IIEH MyHKT

AHYJIIOETHCA, a pCITa JOT'OBOPY 3aJIMIIAECTHCA YNHHOTO.
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[lopsan 13 3ampoBa/KEHHSIM CTaHAAPTHHUX IOJIOXKEHb, AJMIHICTpAIlisl Mae
MOBHOBAXCHHSI KOHTPOJIFOBATH OTOBIPHI JMOKYMEHTH, IO PO3MOBCIOHKYIOTHCS
CTpaxXOBUKAMH, IO € YACTHUHOI JIOTIKM PETyJIOBaHHS PHUHKY, IO CIYXHUTb
3arajJpHUM iHTepecaM. lle moBHOBa)keHHsI CHOTOHI Oepe CBiif moyaToK y cTatTi L.
310-8 CtpaxoBoro kojiekcy dpaHnitii, 3riJHO 3 IKOI «MIHICTp, BIJAMOBIIAIBHUN 3a
€KOHOMIKY, MOXK€ BUMaraTH HaJlaHHS JOKYMEHTIB JOTOBIPHOIO a00 PEeKIaMHOTrO
XapakTepy, 10 CTOCYIOThCA CTPaxoBoi abo KamiTamizaliiHoi oneparii. Bin moxe,
micis KoHCybTamii 3 KoHCylnbTaTUBHUM KOMITETOM 3 (hIHAHCOBOTO CEKTOpPY, 3a
BUHSTKOM BHIIAJIKIB HAJ3BMYAHOI CHUTYyallli, 3a00pOHUTH iX MOUIUPEHHA abo
BUMAaraTty iX 3MiHH, SKII0O BOHU CYIlepedaTh 3aKOHOJABYMM a00 HOPMATHBHUM
rmonokeHasIM» [160].

Lleli TexkcT Hagae JepkKaBl pPOJb OXOPOHIS JOTPUMAaHHS KOHTPAKTHUX
3000B's13aHb, JO3BOJIAIOYM il BTPyYaTHCS, KOJM KOHTPAKTHI IOJIOKCHHS
MOPYIIYIOTh 3aKOHOJIaBUMi ab0 peryIaTopHUMl MyOniyHud mopsaok. Mera mae
JIBa aCMEKTH: TapaHTyBaTH MPO30PICTh CTPAXOBOi MPOITO3HUIIIi Ta 3aXMCTUTH TpaBa
3aCTpaxoBaHUX 0Ci0 BiJI MOTCHIIIHHUX 3JIOBKUBAHb.

Ile moBHOBaXXE€HHSI OYJI0 BUKOPHCTAHO, 30KpeMa, IS BUJIYYCHHS 3 PUHKY
MEBHUX HETUIOBUX TNPOJYKTIB, TaKWX SK JIOTOBOPH «CTpaxyBaHHS BiJl
1M030aBIEHHSI BOMIMCHKUX TIPaB», K1 BBAXKAIHCS TaKUMH, IO CyIlepedyaTh CYTi
CTPaXxOBOTO JIOTOBOPY, OCKIJIbKM BOHHU OIOCEPEIKOBAHO 3a0X0YyBalld [0
BUMHEHHS HEMIPAaBOMIPHOI MOBEIIHKU B OOMiH Ha (DIHAHCOBY MIATPUMKY.

EdexTuBHICTD 1i€1 cUCTEMU MIAKPITUTIOETHCS AisiMu Oprany npyaeHIiiHOTO
Harsy Ta BperymoBaHHs cnopiB (ACPR), sikuif, xoua odiuiiiHO HE 3ralyeThCs y
ctarTi L. 310-8 CtpaxoBoro koaekcy dpaniiii, BUKOHY€E aHAJIOTIYHY MICIIO 3TiTHO
31 crarrero L. 612-1 BamotHoro ta ¢inancoBoro koaekcy. BiH Mae mpaBo
HAKJIaJaTu CaHKIIl Ha (axiBIiB, SKI HE BUKOHYIOTH CBOiX 3aKOHOJABYHMX a0o
HOpPMaTHUBHHUX 3000B's13aHb [89].

Oco0MBO 3HAYHY UIIOCTPAIiI0O CYBOPOCTI, IOB'S3aHOI 3 JOTPUMAHHSIM
dbopManbHUX TpaBWJI Yy JOTOBIPHUX MHUTAaHHSAX, MOXHAa 3HAWTH B pILICHHI,

BuHeceHomy ACPR 7 motoro 2017 poky. VY ubomy Bunaaky Oprad
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OPYACHIIMHOTO HAarysly Ta BPETYIIOBaHHSA HakiaB (iHAHCOBMM IUTpad Ha
CTpaxOBHKa, B JAaHOMY BUMAJAKYy Ha OaHK, y pO3Mipl TPbOX MIIBHOHIB €BPO Yepes3
MOIIUPEHHS 3MiH JI0 JJOTOBOPY, HE MIAMUCAHUX CTPaxyBaJbHUKOM. L[ He3maTHICTD
CTaHOBWJIA siBHE mopymieHHs cTarti L. 112-3 CtpaxoBoro KoAeKcCy, 3TiTHO 3 KOO
«Oyb-siKe TOMOBHEHHS 200 3MiHa JI0 MOYaTKOBOI'O CTPaXOBOIO JIOTOBOPY MOBUHHI
OyTu 3adiKCcOBaH1 MUIIXOM IMIAMKCAHHS CTOPOHAMU TTOMpaBKu» [88].

[um pimennsm ACPR pimryde nHaragye, mo ¢opmaii3M, BCTaHOBICHUH
CTpaxoBUM KOJEKCOM, HE € MPOCTOI0 (POPMATILHOK BUMOTOI0, a PaJIIlie BaKIMBOIO
rapaHTIEI0 3aXUCTY 3acCTpaxoBaHUX OCI0. 3a BIJICYTHOCTI MiJAMUCY >KOJIHI 3MIHU 10
JIOTOBOPY HE MOXKYTh MaTH >KOJHOI CHJIM, HaBITh SKIO HA MEPIIANA MOTJISA BOHU
HE 3Jal0ThCS HECHPUATIMBUMHU JJI1 3acTpaxoBaHoi ocoOu. TakuM YHHOM,
CYBOpICTh IIl€i aAMIHICTPAaTUBHOI CYJOBOi MPAKTUKU UIIOCTPYE BIIMOBY
CTpaxOBHUKa BiJl Oy/Ib-IKOTO OJHOCTOPOHHBOTO BIAXWJIEHHS BiJ (hopMyBaHHS a0o
PO3BUTKY JOTOBIpHOTO 3B'sI3KY [158].

JloroBip cTpaxyBaHHS, XOoua ¥ MiANagae Mia A0 CIEIiaJbHOIO 3aKOHY,
konudikoBanoro y CTpaxoBoMy KOJEKCi, HE BUKIIIOYA€ OCHOBHHUX Kiacuikariii
3arajJbHOTO JIOTOBIPHOTrO IpaBa. Moro 0coGNMBHII PeXHM He i30110€ HOro Bif
3arajJbHOTO 3000B'SI3a7ILHOTO MpaBa, 3 SKAM BOHO MAa€ KiJdbKa CHUIBHUX
XapakTEepHUX puc. Y 3B'SI3KYy 3 [UM MOXXHA TNpOaHaIi3yBaTh MHOro y CBITII
TPAIUIIMHUX KaTeropiil JOrOBIPHOTO IMpaBa, 00 BHAUIUTH MHOr0 OCHOBHI
CKJIZI0B1 eeMeHTH. Takuil miaxig J03BOJsE HaM Kpalle 3p03yMITH HOTO MPaBOBY
NpUPOAY, BU3HAUAIOUM KBaJi(iKallli, IKl CTPYKTYpYIOTh HOro apxiTektypy [88].

[licns aHamizy BUABISETHCS, WO CTPAxXOBUH JOTOBIp € MO CYTI
CHUHAJIArMaTUYHUM JOTOBOPOM. BiH yTBOpPIOETHCS HUIAXOM OOMIHY 3rolaMy MiX
JIBOMa CTOPOHAaMHM, KO>KHA 3 SIKMX 3000B'A3yeTbes nepen iHmor. L kBamidikaris,
o ButuikBae 31 ctatTi 1106 [{uBUTbHOTO KONIEKCY, Mepeadadae B3a€MO3aIeKHICTh
MDK B3a€EMHUMU 3000B'si3aHHsMH. Lle cmpaBni Tak 1 € y cTpaxyBaHHI: 3 OJHOTO
00Ky, CTpaxyBaJIbHUK 3000B'S3y€TbCsl CIUIATUTH CTPaXxOBHM BHECOK 1 3pOOUTH
TOYHI JeKiapamii Npo PpU3HK; 3 IHOIOTO OOKYy, CTPaxOBHK 3000B'A3YETHCS

HAaTOMICTh TapaHTYBAaTH BUKOHAHHS MOCIYTU Y pa3l HacTaHHs 30UTKY [84, c. 255].
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3BUYailHO, YacTWHA JOKTPUHHM 3MOIJIA TIOCTABUTH I CYMHIB IO
KBaTi(hiKaIliio 3 OrMsAAy Ha CyTO YMOBHMI a00 HaBiTh MPU3YNUHEHHUH XapakTep
3000B's13aHHs  cTpaxoBuKka. OcTaHHIA (PaKTMUYHO HeEce BiANMOBIJAIBHICTh 32
TapaHTI€l0 JHIIe y pa3l (aKkTUYHOI BTpaTH, TOMY MOTO 3000B'SI3aHHS MOXeE
BUTJISIAATH BUMNAJAKOBUM Ta YMOBHMM. OJIHaK Take 3allepedyeHHs ITHOPYE camy
JIOTIKY CTPaxoBOTO JOTOBOPY, METOIO SIKOTO € caMe MOKPUTTSI HEBU3HAYEHOT TO/IIi.
SAx 3a3Havanm KiIacw4uHi aBTOpH, 30kpema Mopic Ilikap Tta Anape beccon
«BUMAAKOBICTD JIOTOBOPY HE BUKJIIOUAE B3A€EMHOCTI OOIITHOKY. [HIIMME crioBamu,
TOM (haKT, M0 CTPAXOBUK BTPYYAETHCS JIUINEC Yy pa3li BHHUKHEHHS CTPaXxOBOTO
BUMNAJKY, TOOTO SIKIIO HACTAa€ HEBU3HAUCHA MOJis, HE CTABUTh MijJ CyMHIB (DaKT
ICHYBaHHS CIPaBXHHOTO B3a€EMHOTO 3000B'S3aHHS Mk CTOpoHAMU. AOOHEHT
CIUTaYy€e CTPaxXOBUU BHECOK, a CTPAXOBHK, Y CBOIO 4epry, Oepe Ha ceOe IopuaIndHe
3000B's13aHHS TapaHTyBaTu pu3MK. Lle 3000B's13aHHS ICHYE 3 MOMEHTY YKJIaJCHHS
JIOTOBOPY, HaBITh SAKIIIO MOCIyTra CTPaXxoBUKa (BUILJIaTa KOMIIEHCAITIT) 3aJIEKUTh BIJT
pu3uKy. TakuM 4UHOM, HEBU3HAYCHHUH XapaKTep BUKOHAHHS HE YCYBA€ CTPYKTYPY
OoOMiHY, XapakTepHy s OyIb-SKOTO0 CHHAJIArMaTHYHOTO JOTOBOPY: KOXHa 31
CTOPIH IOTOBOPY 3000B's13aHa BIAMOBIIHO 10 3000B's13aHHs 1HIIO1 [115, c. 734].

CynoBa mpakTHKa HIKOJM HE CTaBWja IO KBamidikaiir ImiJ CyMHIB. 3i
cBoro OOKy, cydacHa IOKTpWHA, Ak-oT Jlrok Masiyke, Hamomisirae Ha TOMY, IO
CTpaxoBUK Oepe Ha cebe TBepAe 3000B'I3aHHSI MOKPUTH PHU3HK, SK TUIBKA BIiH
MOTpAIuIsie T Mi0 y3rojpkeHoi rapanTii. 1le 3000B's13aHHs, X04ua i 3aJIeXUTh BiJ
HAcTaHHs 30UTKIB, IPOTE 3aJUIIAETHCS MEBHUM y MPUHLMIIL Ta BIJIPI3HIETHCS BiJ
MPOCTOI MOTECTATUBHOI OOILSHKU. SIK 3a3Ha4a€ aBTOP, CTPAXyBaHHS € aHAJIOTOM
CIutlaTh mpeMii, a OOOB'I30K TrapaHTyBaHHS TOKJIAQJA€ThCS HA CTPAXxOBUKA 3
MOMEHTY YKJIQJICHHS JJOTOBODY.

CuHanmarMaTUYHUN XapakTep BUSABISIETHCS TAKOX Yy TPABOBUX HACIHIJIKaX
HEBUKOHAHHS. TakMM YHWHOM, CTPAaXOBHUK MOXKE IMOCHJIATHCS HAa HEBUKOHAHHS
CTpaxyBaJIbHUKOM CBOiX 3000B'si3aHbh IOJ0 3BITHOCTI, 1100 3amepedyuTH
HeJIMCHICTh (Y pa3l HAaBMHCHOTO HEMPaBIMBOTO [EKJIapyBaHHs), KOH(]iCcKaIlio

(mi3HE AeKkJapyBaHHs BUMOTH) a00 HaBITh MPU3YNUHUTH JiK0 TapaHTii y pasi
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Hecriat  npemii. CHUMeTpu4yHO, 3acTpaxoBaHa oco0a MOKE€ BHUMAaraTv Bill
CTpaxOBHKa BIAMOBIAAIBFHOCTI y pa3l 37MOBMHCHOI BIAMOBH BiJ MOKPUTTA abo
HECBOEYACHOTO BUKOHAHHS Y3roJKeHOI mociyru. Lls B3aeMHICT 3000B's13aHb €, B
yCiX BIAHOIIEHHSX, BIIMIHHOIO PUCOI0 CHHAJIATMAaTUIHUX KOHTPaKTiB [172, c. 59].

3peuToro, IOPUINYHUI aHalli3 CTPAXOBOIO JIOTOBOPY HE MOXE ITHOPYBATH
[0 JIOTIKYy OOMiHYy, $SKa CTPYKTYpY€ BIJHOCHHHU MIX CTPaxOBHKOM Ta
3acTpaxoBaHOIO o0co0oro. lle m03Bonsie BIAPI3HUTH CTpaxyBaHHS BiJ 1HIIMX
OJIHOCTOPOHHIX TMpaBOBUX oOmepariil (Takux SK MIEAPICTb) Ta BUIIPABIOBYE
MIAMOPSIKYBaHHS CTPAaxOBOTO JOTOBOPY HOpPMaM 3arajbHOTO TIpaBa, IIoO
CTOCYIOTBCSI CHHAJarMaTHYHHUX JIOTOBOPIB, 30KpeMa y IHTAHHSIX pPO3ipBaHHS,
BUHSITKY HEBUKOHAHHS 200 BPETYJIIOBAaHHS HEBUKOHAHHS.

3pelIToro, CIiJl HAaroJOCUTH, IO Ll KBaji(iKalis He CTaBUThCA 1]l CYMHIB
ICHYBaHHSAM TPETIX 0C10-OeHedimiapis, AK y CTpaxyBaHHI KUTTS, JIe IOTOBIp MOXKE
MaTH HACJIIJAKU HA KOPUCTh OCOOM 1M03a MEKaMH HOro yTBOpeHHs. To/l MexaHi3M €
MEXaHI3MOM JIOTOBOPY 3 MepeaaBabHOI0 JI€I0 Ha KOPUCTh TPEThOI CTOPOHU, ajle
dbyHIaMEeHTaJIbHA CTPYKTypa JOTOBOPY MK NEPEAIJIATHUKOM Ta CTPAXOBUKOM
3aJIMIIAETHCS 3aCHOBAHOIO HAa B3a€EMHOCTI 3000B's13aHb.

JloroBip cTpaxyBaHHs, M0 CYTI, € JOTOBOPOM, YKJIaJICHUM 3a BHUHArOpOYy.
BignoBigHo g0 Bu3HaveHHs, HaBeacHoro y crtarti 1107 LluBimbHOTO KOACKCY,
JIOTOBIP BBAXKAEThCS BUHATOPOJHWM, KOJM BIH IPYHTYETBCS Ha B3aEMHOMY
HaJlaHH1 BUTOJI: KO’KHA CTOPOHA HAJ/IA€ 1HIIIM BUTOAY B OOMIH Ha BUTOJY, SIKY BOHA
orpuMye. Takuii MeXaHi3M TMpAIIO€ y CTpaxyBaHHI: CTPAXOBHK ITOTOJKYETHCS
CIUTATHTH CTPAXOBHUH BHECOK, a CTPAXOBHK HATOMICTH 3000B'SI3YETHCS TOKPHTH
pPU3UK BIAMOBIIHO 110 yMOB, TepeadadeHux moroBopoM. KokeH mie 3 MeToro
OTPUMAaHHS €KOHOMIYHOI BUTO/IM: 3aXUCT BiJl PU3HUKY JIJIsT OHOTO, BUHATOPOIA JIsI
1111010 [86].

TakuMm YWHOM, II€ JOTOBIp, 3aCHOBAaHMH Ha B3a€EMHIA BHHAropoi, IO
MPUHIIAIIOBO BIJIPi3HAE HOro BiJl 0€30IUIATHUX AiH, y SKUX OJHA 31 CTOPIH Hajaae
BUTOJy 1HIIM, HE OYIKYIOYM Ta HE OTPUMYIOUM >KOJHOI IMOCIYTd HATOMICTb.

[HmIUMU  ci0BaMM, CTpPaxOBHK HIKOJM HE Oepe Ha ce0e PU3UK OE3KOIITOBHO.
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HagiTh y BuMagkax, KOJU MOKPUTTS MPOMOHYETHCS «OE3KOIITOBHO», HANPUKIA,
KOJIM BOHO MpPEJCTaBJICHE SK TapaHTisl, «BKIIOUEHa» B MOCIYTY YU MPOIYKT, L
BUHAropoja € CyTo BUAMMOIO. SIK 1yke 4iTKo mpojeMoHcTpyBaB [l'ep bimo y
CBOiMl nucepramii mMpo OE3KOIITOBHE CTpaxyBaHHs, OyIb-Ke TaK 3BaHE
OC3KOIITOBHE CTpaxyBaHHS HaCIpaBli 0a3yeTbCs Ha HeEmpsasMoMY (iHaHCYBaHHI,
30Kpema, yepe3 epekt 00'eqHaHHs mpeMiid ad0 IUISIXOM 1HTEerparlii BapTOCTI B I[IHY
IHIIIOTO MPOAYKTY YM TMOCITYrd. TakuM YMHOM, 3aBXIW, TaK Y IHAKIIE, 1CHYE
C€KOHOMIYHHI aHAJIOT MIPUNHATTS PU3UKY CTpaxoBUkom [211].

OOTsKIMBUIT XapakTep CTPaxOBOTO JOTOBOPY Ha MPAaKTULI HaB'S3yEThCS
HE3JIEKHO BIJI TPABOBOTO CTaTyCy CTpPaxoBHKa. Y KOMEPLIHHUX CTPaxoOBUX
KOMITaHISIX MH TOBOPHMO IIPO «IPEMIil0», TOAl SK Yy B3aEMHUX CTPaXOBUX
KOMITaHISIX a00 MEHCIMHMX YCTaHOBAX MU TOBOPUMO IPO «BHECOK». AJle B yCIX
BUIAJIKaX CTPaXyBAJIbHUK CIUIa4y€ IEBHY CyMy TpOIIeH, 100 CKOpUCTaTHCA
rapaHTi€lo, 1 I BUIUIATa € BaXKJIMBOIO YMOBOIO TIHCHOCTI Ta €(EeKTUBHOCTI
JIOTOBOpPY. Y pa3l HEBUIUIATH CTPAaXOBUK MOXKE€ Ha 3aKOHHUX MiJCTaBax
MPU3YIUHUTH 110 TapaHTii, a MOTIM pO3ipBaTH JOTOBIP BIAMOBIIHO J0 MOJOXKECHb
ctatti L. 113-3 CtpaxoBoro kojekcy [88].

OpnHak 11e¥t OOTSKIIMBUIN XapaKTep HE MEPEIIKOKae TOMY, 00 CTpaxoBU
JIOTOBIP Y MEBHUX BHUMAJKaxX MIT O€30IJIaTHO CTBOPIOBATU HACHIJKKM HA KOPHUCTHh
TpeTboi cTopoHH. lle Mae wmicuie, koiu aOOHEHT MpHU3HAYA€E IHIILY OCO0Y
oenediiiapoMm J0TOBOpPY, O€3 HaJaHHS OCTAaHHBOIO JKOAHOI KommeHcamii. [le
TUTIOBUH BUMAJOK CTpaxyBaHHS JKUTTS, OPOPMIICHOTO Ha KOPHUCTh WieHa CiM'i,
NOJIPYoKd abo TpeTboi ocobu. Y il koHdirypamii Aoropip 30epirae cBii
OOTSDKIIMBUN XapaKTep y BIIHOCHHAX MIXK MEPEAIUIATHUKOM Ta CTPaXOBUKOM, ajie
Mae JiidepasibHI HACHIAKKA y BIIHOCMHAX MK NEpeIJIaTHUKOM Ta OeHedimiapom
[204].

CynoBa mpakTMKa JaBHO BH3HA€, IO IEeW BHUJA CTpaxXyBaHHS MOXeE
NPUXOBYBAaTU HenpsiMui nap abo, B MEBHUX BUIAJKaX, OyTH MNPUPIBHSIHUM [0
yrogu 1po  OE3KOITOBHE HaJaHHS IHOIKA ocoli, MmO MOXe OyTu

nepekBaniikoBaHo sk gap. Llg mepexnacudikaiiss Mae NpakTUYHI HACTIAKH,
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0COOJIMBO Y MUTAHHIX CHAAKyBaHHS, OCKUJIBKUA CTPaXyBaHHS BUKOPHUCTOBYETHCS SIK
3aci06 BuHaAropoau OeHediriapa mo3a MeKaMH YaCTKH CHAIIIMHN. TakuM YUHOM,
1€ MOKE MPU3BECTH JO MO30BIB PO 3MEHIIICHHSI CIIaJIKOBOTO MpaBa 3a MOPYIIECHHS
CHaJIKOBOTO PE3EPBY.

3 iHmoro OOKy, 3 BU3HAUYEHHSI TPEThOi CTOpPOHHU-OeHediliapa, 0cOOIMBO B
KOHTEKCT1 JIOTOBOPY CTpaxyBaHHS XHUTTS, HE MOKHA 3pOOMTH BHCHOBOK, IO
CTPaxOBUIA JOTOBIP BTPATUTh CBill 0OTsHKIMBUN XapakTep. Konn aboHeHT Bupiliye
HaJaTh TrapaHTii0 0co0l 1o03a JOTOBOPOM, I IOJOXKEHHS, OE3yMOBHO, MOXKE
NPU3BECTH JI0 HAJIaHHA IepeBaru 0e3 KOMIEeHcalli y BIIHOCHHAX MK a0OHEHTOM
Ta OeHedimiapoM. OgHaK 1€ KOJAHUM YMHOM HE 3MIHIOE TMPABOBOI MPHUPOIU
JIOTOBIPHOTO 3B'AI3Ky MK NEPEAIJIATHUKOM Ta CTPaXOBUKOM, SKHH 3aJIUIIA€THCS
3aCHOBAHHMM Ha JIOTILI KOHTPAareHTa: MOKPUTTS PU3UKY HAJA€ThCA JIMIIE B OOMIH
Ha crutaty mpemii [178, ¢. 1094].

Takum 4YWHOM, JIOTOBIp CTpaxyBaHHSA MPUHIUIIOBO BIAPIZHAETHCA BIJl
OJIHOCTOPOHHIX 3000B's13aHb a00 Oe3zormnaTHux Aid. [lociayra crpaxoBuKa HIKOJIM
HE HAJA€ThCs OE3KOIITOBHO: BOHA 0a3ye€ThCsl HA €KOHOMIYHOMY MEXaHi3Mi, KU
MOEHYE TMOMEPEHIO CIUIaTy CTPaxoBOi MpeMii 3aCTpaxoBaHOK OCO00I0, OLIHKY
MOKPUTOTO PU3MKY 3 BUKOPUCTAHHSM HMOBIPHICHUX JaHUX Ta PO3MOAUI I[HOTO
PU3UKY MIX TPYIOI0 3aCTPAaXxOBaHUX OCIO BIJMOBITHO O MPUHIIUIY MYTYyali3allii.
[ cuctema 103BOJISIE CTPAXOBUKY MependayaT MailOyTHI BUTPATH Ta MOKPUBATH
iX KOJIEKTUBHO, PO3MOJUISIOUH BapTICTh CTPAXOBUX BHUMAAKIB MK yciMa
y4aCHUKaMH OJTHOTO MOPTQeis JOTOBOPIB.

CtpaxoBuil JOroBIp HANEKUTh 10 KaTeropii KOHCEHCYaJbHUX JOTOBOPIB Y
KJIACUYHOMY PO3YMiHHI IbOT'O TEPMiHA: BIH YKJIAJA€THCS NUIIXOM €JUHOTO OOMIHY
3roIaMH Mk CTpaxyBaJbHUKOM Ta CTPAaXOBUKOM, 0€3 HEOOX1AHOCTI MHUCbMOBOTO
odopMIICHHS IS HOro JiicHocTi. JlocTaTHBO, MO0 CTOPOHH JOMOBHJIUCS IIPO
CYTT€B1 €JIEMEHTH JIOTOBOPY — XapaKTep PU3HMKY, OOCAT TapaHTiid, po3Mip mpemii.
Konne mnonoxenHss CTpaxoBOrO KOJIEKCY HE OOYMOBIIOE MIMCHICTH JOTOBOPY

CKIIAACHHAM IMHUCbMOBOI'O NOKYMCHTA, 3a BUHATKOM 0COOJIMBUX BI/IHaI[KiB. Takum
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YUHOM, CTpaxyBaHHS B MPHHIIMIII MOB'3aHe 3 J10epalbHOI0 MOJIEIIIIO JJOTOBOPIB,
IO TPYHTYIOTbCSA BUKIIIOUHO Ha Boi [192, c. 12].

Crarta L. 112-3 CrpaxoBoro KoJeKCy BUMarae, o0 1orosip OyB
3aikcoBaHMI y THUCHMOBIM (popmi 3a momomororo mojica abo JTOKyMEHTa, IO
HOT0 3aMiHIOE, MPU3HAYEHOTO JJISI BCTAHOBJICHHS JIIMCHOCTI Ta 3MicTy yroau. Llei
JIOKYMEHT CJIYTY€ JUIsl MATBEPIKEHHS 1CHYBaHHS JIOTOBOPY Ta OOCATY B3ATHUX Ha
cebe 3000B's13aHb, a HE 1A X cTBOopeHHs. [[e BuMora mokasy, a He aiiicHocTi [88].

CynoBa mpakTHKa 3 IbOTO MUTAHHS € TMOCIII0BHOIO: JIOTOBIp CTpaxyBaHHS
BBAXKAETHCA [IMCHO YKJIAJIEHUM, SIK TIIbKM CTOPOHU JOCSIJIM 3TOJM, HaBITh 3a
BIJICYTHOCTI mianucanHs noJica. [lonanas opmu uieHCTBa, CYNPOBIIHOI 3aITUCKU
a00 HaBITh MPOCTOTO OOMIHY JIMCTAaMH MOX€E OyTH JOCTATHIM JJIA TiATBEPIKCHHS
JOCSITHYTO1 JJOMOBJIGHOCTI 32 YMOBHM BH3HAYCHHS CYTTEBUX CIEMEHTIB JIOTOBODY.
[e#t mpuHIUTT OCOOJIMBO aKTyaJIbHHUM y mpodeciiHiil npakTuili, e Gopmaizaris
JIOTOBOPY MOXe€ BiAOYTHCS TIiCIs Horo HaOpaHHS YMHHOCTI, HE CTaBJISYM ITiJI
CYMHIB MOT0 J1MCHICTD.

Kpim Toro, nesiki cTpaxoBi JOTrOBOpH, 4epe3 iX 0coOJMBHI Xapaktep abo
oOCTaBMHU iX YKJIAJCHHS, MIANAJAl0Th Mia il CchemialbHux pexuMiB. [le
CTOCYEThCS, HAINPUKIAJ, JOTOBOPIB CTpaxyBaHHSA JKUTTS abo CTpaxyBaHHS,
VKIQJACHUX JUCTAHIIAHO, 10 TOPO/KYIOTH TI€BHI 3000B'SI3aHHS  I10JI0
nonepeaHLoro 1H(GOpMyBaHHS, MOJIAHHS CTAHAAPTU30BAHUX JOKYMEHTIB 1 HaBITh
JOTPUMAaHHS TIEpioMiB BIAMOBH Bia CTpaxoBkH. l[i BUMOTM HE BUHUKAIOTH 13
3arepedyeHHs] KOHCEHCYCYy, a BiJoOpakaloTh OakaHHS 3aKOHOJABIISl TMOCHUJIUTH
3aXMCT aOOHEHTA B KOHTEKCTaX, Kl COPUIMAaIOThCA K He30aIaHCOBaHi.

CtpaxoBuil JOTOBIp YKJIANa€ThCAd 3 IUIMHOM 4Yacy: BIH HE TOPOKYE
OJTHOPA30By TIOCIYTY, a HHU3KY 3000B'si3aHb, SKI BHKOHYIOTHCS O€3TMEpEepPBHO.
CrtpaxoBuK 30Mpae CTpaxoBl BHECKHU Yepe3 perysipHi MPOMIKKH Yacy, 30epirarodn
HNOKPUTTS PU3HKIB MPOTATOM YCHOTO Y3rOJKEHOro mepiogy. Takuil moeTamHuit
METOJI BUKOHAHHA JI03BOJIsi€ KJIacU(IKyBaTH CTPAaxOBHIl JOTOBIp SIK JIOTOBIp 3

MOCJTIIOBHUM BUKOHAHHSM y 3Ha4ueHH] ctarti 1211 [{uBimeHOTO KONEkcy [86].
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VY O11bLIOCTI BUIMAKIB TOTOBIP YKIAJA€ThCS HA IEBHUN TEPMIH — 3a3BUYal
Ha PIK — 3 MOXJIMBICTIO aBTOMAaTUYHOTO MIPOAOBKEHHS. Takuil crocid BUKOHAHHS
OOYMOBJIIOE 3aCTOCYBaHHsI MEBHUX MPaBHWII, 30KpeMa I0A0 NpunuHeHHs. Crarts
L. 113-12 CtpaxoBoro KojiekCcy AO03BOJISIE 3acTpaxoBaHIl 0cobi po3ipBaTu CBid
JIOTOBIP HAMPUKIHII KOXHOTO PIYHOTO MEPioly 3a YMOBU JOTPUMAHHSA CTPOKY
nonepexeHHs. 3akoH Xamona Bij 17 6epe3nst 2014 poky MOM'SKIINB 1IEH peKUM,
JTO3BOJIMBIIIM PO3ipBaHHSA y OyIb-SKHH Yac TICIS OJHOTO POKY MIAMUCKHA IS
JIOTOBOPIB, 1110 MOKYTh OYTH MOBYa3HO MTOHOBIIIOBaH1 [88].

Kpim Toro, nociaiioBHe BUKOHAHHS KOHTPAKTY MIJCUIIIOE MOTO BUITAKOBHIA
XapakTep: PU3MK MaTepialli3yeThCsl JMIIE TOJM1, KOJMU BIH MaTepiali3yeTbCs Y
HEBU3HAYEHOMY Maii0yTHpoMy. Came MpoTSIromM TEpMiHY Jii JAOrOBOPY PHU3HK
HaOyBae (pOpMH, OCKUIBKH BIH YTBOPIOE YaCOBI1 PaMKH, B SIKUX MOXXYTbh BUHUKHYTH
30UTKU.

Ile mnocnioBHE BUKOHAHHA 3 YacOM TaKOX CTPYKTYpYE BIAMOBIIHI
3000B's13aHHs cTOpiH. CTpaxoBHK 3000B'I3aHMI MIATPUMYBATH TAPAHTIIO 10 THX
mip, TMOKH CIUIAaYyIOThCA CTpaxoBi BHeckH. CTpaxyBaJbHHK, 31 CBOro OOKY,
MOBUHEH YHUKATHU OyAb-SKOTO 30UIbIICHHS pPU3UKY, TOBIJOMIISITH CTPAaXOBUKA MPO
HOB1 00CTaBHHM Ta MOBIIOMJISITH PO CTPAXOB1 BUIMAJKH Y BCTAHOBIECHUX (hOpMax.

3pemroro, sl JOBFOCTPOKOBOIO CTpaxyBaHHS — MEHCIMHOIO cTpaxyBaHHS
ab0 cTpaxyBaHHS KHUTTS — 1€ MOCHII0BHE BUKOHAHHS CYIPOBOJIKYETHCSI 3MIHOIO
YOpPaBIIHHSA JOTOBOPOM: BHKYIIOM, BHECEHHSM 3MiH, TpaHCHOPMAIIE, IO
BUMAra€ 4iTKOTrO IOPUIUYHOTO HAIJISIAy Ta TMOCTIMHOTO OOOB'SI3KY HaJaHHS
1H(popMmarlii.

CrtpaxoBuii HOTOBip y CBOIM HaWmommpeHimid (popmi HAISKHUTHh 10
Kareropii noroBopiB npueaHaHHs. L{s kBamidikaiis Oyna 3akpiljeHa y CTarTi
1110 LuBiapHOTO KOJEKCY, 3T1THO 3 KOO «JIOTOBIP MPUETHAHHS BU3HAYAETHCS K
TaKWii, M0 MICTUTh CYKYIHICTh HEMJUISITal0YnX OOTOBOPEHHIO IOJIO0XKEHb,
3a37ajeriib BU3HAYEHUX OJIHIEO 31 cTOpiH». Lle Bu3HaUeHHs BigjoOpa)xae CTpaxoBy

NpaKTHKy, B fAKIA 3arajibHl yMOBH JIOTOBOPY CKJIQJAlOThCS CTPAaxOBHKOM B
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OJTHOCTOPOHHBOMY TOPSAKY, @ TOTIM HPOMOHYIOTHCSA MEPEAIUIATHUKY Y (opmi
CTaHJIaPTU30BAHOTO JIOTOBOPY.

Ha mpakrtuii crpaxyBajdbHUK HE MAa€ MOXJIMBOCTI JJIsl TIEPETOBOPIB 100
3MICTy JIOTOBIpHHX TONOXeHb. MOMy HPOCTO MPOIOHYIOTH 3aIIOBHHUTH (HOpMY
MAIUCKHA 200 BKa3aTH MEBHI OCOOMCTI JaHl, 0e3 MOKJIMBOCTI 3MIHIOBAaTH OCHOBHI
MOJIOKEHHS, 1[0 CTOCYIOThCSl TapaHTii, BUHATKIB YU YMOB KommeHcalii. Takum
YUHOM, JIOTOBIp CXOKHUW HA MPOTO3UINIO 32 MPHUHIMIIOM «Oepu abo Wam», B AKii
3roJia 3aCTpaxoBaHOi 0COOM OOMEXKYETHCS IPUUHATTAM 3a34aJI€T1/1b BCTAHOBJIEHUX
JOTOBIpHUX paMoK [194].

@paHiis NO3ULIOHYE ce0e sSK MNpPOBIIHA IOPUCIUKINSA 3 PEryJtOBaHHS
kpunroBamtoT. Kpaina Oyna ojHI€I0 3 TMEpPHIMX, XTO 3alMPOBAJUB PEKUM
JIUEH3YBaHHs NOCTavyaJbHUKIB nociyr uudposux aktusiB (DASP), 3a skuii Tenep
BianoBigac MiCA.

Cranom Ha 30 rpynusa 2024 poky, MiCA Bumarae, o0 yci nocrayaibHUKA
nocayr CASP (mpoBaiimepu mociayr OaHKIBCBKOTO OOCIYyroBYBaHHS —Ta
neno3uTapiiB) orpumanu minensii €C ang HagaHHS TaKuX MOCIYT, SK OOMIH
KPUNITOBAIIOTOI0, 30€piraHHs Ta BHUIIYCK (3 YpaxyBaHHSIM TIOJIOKE€Hb MPO
30epeKeHHs TIOTIEPeTHIX MOJIOKEeHb i icHytounx DASP); BoHM Tako»X MOBUHHI
JOTPUMYBATHUCA TIPYICHIIMHUX BUMOT, MOAIOHUX JIO0 THX, 110 3aCTOCOBYIOTHCS 10
TPaIUIIMHUX MOCTAYAIbHUKIB TUIATHUX nocayT [214].

baHkiBCcbke MpaBO € KIOYOBOIO CKIJIAJOBOIO CYYacHOI NMPaBOBOi CHCTEMH,
mo 3ale3nedye CTaOUIbHICTH Ta €()EKTUBHICTh (DYHKI[IOHYBAHHS (PiHaHCOBOTO
CeKTopy. Y CBITJII 3pocTardoi rioOamizaiii Ta (pIHAHCOBOI 1HTErpallli 3HaHHS
MPaBOBUX MEXaHI3MIB PErytoBaHHs 0aHKIBCHKOI AISUTBHOCTI HAOyBa€e 0COOIMBOTO
3HaueHHd. lle cTocyeTbcss He numie @axiBiiB OaHKIBCHKOI CHOpaBH, a U
MIPUEMITIB, IHBECTOPIB Ta MEPECIUHUX TPOMAISH, aJ[Ke MaiKe KOXKHA JIFOJIMHA €
Y4aCHUKOM OaHKIBCHKUX MPABOBIIHOCHH.

[IpaBoBa 06a3za, 10 peryawe JisUIbHICTE OaHkiB y  Dpanii,
XapaKTepU3y€eThC BUCOKUM PIBHEM JeTali3allii, periiaMeHTalii Ta KOHTPOJIIO, 0

cripusie opMyBaHHIO JOBIPHU /10 OAHKIBCHKOI CUCTeMH 3 00Ky KiieHTiB. OcobimBa
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yBara MpUIUISETHCA JOTOBOPAM MK OaHKaMu Ta IXHIMHU KIII€EHTaMU, K1 TTOBHHHI
BIJIMIOBIIaTH MPUHIIUIIAM MIPO30POCTI, JOOPOCOBICHOCTI Ta MPABOBOI BUZHAYECHOCTI.
BaxnuBy ponb Bifirpae He nuiie (opMalibHa CTOpPOHa JIOTOBOPY, a M 3MICT
B3a€MHUX 3000B’si3aHb, JOTPUMAaHHS TMpaB CIOXHBa4a Ta MEXaHI3MU
BpETYJIFOBAaHHS MOXJIMBUX KOH(IIKTIB.

Posrnsan mpaBoBoro peryitoBaHHS OaHKIBCBKMX J0roBopiB y Dpanmii
JI03BOJIsI€ BUABHUTH HE JIMIIIE 3arajbHl IPUHIUIN OaHKIBCHKOTO MpaBa, MpUTaMaHH1
KpaiHaM KOHTHMHEHTAJIbHOI [IPaBOBOi CUCTEMH, a ¥ HalllOHAJIbHI OCOOJIMBOCTI, 110
(GOopMyIOThCS M1J] BILIMBOM €KOHOMIYHOTO CEPEAOBHINA, ICTOPUYHUX TPAJMIIN Ta
MPaBOBOi KyJIbTYpHU. Take BUBYEHHS € OCOOJIMBO I[IHHUM y KOHTEKCTI FapMOHi3allii
3aKOHO/AaBCTBa B Mekax €Bpormelicbkkoro Coro3y Ta 1HTerpaumii (piHaHCOBHUX
PUHKIB.

OTtxe, nornubieHe po3yMiHHSI OaHKIBCHKUX JOTOBOPIB, IXHBOI MPUPOIU Ta
ocobmuBocTe peryntoBaHHd y @DpaHIlii € BaXIMBUM KPOKOM 10 €(PEKTUBHOI
B3a€MOJIIi 3 (PIHAHCOBMMHU YCTAHOBAaMH, IIIJIBUIIEHHS MPaBOBOi T'PaMOTHOCTI

HACEJICHHS Ta BJOCKOHAJICHHS MEXaH13MiB ITPaBOBOTO PETYJIFOBAHHS B IIiil cdepi.

2.3. KoncepBaTuBHMHU MiAXix 10 0aHKIBCbKUX J0T0BOPiB Y HUBIJILHOMY

3akoHoaaBcTBI PeaeparuBHoi PecnyOaikn Himewunna

B Himeuuuni, aoroBipHe NpaBO € IMPaBOBOK OCHOBOIO Mg BCiX (opMm
noroBopiB. JloroBip CKIIajaeThcs IMOHAMMEHINE 3 JBOX BIJAMOBIIHUX 3asB IIPO
HaMipH, CHpPSIMOBAaHMX Ha JOCSITHEHHS IPaBOBOTO pe3ynbrary. IlapTHepamm 3a
JIOTOBOPOM MOKYTh OyTH HE JIMIIE MPUBATHI OCOOHM, a i KOMITaHii, yCTAHOBH Ta
opranu Binagu. He xokeH q0oroBip Mae OyTH YKIAJEeHUH Y MUCHMOBIN GopMi, 1100
OyTH MiMiCHUM. YCHI JOMOBJICHOCTI MOXYTh MaTU OPUIAUYHY CUIY, K 1 OHJIAlH-

TpaH3aKIi.



137

Koxen, XTo ykiagae A0roBip, THM CaMHM JOOPOBUIBHO BHCIIOBIIIOE CBOIO
TOTOBHICTh 3000B'I3aTUCS BUKOHYBATHU 1HAMBIAYalbHO BU3HAYCHHH JOTOBIPHUMN
3MICT. 3axullleHe MPUHIUIOM MPUBATHOI aBTOHOMIi, HIMEIbKE 3aKOHOJABCTBO
JI03BOJIIE KOKHOMY YKJQJaTh JIOTOBOPU Ha BJIACHMHA po3cyd. €AMHUMU
BUHSATKAMU € Te, IO YKJIaJeHa yroja HE T[OBHHHA TMOPYIIYBaTH YWHHE
3aKOHOJJABCTBO UM MOpPAJb.

VYkiagaTu JOTOBIP MOXYTh JIMIIE Ti OCOOHM, XTO Ma€ MPaBO3AATHICTH. lle
CTOCY€TbCS 34aTHOCTI JOTOBIPHOI CTOPOHM OpaTH y4yacTh y IPABOBHUX OMEpaIlisix
Ta YCBIJOMJIIOBATH MPABOBI HACIIIJIKH, IO 3 [[bOTO BUILJIMBAIOTH.

JIoroBip BBaXKa€ThCsl MPABOMIPHO YKIAJECHHM, SKIIO MPOMO3ULIsA Ta ii
aKIIENT MalOTh BIJMOBIIHY, TOOTO y3rokeHy, popmy.

3akoHO/IaBelb HE MependadyuB 4YITKOI cepu AOrOBIpHOro mpasa, sika O
3aKpiIuUIIOBajacs B TIEBHOMY MiCIli 3akoHy. ToMy MapHO MIyKaTd pPO3aiI
«/loroBipHe npaBo» B sikomych 3akoHi. l1IBumaie e MoxHa 3HaiiTH B L{luBUIbHOMY
konekci Himeuwunnu (BGB), ofgHak 1 TyT mUTaHHS, IO CTOCYIOThCSI JOTOBIPHOTO
mpaBa, PO3MOJITIEHI MO JBOX KHHUTax y Jyxke aOcTpakTHii ¢dopwmi: 3arampbHa
yactuHa [luBimbHOTO KOAekcy HimewunHHM mNpucBSYE€HA AOTOBOpaM y MepuIiid
KHHU31, TaK OM MOBHUTH, SIK IIPaBOBIM OCHOBI JOTOBIPHOTO IpaBa. Y JpyTid KHU31
[MuBinbHOTO KOJEkcy HimewunHM 11 TeMa pO3TISIAEThCSA T 3aroJOBKOM
«3000B's13a1bHE TIpaBOY» [73].

HuBiapHui Koaekc HiMmedunHM MICTHTH IIpaBHJIa, SKI MalOTh BEIIHMKE
3HauYeHHA i OaHKIBChKUX omepalii. Cepel 1HIIOr0, MOJOXKEHHS MPO KPEIUTHI
noroopu (§§ 488 1 mami), 3actaBy(§§ 1204 1 nmani), 4ekoBe MpPaBO Ta BEKCEJIbHE
npaBo (§§ 363 1 mami).

B cBoro uepry, npaBoBa 06a3a 0aHKIBCHKOI'O MpaBa BU3HAYAETHCS HU3KOIO
BOXJIMBUX 3aKOHIB Ta HOPMAaTMBHHX akTiB. Y HiMeuunHi HaWBaxJIHMBIITUIMU
3aKoHaMH B 111K cdepi € 3akoH npo OaHkiBChKY misuibHICTh (KWG), Kogeke mpo
HerarocrpoMokHIicTh (InsO), IuBinpHuii koxpekc Himewunnu, Komepuiiinuii

koaekc Himewunnu (HGB) Ta 3akoH mpo Harmsg 3a IUIATDKHUMHU TOCTyraMu

(ZAQG).
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3aKkoH Npo OaHKIBCHKY AISUIbHICTD Ma€ HEHTpajbHEe 3HAYEHHS K 3arajbHUi
OaHKIBChKMI 3akOH. BiH perymioe aBTopu3amito OaHKIBCBKUX OIepallii,
opraHizaIliifHi BUMOTH JI0 KPEIUTHUX YCTaHOB, BJIACHY TOPTiBIItO OaHKIB Ta HATJIS
3a KPEAMTHOIO CHCTEMOIO. BiH TakoXX MICTUTh NpaBWJa IIOAO JIOCTaTHOCTI
KamiTaay OaHKIB, SIKI BBaKAIOTHCS BAXKIUBOI TMEPEAYMOBOIO I OaHKIBCHKOI
CTaOUIBHOCTI.

Himenpkuii ToproBuii KOMEKC TaKOX MICTHTh CHEIliajdbHI TOJOKCHHS
0aHKIBCHKOTO TMpaBa. Hampuikiaa, BiH perysitoe JOTOBIp MOTOYHOTO paxyHKY (§§
355), axuil BiAIrpae ocOONMUBY POJib Yy OAHKIBCHKINA MPAKTHIIL.

Kogekc mnpo HEmnaToCnpoMOXKHICTh TakKOX BIJITpAae€ BAXKIUBY pOJb Yy
O0aHKIBCHKOMY TpaBi. BiH perymioe mpoueaypu y pas3l HEIUIaTOCIIPOMOKHOCTI
OOpIKHUKIB, @ TAKOXK MICTUTD CHEIIalIbHI 3aKOHOAaBY1 MOJOKEHHS JIJIsi KPEAUTHUX
ycTaHoB [155].

3pemToro, 3aKOH MPO HAMISAA 3a IUIATDKHUMH TOCIYraMU € Ba)KITHBOIO
YAaCTUHOK MpaBOBOi 0a3u OaHKIBCHKOrOo TMpaBa. BiH perymioe Harisg 3a
IJIATDKHUMH TIOCTyTaMu Ta MICTUThH JETAJIbHI MpaBuia MIOAO JIIEH3yBaHHS Ta
HarIsAy 3a iaTiKHUMH ycTaHoBamu [138].

VY HIMEUbKOMY IMpaBi MPaBOBI paMKH OyAb-SKHUX JOTOBIPHUX BIJHOCHH
CIIOYATKy BHU3HAYAIOTHCA BOJICIO JOTOBIPHUX CTOpiH. Te, mpo mo OaHK 1 KIIEHT
0aHKy JOMOBJIISIIOTHCS — YCHO UM IMHUCHMOBO — € MPUHIIAIIOBO JIHCHUM 1 CTAHOBUTH
OCHOBY JIOTOBIPHUX BITHOCHH. Y IOPUANYHHUX OTEPAIlisiX 3 0aHKaMU BaXKJIUBY POJIb
y LbOMY KOHTEKCTI BIJIIPAIOTh 3arajibHi IMOJOXEHHS Ta YMOBH, SIKI OaHKU
3a3BUYail BUKOPUCTOBYIOTH SIK OCHOBY JIJIsl JOTOBOPIB 31 CBOIMHU KJIIEHTAMHU.

Opnak y HIMEIbKOMY TMpaBl HE ICHYE€ KJIACHYHOTO «OaHKIBCHKOTO
JIOTOBOPY», BPETYJILOBAHOTO 3aKOHOM, SIKUM OU YKJIaJIaBCsl MK KJITIEHTOM 1 OaHKOM
1 MaB Ou BUpIIIAIIbHE 3HAYCHHSI JIJIs1 TPABOBITHOCHH MK IBOMa CTOPOHAMU.

[IpoTsiroM TpHUBaNOro Yacy TOYHJIACS Cylepedka MO0 TOTO, UM JTOCTATHBO
JIOBFOCTPOKOBHUX JIJOBUX BIJIHOCUH MIX KIIEHTOM 1 OaHKOM IS CTBOPEHHS

HE3aJIeKHOTO OaHKIBCHKOTO JIOTOBOPY SK IMPaBOBOi 0a3W, IO Mae BU3HAYATH
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BIIHOCUHU MK OaHKOM 1 KJIIEHTOM, HE3aJIEKHO BiJ BIAMOBIAHUX OKPEMHUX
TpaH3aKIii [242].

Ile nutanHs Oy10 0COOJIMBO LIKABUM 3 OIJISIIY Ha OOIPYHTYBaHHS IIMPOKUX
3000B's13aHb IIOJI0 3aXUCTY Ta KOHCYJIbTYBaHHS Ha KOPUCTh KITi€HTAa OaHKy. Aje
HaBITh SKIIO Il TEOPis HE3aJIEKHOro 0a30BOTO Ta PaMKOBOTO JIOTOBOPY BcCe IIIE
nponaryetbesi B jiteparypi, @eaepalibHU Cya CHPaBEIMBOCTI YITKO BIIXHUIUB
ITIO 17110 Y CBOEMY pitieHHi. 3rigHo 3 DeaepaqbHUM CYI0M, IS TOTO, 00 TaKHii
reHepaibHuid OaHKIBCHKHM JIOTOBIp, SKUW BCTAHOBIIOE 3000B'A3aHHS IIOJI0
3aXMCTy Ta NOBEAIHKH, MII' BAHUKHYTH, OpaKy€e BIAMOBIAHOTO IOTOBIPHOTO HAMIpy
3 OOKy BIJIMOBIIHOTO OaHKy B3ATH Ha ce0e JAJIEKOCSKHI 3000B'SI3aHHS TMEpe.
KJIIEHTOM OaHKYy [85].

BignoBigHuii 10roBip MiX KIIEHTOM Ta OAaHKOM YKJIQJA€ThCs, K 1 OyIb-
SKUW 1HIIMN goroBip y HiMeuunHi, MUISIXOM IPOMO3UIlii Ta BiIMOBIIHOTO aKIIETY.
Axmo kimeHT 6axkae BIIKPUTH MOTOYHHUM paxyHOK abo0 mpuadaTv I[iHHI Hamnepw,
3MIMCHUTH Tiepeka3 abo OTpUMaTH KPEAUT, KIIEHT 1 OaHK 3aBXAW TOBHHHI
¢()EKTUBHO Y3TOJIUTH KJIFOYOBI MOMEHTH TaKOTO IPOEKTY Ta MOAATH BiANOBIIHI
JIeKJIapallii mpo HaMmipH.

Sxio KieHT 1 6aHK BCTYMAOTh Y IEPETOBOPH 1100 YKIAACHHS JOTOBOPY, 1
Il TIEPETOBOPH HE MPU3BOAATH J0 YKJIAACHHS JOTOBOPY, CTOPOHH, TUM HE MEHIII,
3000B's13aH1 CTaBUTUCS OJIHA JI0 OJHOI YECHO Ta HE 3aBJaBaTH IHINIM CTOPOHI
YKOJTHOI TIKOAM, AKOi MOXHA YHUKHYTH. 3rimHO 3 § 311 [{uBUIBHOTO KOJEKCY
HiMeuunHu, [OrOBipHI BIJIHOCMHHU, IO TOPOIKYIOTb OOOB'SI30K 3aXUCTY,
BUHUKAIOTh 3 MOYATKY AOTOBIPHUX MEPETOBOPIB 00 MPOCTO 3 NMOYATKY YKJIAJEHHS
JOTOBOPY. SIKIO O71HA 3 IBOX CTOPIH BUHHO MOPYIIYE 111 00OB'S3KH, 1HIIIA CTOPOHA
Ma€ IIPaBO BUMAraTH BiAIIKOyBaHHS 30UTKIB [73].

[IpaBa Ta 000B'I3kM 000X CTOpIH y OaHKIBCHKHX OIEpAIlisiX BUILIUBAIOTH,
MepII 3a BCe, 3 YKJIAJICHOTO JIOTOBOPY, 3arajlbHUX yMOB Ta 3akoHy. Kpim Toro, y
MUHYJIOMY KOMIUIEKCHI 3000B'sI3aHHS 11070 TOBEIIHKKM OyJIM BCTaHOBJICHI,
30KpeMa i 0aHKiB, 4epe3 3BU4YAi Ta, 30KpeMa, CyJ0BY MPAKTUKY , TOOTO 4epes

HE3JIIYEHHY KIJIbKICTh PillieHb 3 OaHKIBCHKOTO TIpaBa.
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3000B's13aHHST  OJIHI€T JOTOBIPHOI CTOPOHHM BIANOBINAIOTH MpaBaM 1HIIOI
JIOTOBIPHOT CTOPOHHU, K1 MOXYTh OyTH 3a0e3MeueHi MPUMYCOBUM BUKOHAHHSM 32
HEOOX1HOCTI.

Y 06aHKIBCBKOMY JIOTOBOpPI HEOOXIAHO MPOBOAMWTU MPHUHIIMUIIOBY PI3HMIIIO
MDK TaK 3BaHMMH [EPBUHHMMH 3000B'S3aHHSIMU JOTOBOPY Ta TaK 3BaHUMU
BTOPUHHUMHU JIOTOBIPHUMH 3000B'sI3aHHSAMU.

OcHoOBHI 3000B's13aHHSI XapaKTEPU3yIOTh BIAMOBITHUI noroBip. Hampukman,
y BHIAJKYy KPEIUTHOI YroAu OCHOBHUM JIOTOBIPHUM 3000B'I3aHHAM OaHKy €
dakTHYHe HAJAAHHA TO3MYAJIBHUKY Y3TO/DKEHOI B JOTOBOPI CYMH KpEOHTY.
[To3u4anpHUK, Yy CBOIO 4epry, 3000B'SI3aHUN CBOE€YACHO CIUIAYyBaTH Y3TOJKEHI
BIJICOTKH Ta NOBEPHYTH MIO3UKY Y BCTAHOBJIEHUN TEPMIH.

Ha mpaxTtuii, BTOpUHHI JOTOBIpHI 3000B'sI3aHHS B 0araTbOX BHUIAJKAX €
HabaraTo CKJIaJHIIIMMU, HI’)K OCHOBHI JOTOBIPHI 3000B's13aHHs. 3a3BUYaii BOHU HE
PEryNIOITECS MPSIMO B JOTOBOP1 Ta 3aHAATO YacTO BUHHMKAIOTh B PE3yibTaTi
0araTopiuHOro PO3BUTKY Cy/10BOI IpakTUku B HimMeuunHi.

3aK0H BXE MICTUTh TMOCWJIAHHS Ha JOJATKOBI JOTOBIpHI 3000B'S3aHHS:
3rifHo 3 § 241 aGzamom 2 I{uBinsHOro kojaexkcy Himewyuwnu, icHyroumii (abo
HaBiITh IIOWHO 3aIUIAaHOBAHWiI) JOTOBIp MOXKE 3000B'i3aTH OOWIIBI CTOPOHU
«BpaxOBYBaTH TMpaBa, 3aKOHHI IHTEPECH Ta IHTEPECH IHIIOI CTOpPOHM». Taki
JIOTOBIPH1 JOAATKOB1 3000B'sI3aHHS 3a3BUYail BBAXKAIOTHCS 3000B'SI3aHHSIMU 100
KOHCYJIbTYBaHHsI, 1HQOPMYBaHHS Ta MOIMEPEIKEHHS. 3 OrJIsily Ha 4acTo JOCUTH
HEpIBHUN OallaHC CHJI MDXK KJIIEHTOM 1 OaHKOM, 11 3000B'sI3aHHS B NEPILY Yepry
CIpsIMOBaH1 Ha KPEAUTHI ycTaHOBU [73].

VY uyacu HepeHTaOeNnbHOT HEPYXOMOCTI Ta OE3MEPEeIIKOTHUX MEPEKEBUX
MPOJAXKIB, sIKI OAHKM TaKOXX BUKOPUCTOBYBAIU MJII MPOJAXKY «IPUOYTKOBUX)
dbopM 1HBECTHIIIH, IIITTKOM 3pO3yMILJIO, IO ICHYE CXUJIBHICTh PI3KO MiJIKPECIIOBATH
BUMOTH TIOJ0 3MICTy Ta SIKOCTI 1H(opmarli Ta KOHCYJNbTaIlii, sIKi HaJalOThCS
O0aHKaMU B OKPEMUX BUIAIKAX.

bank He 3000B's3aHMII TEpPEBIPATH EKOHOMIUHY JOUIIBHICTH PIIICHHS

KJIIEHTa, a TaKOXX HE 3000B's3aHMi 1HGOPMYBATH KIII€EHTA MPO Te€, 10 BIH MOXE
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OTpUMATH KPEIWUT, HA KU BiH MPETEHAYE, Y KOHKYPEHTA, SKUW 3HAXOIUTHCS
HEIO/IAJTIK, Ha OLIbI BUT1IHUX ymoBax [137].

3 orisAgy Ha HE3JMYEHHY CYJOBY MPaKTUKY IIOJ0 MUTAHHS MOPYIIECHHS
OaHkamu 3000B'13aHb 1010 KOHCYJIbTYBaHHs, 1HHOPMYBaHHS Ta MONEPEIKECHHS, Y
KOXXHOMY OKPEMOMY BHUIIAJKy HEOOX1JHO II€ pa3 PO3IIISIHYTH, YA MOKHA JOBECTH
3BUHYBAU€HHS, 1 SKIIO TaK, YU JIACHO BOHU JAlOTh MIJCTaBU MJIs MO30BY IIPO
BIJIIITKOyBaHHS 30UTKIB.

Hampuknan, iHBecTuliiHI pekoMmeHnaiii BiJ OaHKIB 0€3 MPOBEICHHS
BJIACHOI EKCIIEPTU3M PEKJIaMOBAHOIO0 00'€KTa 1HBECTYBaHHS a00 BHUKOHAHHS
O0aHKOM MOJBIMHOI POJi, a caMe K (piHAaHCUCTA O0'€KTa 1HBECTYBaHHS 3 OJHOTO
OOKy Ta KpeIuTopa MOKYMIl 3 1HIIOr0, BXKE MPU3BEIHU JI0 CYJOBUX PIIICHb MPOTH
OaHKIB.

OpHi€ero 3 0COOIMBOCTEN HIMEUBKUX OaHKIBCHKUX JOTOBOPIB € 3aralibHi
MOJIOKEHHS Ta YMOBH. 3arajbHl TOJIO)KEHHS Ta YMOBU — II€ MOMNEPEIHbO
c(opMyIbOBaH1 TIOTOBIPHI YMOBH, SIKI BUKOPUCTOBYIOTHCSI OAaHKaMH Ta OLIaJHUMHU
O0aHKaMy CTaHAAPTU30BAHUM YMHOM TiJ] Yac yKJIaJaHHS JOTOBOPIB 3 KIIEHTAMHU 3
METOI0 OOOB'SI3KOBOI'O YTOUYHEHHSI MHUTaHb, 110 CTOCYHOTHCS BIAMOBIIHOTO
noroBopy. YacTo 3araibHi MOJIOKEHHS Ta YMOBH HA3UBAIOTh MPOCTO OAHKIBCHKUM
noroBopom [125].

3 orIsAy Ha BEJNHMKY KUIBKICTh TpPaH3aKIlid, IO 31ACHIOIOTHCS OaHKaMu
IIOJTHSA, ICHY€E 3p03yMiia nmoTpeda y BUKOPUCTaHHI 3arajJbHUX IMOJIOKEHb Ta YMOB.
BukopucToByrOUM 3aranbHi TOJOKEHHS Ta yYMOBHM, MOYXHA BCTAHOBUTH €IWHI
npaBwia il OyIb-sIKOi KUIBKOCTI JUIOBUX oOIlepaiiii Ta Oyap —sIKOro BHUIY
JIOTOBODPY.

VYci 6anku Ta omaaHl 6anku B HiMewyunHi 3apa3 BUKOPUCTOBYIOTH 3aralibHi
YMOBHU Ta TOJOXEHHS, HANPUKIAJ, JJIA PEryJioBaHHS [IJOBUX BITHOCHH, IJIs
TpaH3aKLId Mepeka3dy KOIITIB, OHJIaWH-OaHKIHTy a0o ajs mpsAMHX Je0eTOBHX
IJIATEXIB YU MJIATEXKIB KAPTKOIO.

3 oHOTO OOKY, BUKOPHCTAHHS 3arajibHUX IMOJIOKEHb Ta YMOB palliOHaJi3ye

aJMIHICTpaTUBHE HABaHTa)KCHHS Ha OaHKU. TakuM 4YMHOM, OaHKHU IMO30aBIISIOTH
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ceObe HEOOXITHOCTI I1HAMBIAYaJbHO Y3TOJKYBAaTH MHTAHHA, IO PETyJIIOIOTHCS
3araJbHUMH YMOBAMH, 3 KOXKHUM OKPEMHM OaHKIBCHKUM JIOTOBOPOM a00 KOKHOIO
JIIJIOBOIO OIEpalli€ro 3 KIIEHTOM OaHKY.

3a I10MOMOTOI0 3arajibHUX MOJIOKEHb Ta YMOB OaHKH YCYBalOTh MPOTAJIMHH,
IO MICTSITBCS B JOTOBOPI, IO JISKUTh B OCHOBI KOHKPETHOI TPaH3aKIIli, a TAKOXK Y
3aKOHOAABCTBl. Hampukiasn, 3aragbHi yMOBH OaHKIB MICTSATh IOJIOKEHHS PO
3aKPUTTS PaxXyHKIB, a TAKOXX PO 0OOB'S30K KITIEHTA MO0 CHIBIIpAIll Ta HAJIECKHOT
00ayHOCTI, a TaKOX IPO B3aEMHE IMPaBO Ha poO3ipBaHHS JOroBOpy. Okpemi
KOHTPAKTU MK OaHKOM 1 KIJIIEHTOM Oy O MPOCTO MEPEBAHTAXKEHI BEIMYE3HOIO
KUIBKICTIO HOPMAaTHUBHUX AaKTIB, @ CaM 3aKOH 4acTO MICTUThH JIMIIE HEMOBHY a0o
B3arajii He MICTUTh 1H(OpMaIli 100 OKPEMHUX NUTaHb, IO PETYIIOIOTHCS B
yMoBax [85].

3BUYaiiHO, OaHKM TaKOXX MAalOTh I1HIIY METY, BUKOPUCTOBYIOYM 3arajbHi
MOJIOKEHHST Ta YMOBH. 3arajibHi MOJIOKEHHS Ta YMOBH 3aBXK]IM CIPSIMOBaHI Ha Te,
100 MaKCUMAaJIbHO TEPEKJIACTH PU3HKHU Ha 1HITY CTOPOHY JOTOBOPY Ta CTBOPUTHU
CHpUsTIMBlI a00 HaBITh MPOCTO 3PY4HI JOTOBIPHI CUTyaIlli JJisi KOpHUCTyBaya.
Henomniku Takoi MOXKJIMBOCTI CKJIaJaHHS Ta BUKOPUCTAHHS 3arajibHUX MOJOXKEHb
Ta YMOB, BUT1AHUX JJII BJIACHUX IIIJICH, MOKHA 3HaWTH y ctarTi 305 IluBiibHOTrO
konekcy Himeuuwnnu [73].

30Kkpema, KOPUCTYBau 3aralbHUX YMOB HE MO>K€ BKIIIOUATH 10 HAJAHUX HUM
YMOB Oy/Ib-5IK1 TOJIOKEHHS, K1 € HECTIO{IBAHUMH JIJIsl KIII€HTA, a 3arajibHi YMOBU
HE MOXYTh «HEOOIPYHTOBAHO CTaBUTH KJIIEHTA Y HEBUTIJHE CTAHOBHILE,
NOpYIIYIOUd TpUHIUIHN J00pocoBicHOCT» (ctartss 307 LUBILIBHOTO KOJEKCY
Himeuunnn) [73].

SIKmo 3araibHi TMOJIOKEHHS Ta YMOBM HE BKJIIOYEHI JO JOrOBOPY MiX
KIIIEHTOM Ta OaHKOM a0o0 SKII0O BOHHM € HEIIMCHUMH, JIOTOBIP 3aJIMINAETHCS
yuHHUM BignoBigHO 10 § 306 IuBinmbHOTO KOAekcy Himeyunnn. 3amicTh
HEBKJIIOYEHOr0 a0 HEJIIMCHOIO MyHKTY PO 3arajibHi MOJIOKEHHS Ta YMOBH, 3MICT

JIOTOBOPY PETYJIOETHCS 3aKOHOJIABUMMH TOJIOKEHHSIMU. J[oroBip Moke OyTu



143

BU3HAHUN HEJIMCHUM HaBITh Y TOMY BHUIAJIKY, SKILO HOTO MOJANIbIIE JOTPUMAHHS
O3HAYaTHME HEBUIIpaBAaH1 TPYIHOII I KiieHTa [73].

bankiBcbKkul J0TOBIp MOXe OyTH YKJIaJAeHUM 4yepe3 Pi3HI BUAU ITUBUIBHO-
MIPABOBHX JIOTOBOPIB: MOXJIMBHM JOTOBIpP KyIiBIi-IPOAAXKY, HAIPUKIA, 30JI0Ta Ta
1HO3eMHO1 BaJIOTH; JIOTOBIP OPEHJM, 30KpeMa, IpU OpEeHIl ceida; T0oroBip
30epiraHHs TpW TPUUHATTI pede Ha 30epiraHHs abo SK JIOTOBIP ITO3HKH.
OcCHOBOIO 3a3BHUYail € JOroBip MPO PaxyHOK, MPO KpeAuT abo JOTOBIp PO
JIETIO3HUT.

baHKIBChKI JOrOBOpM Ta 3arajibHi YMOBH OaHKIB, SIK IMPAaBUJIO, MAarOTh
IOPUIUYHY CHITY, 1 sIK OaHK, TaK 1 KJIIEHT 3000B's13aH1 TOTPUMYBATHUCS Y3TOJIPKEHUX
yMOB. Y pa3l MOpYIIEHHS JOTOBOPY a00 BUHMKHEHHS PO301KHOCTEH CTOpPOHU
MOXXYTh BJATUCS JO Y3TODKEHMX MEXaHI3MIB BHUPILIEHHS CIOPIB, TaKUX SK
apOiTpax, Meniailis abo cynose npoBakenns [201].

baHkiBChbKUI TOTOBIp BIAIrpa€e HMEHTPAIbHY POJIb Y B3a€EMOBITHOCHHAX MIX
OaHkoM 1 kiieHTOM. BiH ¢opMye mpaBoBy OCHOBY /i PI3HOMaHITHUX
B3a€MOBIJTHOCHH M1k OaHKOM Ta HOT0 KJIl€EHTaMHu.

baHkIBCbKUI JOTOBIp — 1€ 3arajlbHUd TE€PMIH, KM OXOIUTIOE PI3HI BUAM
JIOTOBOPIB MK OaHKOM Ta Horo kiieHTamu. Lle BKiIOuae He JWIe JOTOBOpHU
BIJIKDUTTS PaxyHKIB, a ¥ KpEIUTHI TOTOBOPH, JIOTOBOPH MOTOYHOTO PaxXyHKY,
JIETIO3UTHI JloroBopu Ta Oarato iHmMX. KokeH 13 1UX JOroBOpIB Mae€ CBOi
cnenu@iuHi OcoOJMBOCTI Ta YMOBH, aJalnToOBaHl [0 BIANOBIIHUX TMOCIYT 1
MPOJYKTIB OaHKY.

[IpaBoBa npupoia 0aHKIBCHKOTO JOTOBOPY MOXKE BIIPIZHATHUCS 3aJ€KHO Bij
BUJTy JOTOBOPY Ta MOCIYT, SIK1 BiH BKIIto4Yae. [{i 10roBopu MarOTh IOPUIUIHY CHITY
Ta BU3HAYAIOTh IpaBa Ta OOOB'A3KU AK OAaHKY, Tak 1 Kil€HTa. BOHM € OCHOBOIO
JIJIOBUX BIIHOCHH 1 3a0€3MeUyIOTh MPO30PICTh 1 0e3MeKy y (hiHAaHCOBUX MUTAHHSX.

VYknaganHa 0aHKIBCHKOTO JIOTOBOPY BHMAara€ 4iTKOTO y3TOPKEHHS YMOB Ta
3roau 000X ctopiH. KoHKpeTHI BUMOTH 3ajexarhb BiJl TUILy JOTOBOPY. 3a3BUYaH,
YMOBH OaHKY € HEB1/I'€eMHOIO YaCTUHOIO JIOTOBOPY Ta MICTITh BaXKIIUBI JeTalll, Takl

SIK KOMICIi, TPOIICHTHI CTaBKU Ta 00poOKa TpaH3aKkIin [77].
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[IpaBa Ta 000B'I3kM 3a 0AHKIBCHKMM JOTOBOPOM PI3HOMAHITHI Ta 3aJIeXkKaTh
BiJl BUJTy IOTOBODY.

3aranom, Il KOHTPAKTH PETyNIOIOTh, SIK OaHK Ha/la€ CBOi MOCIYTH Ta SIK
KIEHT MOXE KOPUCTYBATHCS UMM MOCTyraMu. BoHH MICTATH MOJIOXKEHHS IOJI0
KOMICIi, MPOIIEHTHUX CTABOK, JOCTYMHOCTI MOCIYT, 3aXUCTy JaHUX Ta Oararo
1HIIIOTO.

JIBoMa HalBaXJIMBIIIMMHU THUIIAMU JOTOBOPIB y OaHKIBCBKOMY IIpaBi Ta
OaHKIBCBKIM cHCTeM1 € OaHKIBCHKHUI JOTOBIP Ta JOTOBIP MPO BIAKPUTTS PaXxyHKY.

{1 KOHTpaKTH — 1€ HE MPOCTO NPOCTI (HOPMAIBHOCTI, a i TPaBOBa OCHOBA
JUIS TIHPOKOTO CIEKTPYy TOCITYyr Ta TpPaH3aKIid, fAKI € KIYOBUMH IS
HOBCSIKJCHHOIO JKUTTSA. BOHM Takok (OpMYyIOTh OCHOBY AJIsl AUIOBUX BIJHOCHH,
K1 4aCTO TPUBAIOTh POKAMHU.

YacTo HOBHIl KJIIEHT HaBITh HE YCBIJIOMIIIOE, 1110, BIAKPUBAIOYU MOTOYHHIMA
paxyHOK, BIH OJHOYaCHO YKJaJla€ YHIBepCalbHUWA OaHKIBCHKHI JOTOBIp 3
BUYEPITHUMHU OAHKIBCBKMMH yMOBaMH, 110, 30Kpe€Ma, HaJa€ KPEOUTHIA yCTaHOBI
IIMPOK] MTOBHOBAKEHHSI.

SKmo KIEHT XOYye BIAKPUTH OaHKIBCBKMI pPaxyHOK, HEpIIUM 1
HAaWBAKJIUBIIIUM KPOKOM € MIAMUCAHHS JOTOBOPY PO BIIKPUTTA paxyHKy. Lleit
JIOTOBIP, SKUH YKIQZAEThCA MDK KIIEHTOM Ta OaHKOM, 3aKjIagae OCHOBY IS
MaifOyTHIX BIIHOCHH 3 OAHKOM Ta PETYJIIOE YIPABIIHHS PAXyHKOM.

JIoroBip TpO BIAKPUTTS PaxXyHKy — 1€ IOPUIUYHO OOOB'SI3KOBHUI JOTOBID,
SKUU PETyJII0€ MOPSAOK BIAKPUTTS Ta BEACHHS OAHKIBCHKOTO PAXYHKY.

Ileit moroBip € HaA3BUYANHO BaXXJIMBUM, OCKUIBKH BIH BH3Haua€ IpaBa Ta
00OB'SI3KM sIK OaHKY, TaK 1 KJII€HTA.

JIoroBip yKJIagaeThCsl KOJMU KIIEHT MOJA€ 3asBKY Ha BIAKPUTTS pPaxyHKY, 1
OaHK mpuitmMae o 3asBKy. Ha mpakTuil, 3arajibHi YMOBH Ta TMOJIOKEHHS OaHKY €
HEBIJ'€MHOIO YaCTHHOIO LILOTO A0roBOpY. Lli yMOBU MICTATH Ba)JIMBI JIeTall 1010

KOMICIi, BIICOTKIB, YIIPaBJIiHHS PaXyHKOM Ta 1HIIMX BiJAMOBIIHUX acHeKTiB [59].
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JIoroBip mpo BIAKPUTTA pPaxyHKy HaJa€ KIIEHTY MPaBO KOPHUCTYBaTHUCS
paxyHKOM. 3a3BHWYail 1€ BKJIIOYA€ BHECCHHS Ta 3HATTSA KOIITIB, 3IIHCHEHHS
nepeKasiB Ta OTPUMaHHS BUIHMCOK 3 PaXyHKIB.

bank, 3 iHmOro OOKY, 3000B'S3y€ThCS KEPyBaTH PAaXyHKOM Ta HaJlaBaTH
y3roJi’KeHl OaHKIBChbKI Mociayrd. OOuIBI CTOpPOHU 3000B'sI3aHI JOTPUMYBATHUCS
YMOB, BUKIIQJICHUX Yy JOTOBOpi, 10 3abe3Ieuye YiTKi Ta Mpo30pi BIAHOCHHHU MIiX
KIIIEHTOM Ta 0aHKOM.

binbmiicts rpomajnsn HimMedunHu MarOTh paxyHOK B OJIHOMY 3 UYHCJICHHUX
HIMEI[bKUX OaHKiB. BaHKIBCbKMU paxyHOK € OJHUM 3 HaWBaXJIUBIMIHUX 1
HalyacTille BUKOPUCTOBYBAHHUX OAaHKIBCHKMX IHCTPYMEHTIB ChOTOJHI, OCKUIBKH
Bce Ounpmie 1 OuIbIe omepalii 3AIHCHIOETBCS 3a JOIMOMOI0I 0e3roTIBKOBHX
maTexiB. e ciyKuTh 17151 CIPOIICHHS TIaTIXKHUX onepaliii [167].

JIOToBIp MOTOYHOTO PaxyHKYy — a00 CKOPOYEHO JOTOBIP MPO PaXyHOK — II€
3arajbHUN TEPMIH JJIsl BCIX PI3HUX THUIMIB PAXyHKIB, sIKI MOXYTh YKJIaJAaTHCS Mk
IIBOMa 0co0aMHu.

[ToTounuii paxyHOK, a00 CKOpPOYEHO PaxyHOK, — II€ JBOCTOPOHHIM JOTOBIp
O0aHKy, Ha SIKOMY OOJIIKOBYIOThCS BHUMOTM Ta 3000B'i3aHHS, 110 BUHHUKAIOTH Y
pe3yabTaTi AUIOBHMX BIIHOCHMH MDK OaHKOM Ta MOro KIIEHTOM, BIIACHHKOM
paxyHKy. JlOroBip TpO BIAKPUTTS PaxXyHKY BCTAHOBIIOE JOBTOCTPOKOBI J1IOBI
BIZIHOCUHU Ta 3000B'si3ye OaHK 3M1MCHIOBATH 3apaxyBaHHS BUMOI KJI€HTa 0
0aHKy. 3000B'sA3aHHs KIII€EHTa — II€ BCl IUIATEX1, 3/A1MCHEHI 3 PaxXyHKY BJIacHHMKa
paxyHKy, HalpuKjIaja, yepe3 nepexkazu abo mpsami 1e0eToBl oneparili, siki 311IMCHIOE
kJieHT. [IpereHsii BlacHUKa paxyHKY /10 OaHKy IPYHTYIOThCS Ha JIENO3UTax ado
HAJXO/DKCHHSIX Ha paxyHOK. PaxyHok BimoOpaxae 3MiHH Jae0ITOPChKOT Ta
3000B's13aHb BJIACHUKA PaxXyHKY 3a JIOMOMOIO KpeauTiB Ta nedetiB. Illmsxom
B3a€MO3aJIKy 3000B'sI3aHb Ha PaxyHKY YTBOPIOETbCA BIJ'€MHE Calbl0, SKE
Ha3uBaceThes aedetom [58].

Po3paxyHku 3a 3000B's:3aHHSAMU Ta Je0ITOPCHKOIO 3a00PTOBAHICTIO IMEpe
0aHKOM BiIOYBaIOTHCS MPOTITOM MOMEPEAHBO Y3TOKEHOTO TEePioTy, TaK 3BAaHOTO

nepiogy MOTOYHOTO paxyHKY, 3a3BU4Yal, 11e TpHU MICAIl, aje TaKoXK MOXe OyTu
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JIOMOBJICHO TIPO MIICTh MICSIIIB, OJIUH PiK a00 HaBiThH AoBIIe. Hampukinimi nepiomy
B3a€EMHI IJIATIKHI BUMOTH 0aHKY Ta KJIi€HTa KOMIICHCYIOTBCSI OJTHA 3 OJHOIO Yepe3
CaJbJI0 PaXyHKYy, B pe3yJbTaTl YOT0 YTBOPIOETHCS TaK 3BaHE KPEAUTOBE CAIbJIO
paxyHky. lle Mae ¢opMy KpeauTOBOTO Caibl0, SIKIIO € HAIJIUIIOK KPEAHUTIB Ta
JICTIO3UTIB Ha KOPHUCTh KJIi€EHTa, a00 y ¢opmi «MIHYC» paxyHKy, SKIIO Je0eTu
NEPEeBUIIYIOTh KPEAUTH Ta Aeno3uTd. Ha TexHIyHOMY KaproHi Il «MIHYC»
Ha3MBAETHCS 1€0ETOM.

JloroBopu TpoO BEIEHHS PaxyHKY BaKJIuBI Jisi OaHKIB, OCKIJIBKM BOHH
3a0€3MeUyI0OTh iX KOIITaMH, SIKi BOHU MOXXYTh BUKOPHCTOBYBATH IS 3MIMCHCHHS
IHIIMX KpeAUTHHUX omnepauiid. KpiMm Toro, BOHM OTpUMYIOTh KOMICIi Ta BIACOTKH 3a
pi3H1 omepamii 3 paxyHKOM. JloroBOpuM MpO BEIEHHS PAXYHKY BaXKJIUBI IS
KJIIEHTIB, OCKUIbKA BOHU JIO3BOJISIIOTH IM YHUKHYTH HEOOX1THOCTI HOCUTH 3 COOO0IO0
BEJIUKY KUIbKICTh TOTIBKH, @ TaKOXX OpaTH y4dacTb Yy O€3rOTIBKOBUX IUIATIKHUX
oreparisgx 1 OTPUMYBaTH BIJACOTKH, SIKIIIO Ha IXHbOMY pPaxyHKY € KPEAUTHHM
OanaHc [61].

JloroBip mpo BeACHHS paxyHKY YKJIAJA€ThCS IBOMA BiJIMOBIIHUMHU 3asBAMU
npo Hamipu MK OaHKOM Ta KIi€eHTOM Oanky. Ha mnpaktumi me 3a3Buyait
BIIOYBAEThCSl Yepe3 3asABKy Ha BIIKPUTTA pPaxyHKy B KIi€HTa, sKy OaHK
npuiimMae. Y J0roBopi MpO BEACHHS PaxyHKYy, Cepej IHIIOro, 3a3HA4aeThCs
paxyHOK Ta Woro Tum. TakoX BKa3yeThCs, XTO € BIIACHUKOM paxyHKy Ta Y
paxyHOK Ma€ BECTUCH I Ii€i ocobu 4u i Koroch iHmoro. Kpim Toro, Oyne
NPUUHATO PErIaMeHT IIOJ0 TOro, SIK BJIACHUK PaXyHKy MOXe 11eHTU(]IKyBaTH
ceOe, HaIpUKJIaJl. TP IBUBIIN MTOCBITUEHHS 0co0u 3 Gotorpadieto.

HaiinommupenimumM 10T0BOPOM PO BENICHHSI PaXyHKY MK OaHKOM Ta HOro
KJIIEHTOM € JIOTOBIp NP0 TMOTOYHMI paxyHOK. ICHYIOTb TakKOX 1HINI THIH
OOJIIKOBHX 3amuCIB, TaKl SIK PAacTOBI PaxXyHKH, €CKpPOy-paxyHKH abo OaHKIBCHKi
paxyHKH Ha KOPUCTh TPETiX OCi0.

Koxen tun oGI1KOBOro 3ammcy Mae pi3HE MPHU3HAYCHHsI Ta 00poOJISIEThCS

no-pizHoMy. Bru3HauanbHUM € Te, 10 PETyII0ETHCS B JOTOBOP1 PaxyHKY.
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S0 miaTiKHI - omepanii NMepeBaXKHO 3apaxOBYIOThCS Ha OaHKIBCHKUN
paxyHOK Ha OCHOBI JIOTOBOPY MOTOYHOTO PaxyHKY, 1€ HA3WBAETHCS MOTOYHUM
PaxyHKOM.

3riZiHO 3 JOTOBOPOM IMPO MOTOYHUN PaXyHOK, OAHK Ta KIIEHT JOMOBIISIFOTHCS
PO BIIKPUTTS PAXyHKY IS KJI€HTA, 3apaxyBaHHs BXIJHUX IJIATE)XKIB Ha paxXyHOK
Ta 00OpOOKYy mepekas3iB a00 CTATHEHHS IUIATEXiB, YIMOBHOBAKCHHX BIIACHHKOM
paxyHKy, mius kiieHta. Kpim Toro, OGaHK TOBWHEH HAJaTH CBOEMY KIIIEHTY
1H(popMaLilo Ipo 0co0y TPEThOi CTOPOHH, KA IEPEpaxoBye CyMy Ha paxyHOK
KJIIEHTA, Ta METYy nepekasy. JloroBip MOTOYHOTO PaxyHKY €, y NMEBHOMY CEHCI,
HAaWKJIACHYHINIIUM BHITAJIKOM JIOTOBOPY paxyHKYy, B SIKOMY, SIK OIMCAHO BHIIIE,
ICHy€ JIOBIOCTPOKOBAa yrojia MpO pO3paxyHKH, Ticas (PIKCOBAHOTO TMEPioay
MOTOYHOTO PaxyHKY BiIOyBa€ThbCS PO3PAXYHOK, 1 JISl BIACHUKA PaxXyHKY BUHUKAE
Kpenut ado aeodet [123].

[ToTouHuM paxyHOK — II€ PaXyHOK, 32 JIOMOMOTOI0 SIKOTO MIPUBATHI 0COOU Ta
KOMMaH1i 3A1UCHIOITh OUIBIIICTh CBO€T (DiHAHCOBOI MisyibHOCTI. Hampukman,
MpUBaTHI 0COOU OTPUMYIOThH 3apIljiaTy Ha CBIM MOTOYHUN PaxyHOK, CIIA4YIOTh
OpPEHJIHY ILIaTy, TeJae(OHHI MOCIYTH Ta CTPaxoBl 3000B'13aHHS, a TAKOXK 3HIMAIOTh
TPOIIIi 32 TOMOMOTOI0 KapTKH NIt 0OpOOKHM TOTIBKOBUX orepalliid. BianmosigHo, y
HiMmeuunni icHye 6arato moTouyHux paxyHkiB: y 2024 porii Oyio 3apeecTpoBaHO
noHaja 95 MUIbHOHIB MOTOYHUX PAXYHKIB.

bank moBWHEH 3apaxyBaTd JOPYYCHHS KII€HTA TMOTOYHOTO PAaXyHKY Ha
nepeKas KOUITIB KIIEHTY MPOTATOM TEPMIHY, 3a3HAUYEHOIO B JIOTOBOPI MOTOYHOTO
paxyHKy. SIKII0 Take TOJIOKEHHS BIJICYTHE B JOrOBOpI, KPEeOAUT Mae OyTH
3MIMCHEHUH TPOTATOM OJHOTO OaHKIBCBKOTO AHSA. SIKIO KPEIHUT IMPOCTPOUYCHO,
OaHK 3000B'I3aHUI CIIJIATUTH KIIEHTY B1JICOTKH.

3 2009 poky nocnyru, siki OaHKY MOBHHHI HAJaBaTH KJII€HTAM Ha TIPAKTHIII,
BUKOPUCTOBYIOYM TOTOYHI PAaxXyHKH, YAaCTKOBO PETYJIOIOTHCA  CTaTTEIO
[uBinpHOTO KOACKCY HiMeudnHu Mpo JOTOBOPH IUIATKHUX IMOCIYT, ajie MO CYTI

HJIATal0Th YroJlaM MiX JOTOBIPHUMH CTOPOHAMH.
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3riHO 3 JOTOBOPOM MPO MOTOYHHM PaxyHOK, OaHK PETYISIPHO TEpeKa3ye
a00 BWIUIaYy€ KOIITH KIIIEHTY, IPHUIMAE TPOII BiJ KIIEHTA, CTATYE ab0 Toramiae
npsiMi 1e0eTH, 00poOIIsie CIIMCAaHHS KOIITIB 3 KPEAUTHUX a00 Ae0CTOBUX KapTOK, a
TaKOXX HAJa€ 1HINI MOCIYTd, Takl SK HaJaHHS BUIMCOK 3 PaxyHKy a0o OaHKiB
nepeKasy.

XapakTepHOI0 PHUCOI0 BHUMOT, IO OXOIUTIOITHCS JOTOBOPOM IMOTOYHOIO
paxyHKy, € Te, II0 BOHM BTpPayalOTh CBOIO IOPUAMYHY CaMOCTIIHICTD.
[HauBIyanbHI BUMOTH, 0 BUHUKAIOTh Y 3B'SI3KY 3 BITHOCMHAMU KJIIEHTa OaHKY 3
MOTOYHUM PaxyHKOM, HE MOXXYTb OyTH MepefaHl KIIEHTOM, a TaAKOX HE MOXYTb
OyTH BUJTyY€HI TPETIMU OCOOAMHU.

VY BigHOCHHAX Mk 0aHKOM Ta KJIIEHTOM OOOB'S3KOBUM € JIMIIE 3aJIUIIOK Ha
MOTOYHOMY paxyHKYy. lleit OalaHC MOCTIHHO BUPIBHIOETHCS MIISIXOM B3a€EMO3AJIKY
B3a€EMHUX BUMOT. Y BIJHOCHMHaX MiXX OaHKOM Ta KJIIEHTOM 3 MOTOYHUM PaXyHKOM
3aBXKJIM ICHYE JIMIIE OJIHA MPETEeH31d B OJHOMY HAmpsIMKy. SIKIIO Ha paxyHKY €
KPEIIUT, KIIEHT Ma€ MPETeH31l0 10 OaHKy; SKII0 paxyHOK «IEPEBUIICHOY,
npeTeH3isa 0aHKy CIpsiMOBaHa MPOTH KITIE€HTA.

3aranpH1 yMOBU 0OaHKIB 3a3BUYail nependavyaroTh, 110 OAHK BUJA€ BUIHCKY 3
paxyHKy 3a MOTOYHHMH pPaxXyHKaMH B KIHI[l KOKHOTO KaJEHJApHOTO KBapTaly.
Tomy OaHk peryssipHO 1H(GOPMYE KITIEHTA PO CTaH WOTO PaxyHKY, BPaxXOBYIOUH
BC1 IJIATIXKHI Omeparlii, BKJIFOYar0Yu MOKJIIMBI KOMICIi a00 HapaxyBaHHS BiJICOTKIB.
KiieHT TOBMHEH TmMOJaTH 3amepeueHHs IMI0JI0 HETOYHOCTI a00 HEMOBHOTH
OyXrajTepchKoi 3BITHOCTI HE MIi3HIIIE IIECTH THXKHIB TICHA 1i OTPUMAaHHS.
HecBoeuacHe momaHHsS 3aMOBHUKOM 3allepedyeHb MPOTH BHCHOBKY BBa)Ka€ThCS
foro cxBasnieHHsM. OJIHAaK KJIEHT BCE 1€ MOXE BHUCYBaTH 3alepedyeHHs] MPOTH
TpaH3aKIii, Ipo SKy MOBIAOMHUB OaHK, HaBITh MICJSl 3aKIHYEHHS BUIE3raJaHOTO
nepiofy, ajie B TaKOMY BHIIQJIKy BiH Hece Tsrap JOBEIEHHsS TOro, M0 3 HMOro
paxyHKy OyJO0 HMOMMJIKOBO CIIMCAaHO KOIITH a00 MI0 KPEAWUT, HAa SKUW BIH Mae
npaBo, He OyB BuJaHui [48].

[loToynmii paxyHOK HeE Ja€ KII€HTy OaHKy aBTOMaTH4HO TIpaBa Ha

NEPEeBUIIECHHS 3QJIMILIKIB 3a HOro paxyHKoM. Y IIbOMY KOHTEKCTI, crarts 504
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[{usinpHOTO KONEeKkcy HiMeuunnu npsiMo niependayae, 1mo KIleHTy OaHKy Mae OyTu
npsSMO HaJaHa MOXIIMBICTh BHKOpHUCTaHHS oBepapadty. Lls 3roma Oanky Ha
oBeplpadT TaKoK MOXe OyTH HajJaHa MOBYAa3HO, TOOTO OAHK MOBYA3HO TOJEPYE
oBepapadT.

VY Ttoit yac sik [{uBinbHui koaekc HiMeuuynHu roBOpuTh Mpo MO3UKY 1 TAKUM
YUHOM 3BOJUTH ii JI0 IOPUIMYHOTO TEpPMiHYy, OAHKIBChKE IMPaBO Ta JIOTOBIpHE
IIPaBO BUKOPHUCTOBYE TEPMIH KpeauT [73].

[uBiapHUM Kojeke HiMeuunHHM perysroe A0roBip MO3UKH y cTatTTi 488, ne
OCHOBHHMM 3000B'sI3aHHAM € 3000B's3aHHS KpEOUTOpa HAAaTH MO3UYaIbHUKY
y3ropKeHy CyMy T'pOIIIEH, TOl sIK MO3UYaIbHUK 3000B'SI3aHUN CILJIATUTH OY/Ib-SKi
HaJEXHI BIJICOTKM Ta TMOBEPHYTHU HAJaHy IMO3MKY BuYacHO. KpeauTHHiIl TOTOBIp
IOPUIUYHO €KBIBAJIEHTHUI JOTOBOPY MO3UKH . Y LluBimpHOMY Koznekci Himeuunnu
nepepaxoBaHi pi3HI MIJIBUIM LBOTO KPEIUTHOIO JOTrOBOPY, a came: JOrOBIp
crokuBuoro kpeauty (§ 491), morosip BimcTpouku mmiatexy (§ 506), morosip
po3cTpouku miatexy (§ 510), TOroBip CHOXUBYOTO KPEAUTY HAa HEPYXOMICTb
(§ 511) ta moromip Oe3BimmiaatHoi mo3uku (§ 514). IlomokeHHS KpEeAUTHOTO
JIOTOBOPY 3aCTOCOBYIOTHCSA J10 BCIX HOPUAUYHUX OC10, TO1 K JOTOBIP CIIOXKUBUOTO
KPEJIUTY MICTUTD CIelialbHI MOJOKEHHS I crioxkuBadiB (po3ain 13 [usiasHOTO
kojekcy Himeuunnu). JloroBip CHOXHUBYOTO KpPEOUTy HA HEPYXOMICTh €
0COOJUBOIO (POPMOIO IOTOBOPY CIOKUBYOTO KPEAUTY Ta MICTUTH MOJIOKEHHS PO
¢dinaHCyBaHHS HepyxoMocTi [73].

Ak 1 y Bumaaky 3 Oyap-SKUM JOTOBOPOM, IOTpiIOHA Yyroja IOAO
MIHIMQJIBHUX JOTOBIPHUX €JEMEHTIB, y I[bOMY BHIIAJIKy CyMH Tpoliei abo
npeaMerTa, 10 HaJlaeThCsl, Ta BIACOTKIB. Y BUIAJKY MO3MK 3a3BUYAM Y3TrOIKYy€eThCs
MPOIIEHTHA CTaBKa, SIKa, SKIIO HE JIOMOBIICHO 1HINE, 3aBXK/IU MiJIATaE CIUIATI Yepes
OJIMH piK. SIKIIO TepMiH MEHIIE OAHOTO POKY, BIICOTKM MarOTh OyTH CIUIa4yeHi
niicist noBepHeHHs KomTiB (§ 488 [{uBumbHOTO KONekey Himeuunnn) [73].

JloroBopY MO3UKU MOXKYTh OYyTHU HEIIMCHUMH 4Yepe3 JIMXBAPCTBO . 3TIAHO 3
§ 138 LluBinbHOro koaexcy Himeuuwmnu, amopanbHa a0o JIMXBapchbka yrojaa €

HEJIICHOIO , SIKIIIO BUKOHAHHS Ta 3yCTpIYHE 3aJ0BOJICHHS 3HAXOJSAThCS B IIOMITHIN



150

JUCTIPONOPIIIT OJTHE 0 OAHOTO. 30KpeMa, TYT PO3TIAAAETHCA TUXBAPCTBO, PO SKE
HIEeThCs, KOJM Y3roJ)KeHa MPOLEHTHA CTaBKa MEPEBUILYE MPOIEHTHY CTaBKY, LIO
3a3BUYall 3aCTOCOBYEThCS Ha puHKY, Ha 100% (Hanmpukiazn, 24% piyHUX 3aMiICTh
12% piunux) [66].

JloroBip mo3uku abo KpeauTyBaHHS — II€ JIOTOBIpHA Yrojaa, yKjajaeHa MiX
nBoMa ocobamu. e 3akpimieHo 3akoHoAaBuO y cTaTTi 488 [{UBUIBHOTO KOJEKCY
Himeyunnu. BiamoBigHo, KpeauTop 3000B'SI3yeTbCsS 3a JAOTOBOPOM HAaJaTH
NO3UYAJIBHUKY Y3ro/UKeHy cymy. llo3uuanbHHK, y CBOIO uepry, 3000B's3aHUil
MOBEPHYTHU MO3UKY, BKIIOYAKOYHU Y3TOKEH1 BIJACOTKH, Y BCTAHOBJICHUIN TEPMIH.

Kpenutnuii noropip Moxe OyTH yKIaAeHUH MK OaHKOM Ta MPUBATHOIO
0c00010 260 M1’k ABOMA MPUBATHUMH 0COOAMU (MPUBATHUNA KPEIUT) .

[Ilo6 oTpumaT KpeauT y OaHKy, HEOOXITHO BUKOHATH KIJIbKa (OpMabHUX

KPOKIB, MEPII HIK MO3MKa MOXKe OyTH BUAaHA:

1. [To3nvanbHUK MOJIa€ 3anUT Ha (iHAHCYBaHHS (hIHAHCOBOMY OpOKepy
abo OaHKy.
2. [To3nvaibHUK TIOJAa€ 3asiBKy HAa OTPUMAaHHS KPEIWTY, BKIIOYAIOYN

YUCJIEHHI HEOOX1HI JAOKYMEHTH (HampuKiIad, MIATBEPIKEHHS ITOXOMIB, KOIIIO

MOCBITYCHHS 0COOM Ta OCTAHHI BUITMCKH 3 0AHKIBCHKOT'O PaxXyHKY).

3. Kpeaurop posrisiaae 3anur.

4. k1o 3as1BKa BIAMOBIIAE BCIM BUMOTraM, KPEAUTOP CXBAIUTh MO3HUKY.

5. OOuAB1 CTOPOHU MIAMKUCYIOTh KPEAUTHY Yroay (YKJIaJIeHHS KPEIUTY).

6. Kpenurop nepeBipsie, Y1 BUKOHAHO BC1 JIOTOBIPHO Y3T'OJIPKEHI YMOBH
BUILIATH.

1. KpeauTop Bumiauye cymy Mmo3uku.

8. [To3nvaibHUK MMOYMHAE TIOTaIiaTu CBi kpeaut [73].

Sxmo eperbcs KpeauT y OaHKy, ICHYIOTh TIE€BHI IOpUIWYHI (opMalibHi
BUMOTH JI0 KpPEAWTHOro noroBopy. lle He € 00OB'S3KOBMM Jisi MPUBATHOTO
KpPEANTY, KOJIU OAHa (i3ruuHa 0co0a KPEAUTYE 1HIIY; CTOPOHH TEOPETUIHO MOTIIN

0 JOCATITH Yoy YCHO — MUCbMOBa (popMa He € 000B’SI3KOBOIO.
yroau 'y
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o0 yHUKHYTH TOAANBIIMX CYNEPEYOK, KOJEKCOM  HAIOJIETrJIUBO
PEKOMEHIYETbCA YKIACTH MUCHbMOBY yroay. LIuBimbHUI KOAEKC PEryioe OCHOBU
KPEJIUTHOTO JIOTOBOPY, KU IMMOBUHEH MICTUTH TaKy 1H(OpMaIIIIO:

. 3000B's13aHHST  KpeIUTOpa BUIUIATUTH TMEBHY cymy mo3uku. 1106
NEepPeKOHATUCS, IO CymMa IMO3WKH JOCTaTHA [JIsl IIJIbOBOTO BUKOPUCTAHHS,
MO3WYaAIbHUK MMOBUHEH PETENIbHO BCE PO3PAXyBaTH.

. Crtpok Ta morameHHs Kpeauty. OOWIBI CTOPOHHM TOBHUHHI YITKO
y3TOJUTH, KOJIU CyMa KpeauTy Mae OyTH moBepHyTa. KpenuTop MoBHHEH 3HATH,
KOJIU HOMY 3HOBY 3HAJOO0IATHCS TpoOIi, 1 BIAMOBIAHO BKa3aTH IO JaTy B
KPEAUTHOMY JOTOBOpI. SIKIIO CTOPOHM OMOBISIIOTBHCS MPO OIJIATy YaCTHUHAMH,
NO3MYAJbHUK TOBMHEH INEPEBIPUTH, UM 3MOXKE BIH 0e3 mpoOjeM cIuiauyBaTH
BHECKHU. SIKIIO TOBEPHEHHS KOIITIB Y3TO/UKEHO OJHIEI0 CYMOK, HEOOX1THO
BKa3aTu JaTy.

. [TpouenTHa craBka 3a KpenutoM. HomiHaibHa NpPOIIEHTHAa CTaBKa
MOKa3ye, CKIIbKA KOIITye KpeAauT. llpuBaTHi TO3MKM YacTO HAJAIOThCS
0€3B1JICOTKOBO a00 Ha Jy>K€ BUTIIHUX yMOBaX. SIKIIO CyMH MO3UKH JTy>KE BEJHKI,
MOJATKOBa CIIy>)k0a MOKe KIacU(pIKyBaTH IMO3HMKY AK MOJAPYHOK 3 IMOAATKOBOT
TOYKU 30py. B imeami, ciig Ga3yBaTu CBOIO MPOIEHTHY CTaBKy Ha 3BHYAMHHMX
PUHKOBHUX yMOBaX.

. VYrona npo HapaxyBaHHS BiJICOTKIB. SIKIIIO HE JOMOBJICHO MPO IHIIIE,
BIJICOTKA HAapaxOBYBATHUMYTHCS IIOPIYHO. SIKIO BIACOTKH MAlOTh CILIAYyBaTHUCS
IPOTSTOM POKY, 11e Ma€e OyTH 3a3HAYCHO B KPEAUTHOMY JOTOBOPI.

. Indopmaris po 3ade3neyeHHs. SKII0 ICHYIOTh YTOJU 1OA0 HaJAaHHS
NEBHOTO 3a0€3MeueHHs, BOHU MOBUHHI OyTH BKJIIOUEHI JJO KPEAUTHOT YTO/IH.

. [Tpu3HadeHHs MO3WKU. SIK IPaBHIIO, TPUBATHI TTO3UKU HATAFOTHCS TS
O€3KOIITOBHOTO BUKOPHUCTAHHA. SIKIO € 1HII JOMOBJIEHOCTI, CTOPOHH MOXKYTb
BKJIFOUUTH 1I€ IO KPEAUTHOTO 10TOBOPY.

. PozipBanns kpenuty. CTOpOHM JOTOBOpPY TOBHMHHI 3a37aJIeTib
YTOYHHUTH, YA MOXJIUBE JOCTPOKOBE MOTAIICHHS KPEIUTY Ta K AISTH B TAKOMY

BHUIIAIKY.
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. [Ipoctpouenns mnatexxy. llopsmok naif y pasi NpoCTPOUYCHHS
IUIaTeXiB 400 HECBOEYACHOTO IJIATEXKY € BAXKIMBOIO YaCTUHOIO KPEIUTHOI YTOJIH.
B imeani JOKyMEHT MICTUTh Yrogay Hpo Te, KOJU OOpPKHUK BBaKaTHUMEThCS
IPOCTPOUYCHUM Ta SIKUi Oyze po3Mip BIICOTKIB 3a MPOCTpoUYeHHS [58].

Takox iCHye TEepMIH «CIMEMHHH KpEeauT», IO CTOCYETHCS JBOX PI3ZHHUX
BUJIIB KpenuTyBaHHsA. CiMeilHI MO3UKM — 1€ NpPUBATHI MO3UKH, 110 HAIAIOThCS
BCcepeauHi ciM'i Ta acTo 0e3B11cOTKOBO. OMH pOAMY BUCTYIIA€ B POJII KPEIUTOPA,
a 1HmM — no3uyanbHuka. Hampukian, 06aTbKd MOXYTh JaTH CBOIM JITSIM
NpUBATHY MO3MKYy, a00 0aldyci Ta Jigycl MOXYTh AAaTH IO3MKY CBOIM OHYKaM.
CiMmeiHuil KpenuT — 1€ Crnocid HalaTh MBUAKY (PIHAHCOBY MIATPUMKY pOaMYaM i
BiH JIOCUTh IIUPOKO BUKOPUCTOBY€ebca y HimeuunHi [77].

3 1HIIOro OOKY, TEPMIH «CIMEHHUN KPEIUT» TAKOXK CTOCYETHCS MO3UKH, SKY
OaHKM crheIiagbHO HaJaloTh (MOJOAMM) CiM’SM 13 CepeaHIM pIBHEM JIOXOAY —
nepeBaxHo sl (piHAHCYBaHHS OyJiBHMUIITBA a00 KyMIiBJIl JKUTHA. AJie TaKOX
MO>KJINBO BUKOPUCTOBYBATH MOro AJis ()IHAHCYBAaHHS I1HIIMX MPOEKTIB, TAKUX SIK
KYIIBIIE aBTOMOO1IISL.

SIk TpaBWIIO, CTOPOHW Y3TOKYIOTh JaTy TIOTAllleHHS KPEAuTy B
KPEIUTHOMY JOTOBOpi. Y MHMX BHUMAJKaxX MPUIUHEHHS HE € HeoOXimHMM. SIKIo
BIJIMOBITHOT JaTW HeMae, MOTPIOHO po3ipBaTh KpeauTHuid JoroBip. CTpok
NOMNEPEKEHHSI CTAaHOBUTh TPU MicsAll. SIKIIO MO3WYaJIbHUK HE BHUKOHYE abo
MOPYIIY€e CBOi JOTOBIPHI 3000B'SI3aHHS, KPEAUTOP MOXKE JOCTPOKOBO PO3IpBaTH
no3uky. KpeauTop Takok Mae TMpaBo po3ipBaTH JIOTOBIp, SKIIO € PHU3HUK
HEBUKOHAHHS 3000B'A3aHb WIOAO TMOBEPHEHHSA MO3WKH. Lle Tpamiserbes, sKIIO
¢dbiHaHCOBUI CTaH TMMO3WYAJbHUKA 3HAYHO TMOTIPIIYEThCS ab0 HamaHa 3acTaBa
BTpayva€e BapTICTb.

[{omo pi3HUI MK TO3UKOIO Ta KPEAUTOM, TO SK MPABHUIIO, OOUIBA TEPMIHH
BUKOPUCTOBYIOThCA SIK CHUHOHIMHU. [lns QiHaHncyBaHHS 3 OLIBII  TpUBAIUM
TEPMIHOM YaCTIllIEé BUKOPUCTOBYETHCA TEPMIH «IO3UKA», TOM1 SIK «KPEAUT» YacTO
CTOCYETBCSI KOPOTKOCTPOKOBOTO 3000B'si3aHHA. 3rigHO 3 [[UBUIBHEM KOAEKCOM

HimeyunHun, TepMiH «KpeauT» € 3araibHUM TepMiHOM. «llo3ukay» € migBuUIOM
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KpeIuTy 1 3a3BHYail CTOCYETHCS BHIIOTO 3000B’SI3aHHS 3 JOBIIMM TEPMIHOM,
TaKoTo SIK Oy/IiBeJIbHA MMo3uKa [73].

JloTroBip MO3UKH € HE3aKOHHUM, SIKIIIO BiH HE BIAMOBIa€ HOpMaM cTaTTi 138
[MuBinpHOrOo KOAekcy Himeuumnu. Lli mpaBoBI HOpPMH TOKJIMKaHI 3armoOirTu
BUKOPHUCTAHHIO OJIHIET 31 cTOpiH. Hampukian, TOroBopu MO3UKH € HEIIWCHUMH,
SKIII0 MOKHA JIOBECTH TaKi OOCTaBUHHU:

. Kpenutop xopuctyeThcs (DiHAHCOBUMH TPYIHOIIAMH TO3UYATBHHKA,
00 oTpUMaTH MpUOYTOK BiJl KOHTPAKTy. Po3Mip BUHAropoiu He € OOIPyHTOBAHO
MPONOPLINHUM HaJlaHii Mociy31 (CyMi KPEIUTy).

. banky notpibeH Ipyruii No3uYabHUK, TOMY JIOTOBIp MIJMUCY€E YJI€H
ciM'l, IKUi HEe Mae rpoIieil. SKIo Mo)KHa JOBECTH, IO IIeH WIeH ciM'i He Mae Hi
aKTHUBIB, HI JOXOMIB 1 MIAMUCAB YTOJy BUKIIOUYHO 3 EMOIIMHUX MPUYUH, KPEAUTHA
yroja Moxke OyTH amopalibHOw. lle TpammseTscs, koiu Mae micie (iHaHCOBa
HaJMipHa 3a00prOBaHICTh: JIFOAWMHA HABITh HE MOXKE CIUIATUTH BIJACOTKH dYepe3

HU3BKUI a00 BIACYTHIN JOXI/I.

. BincytHss abo HemoBHa iHGoOpMallisi MPO CKacyBaHHS Ta MPaBOBY
1H(opMalliio.

. [Taxpaiicbki HaMipH.

. [To3uuanbHUK HE OYB YIOBHOBXCHHM YKIIaJIaTH IOPUIUYHY YTOy Ha

MOMEHT YKJIaJICHHS JOTOBOPY (HAMPUKIIad, SIKIIO BIH HETIOBHOJIITHIN )

Y  HimeyunHi KpeOUTHUN  JIOTOBIp  PETYJIIOETHCS  TMOJOKEHHSIMH
3000B's13aJILHOTO TTpaBa, BUKJIAJEHUMH B CTaTTAX 488 Ta HacTtynmHux L{uBiabHOTO
kosiekcy Himeuumnu. Ockinbku 3000B'sI3yBaJIbHE MPABO 3arajoM HaJa€e CTOPOHAM
cB00OY 10rOBOPY, TYT 3aKpIIUICHI JHIIE MiHIMaJIbH1 MpaBoBi BUMOru [73].

Kpim TOro, 3acTocOoBYIOThCS pI3HI CHEIliaibHI 3aKOHU Ta HOPMATHBHI aKTH,
taki sk [locTanoBa mpo 3a3HadeHHs IiH a00 MOJIOkKEHHSI 3aKOHY MPO OOPOTHOY 3
BiIMUBaHHSM Tporieil. KpenutHi ycTaHOBU PETYJSIPHO BKJIFOYAIOTh CBOT 3arajibHi
MOJIOKEHHSI T YMOBH JI0 KPEIUTHUX JOTOBOPIB, SIKI MICTSTh 3arajibHi MOJIOXKEHHS
1, OCKUIBKM BOHU BKJIIOUCHI JO KPEAWTHHUX JIOTOBOPIB, OLIbINE HE MOTPEOYIOTH

okpemoi 3rajgku tam [201].
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OxpiMm 3000B'sI3aHHA  KpeAWTOpa MO0 BHIUIATA Ta 3000B'sI3aHHSA
NO3WYaJbHUKA 11010 MMOBEPHEHHS KOIITIB SIK OCHOBHUX 3000B's3aHb, KPEIUTHUIA
JIOTOBIP MICTUTh BEJIHMKY KIJIBKICTh 1HIIUX JOTOBIPHMX KOMIIOHEHTIB, Yroj Ta
pO3'sICHeHb, $Ki, SIK TPaBUJIO, TOBMHHI OYyTH BHKOHaHI ab0 IOTpUMaHi
no3uyanbHUKOM. KpeauTHi yMOBH BKIIIOYAIOTh, 30KpEMa, BUJ KPEAUTY, SIKUAN
BHU3HAYa€ HOro JOCTYMHICTh, METY Ta crnoci0 moramieHHs. BaxnuBumu Bugamu
KpEAUTYBaHHS €  KpeIuTd 3a TOTOYHMMH  paxyHKamu, oBepapadr,
CEPEIHbOCTPOKOBI Ta JOBTOCTPOKOBI KPEAUTH (CIIOXKKBYI, I1HBECTHUIIIHHI a0o
(1HaHCYBaHHSI HEPYXOMOCTI1) a00 MPUUHATTS NOPYUMTEIIB / rapaHTii (TaK 3BaHUMN
rapanTiiauil kpeaut). Cyma MO3MKH YITKO BKAa3ye€TbCS PAa3oM 13 BAIIOTOIO Ta
YTBOPIOE JIOTOBIPHO YITKO BU3HAYEHY BEPXHIO MEXKY MO3UKU (KPEIUTHY JIHIIO).
TakoX MOKJIMBI KPEJIUTU B IHO3EMHII BaJIIOTI.

[IpotieHTHI cTaBKM Ta OaHKIBCHKI KOMICii, TOHECEH] y 3B'A3KY 3 HaJlaHHAM
KpPEANTY, 3a3HAYAIOTHCS Pa30M 13 TEPMIHOM iX IMOTallleHHS Ta CIOCOOOM OIUIATH.
JInst cOKMBYMX KpEeAMTIB ycCi (pakTopu, MO0 BH3HAYAIOTh IIHY, NMOBHHHI OyTH
BKJIFOUEHI JIO «ITO0YaTKOBOT €()eKTUBHOI PIYHOT MPOIEHTHOI CTABKI.

bankaM He 03BOJIIETHCA CTATYBAaTH KOMICIIO 3a OOpOOKYy KpeauTiB. Y
tpaBHi 2015 poxy denepanbHuil cyq y pilleHHI MOAO0 KOMICiii 3a 0OpoOKy
KPEJUTIB MOCTAHOBUB , 110 «IIOMEPEIHBO CPOPMYIIHOBAHI MTOJIOKEHHS MPO KOMICii
3a 00pOOKY B KPEAUTHUX JOTOBOpaxX MK KPEAUTHOIO YCTAHOBOIO Ta CIIOKHBA4YEeM
€ HeniicHumu». HeoOrpyHroBaHi kowmicii 3a 00poOKy, IO CTATYIOTHCA
KPEAUTHUMH YCTaHOBAMH 32 IO3MKH, MOXYTh OYTH TOBEPHYTI PETPOAKTHBHO
NPOTATOM JECATU POKIB, MPUUOMY TEPMIH IO30BHOI JABHOCTI 3ajieKUTh BIJ
0013HaHOCTI Ta mounHaeThes 3 31 rpyaus 2011 poky [61].

TepmiH mo3uku abo MPOCTO TEPMIH — L€ MEepioJl Yacy MK BUHUKHEHHSIM
Oopry 3a MO3WKOI0 Ta WOro morameHHsM. KpenuTu HamaroThcs Ha OOMEXEHUI
TEpMiH, SK II€¢ TPUUHIATO B OaHKax, MNPUYOMY TEPMIH Ma€ BIJMOBIIATH
MOKJIMBOCTSIM TO3WYaJIbHUKA II0AO0 TMOrameHHs Oopry Ta Horo JiKBIAHOCTI.
[Tnatexi, 1m0 BIAPI3HAIOTHCS MIXK PO3CTPOUYKOIO Ta aHYITETOM, BU3HAYAIOTHCS iX

CyMOIO, TEpMIHOM ToramieHHs Ta Qopmor omnatu. Ilicna 3akiHUYeHHS
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Y3rOJDKEHOTO TEpPMiHY TMO3WKH, MO3WKA, Pa3oM 3 yCiMa IHIIUMHU JTOJATKOBUMU
MOCIyraMu, MiAJSArae MOTalleHHIO 0e3 HEeOOXIAHOCTI CHeliabHOTO 3amHuTy Bif
KpeauTopa.

Skimo y3romkeHo 3a0e3nedeHHs] KPEAUTy, KPEAUTHUIN JTOTOBIP MICTHTh TaK
3BaHy Yroiy Ipo 3a0e3leueHHs /AeKjapallilo mpo MeTy 3a0e3ledeHHs, B sAKIN
NO3WYaANIbHUK/TapaHT 3000B'SI3y€TbCsl HAAATH IEBHE 3a0€3MEUYEeHHS KpeAauTy, a
KpenuTop Oepe Ha ceOe 3000B's13aHHS TTOBEPHYTH 3a0€3MEUCHHS, SKIINO MPUYNHA
I 3a0e3nedeHHss Ounblne He icHye. DakTHyHe HaAaHHSA O€3MeKd 3a3BHUYai
3MIHCHIOETHCS OKPEMUMH JTOTOBOpPaMH. TakWM YWHOM, TIPABOBOIO IIJCTABOIO JIJIS
HaJaHHS 3a0€3NeUYeHHS € HE KPEIUTHUN OTOBIp, a JOroBIp 3a0e3nedeHHs. Xoya
KpeauTHa yrojia Oyna (pakTUYHOIO MiJICTaBOIO JUIsl HaJlaHHA 3a0€3MEeUeHHs], BOHA
HE CTBOpIOBaja 3000B's13aHHA 010 HAJAHHS KOHKPETHOTO 3a0€3MEeYEHHS.

3rigno 3 posauiom 18 3akony HiMewuwHM mpo OaHKIBCHKY ISIBHICTD,
KPEJUTHI yCTAaHOBU 3000B'si3aHI IIOPIYHO PO3KPUBATH (PIHAHCOBUM CTaH CBOIX
NO3WYANbHUKIB  (OI[IHKA KPEIUTOCHPOMOXXHOCTI). BoOHM mepenarwoTh 110
iH(dopmarliito oprany OaHKIBCBKOTO HArysny. BUHSATKH poOONSITHCS JUIIE IS
MO3UK, 110 HE MEepeBUILYIOTh 3aranbHuil JiMiT y 750 000 eBpo, Ta sl MEBHOTO
¢dinancyBaHHs HepyxoMocTi [137].

[To3nuansHUK 3000B'SI3aHUI HAJATH TapaHTii, CIPSAMOBAaHI HAa 30€peKEHHS
MOYAaTKOBOI OCHOBH HA MOMEHT CXBAJICHHS KPEIUTY, HaBITh MPOTITOM TEPMiHY
oro mii. IcHyroTh rapaHTii, SKi TO3WYAJIBHUK TOBUHEH BUKOHATH [0
BUIUIATH/HAJAHHS TO3WUKH, Ta Tl, SIKMX BIH MOBUHEH JIOTPUMYBATHUCS TOCTIMHO
MPOTATOM TEpMiHY il To3ukH. OTHUM 3 KITFOYOBHUX ITYHKTIB IIUX YTOJI € ITYHKT PO
3HaYHE TOTIpIICHHS (IHAHCOBOTO CTAaHOBHINA, (AaKTH SKOTO 30UTBIIYIOTh
KPEIUTHUN PU3UK KPEIUTHUX YCTAHOB MPOTATOM TEPMIiHY il KPEAUTY Ta, OTXKE,
MIPU3BOJIATE 10 BUHUKHEHHS JIOJATKOBUX IIpaB Ha 3a0e3leueHHs a00 po3ipBaHHS
noroBopy. llelt myHKT 3a3BUYail HE 3raJye€ThCs OKPEMO B KPEOUTHINA yroii, a €
pe3yibTaTOM BKJIFOUEHHS 3araJiIbHUX YMOB, SIKI MICTSITh 3arajbHI MOJOXEHHS, 110
HE MOTPeOYIOTh MOBTOPEHHS B KPEAUTHIN yroai uepe3 ix BkimoueHHs. Jlyig Toro,

o0 y MaitOyTHLOMY, HAIPUKJIAJl, Y KOHTEKCTI KPEIUTHOI TOPTiBjIi, MOXHa OyIJ0



156

nepesaBaTd MO3MKU I1HIIMM KPEAUTOpaM, KPEAWTHI Yroad MICTATh TaK 3BaHI
MYHKTH 11po 1ecito [125].

KpenutHa yrona noknagae Ha OaHK-KpeIUTOpa BTOPUHHE 3000B'SI3aHHS HE
CTaBUTH TiJ 3arpo3y KPEAUTOCIPOMOXKHICTh TO3WYAIbHUKA Hi IUIIXOM
(dbakTUYHUX 3a8B, HABITH SKIIO BOHM € MPaBIUBUMHM, HI LUISXOM OI[IHOYHUX
CYJIKE€Hb YW BUCJIOBIIIOBAHHS JYMOK.

IcHye abo 3aKOHOMABUO BCTAHOBJEHA MUChMOBa (opma, SK y BHUIAIKY
JIOTOBOPIB CIIOKUBYOTO KpenuTy, abo J00poBiIbHA MHChbMOBA (opma, SIKIIO
OoOUJIBI CTOPOHM JIOMOBIISIOTHCS MIPO MUCHMOBY (DOPMY 3a BiJICYTHOCTI CBOOOIHU
dbopmu (crarts 127 [usinbHOro KoOAekcy Himeuunnu). OCKUIBKHM KpEeAUTHI
JIOTOBOPHU, 3a BUHATKOM JIOTOBOPIB CIIOKHBYOTO KpPEIUTy, HE BHUMAararoThb
odiuiitHoro ¢popmaty, NMCbMOBa (popMa y3roJKyeThCsl Ha MiacTaBl gorosopy. Lle
TaKOX CTOCYETHCS BCIX HACTYMHUX 3MiH [73].

VY meBHHMX BHMAAKaxX KPEAUTHI JIOTOBOPHU MOXYTh OyTH HENIMCHUMH 3
caMoro noyaTky abo cTaTu HEIIMCHUMH 3TOJOM, HaBITh AKIIO CyMa KPEIUTY BKe
Oyna BurutaueHa. lle o3Hauae, 110 BOHU TOJII HE MAIOTh YKOJHOI FOPUIAYHOT CUJITH.
Opnak, SIKIO KPeAUTHUN JOTOBIp € HEAINCHUM, 1€ HE O3HAYae€, 110 MO3UYaIbHUK
3BUIBHSETHCS Bil 3000B's3aHHs #oro moBepHyTH. OmHAK, 3 HOPUIAUYHOT TOUKH
30py, MO3UYATBHUK O1JIbIlIe HE 3000B'A3aHUN MTOBEPTATH MO3UKY 3a JOTOBOPOM, a
3000B's13aHUI MMOBEPHYTU TMO3MKY Ha MiACTaBl MOJOXKEHb 3aKOHY MPO HE3aKOHHE
30arauenns (§ 812 HusinpHoro konexkcy Himeuuunu), To0TO B cuity 3akony [73].

et mpunnun adbcTpakxiiii, mepeadaueHuit 3aKOHOM, TaKOX 3aCTOCOBYETHCS
710 B3a€MO3B'AI3KYy MK KPEIUTHUM JOTOBOPOM Ta JIOTOBOPOM MpO 3abe3meueHHs,
0 MICTUTBCS B HHOMY. AMOpPAJBHICTH MO3WKKM HE aBTOMATHYHO BIUIMBAE Ha
HaJlaHy 3acTaBy. 3a3BMYail BOHM 3QJMINAIOTHECS UYWHHUMH Ta CIY)XaTb IS
3a0e3MeYeHHs] MO30BY MPO IMOBEPHEHHSA IO3MKM BIAMNOBITHO A0 3aKOHY IIPO
He3aKOHHEe 30araueHHsa. HenmiliCHICTh KpPEeIUTHOTO JOTOBOPY TaKOX MOXKe OyTH
NOB'A3aHa 3 BIJICYTHICTIO OBHOB&)XEHb TPETHOI OCOOU MPEACTABISATH KPEAUTOPA.
Toni mist JOTOBOPY MPU3YNUHSAETHCS JOTH, JOKH MO3MYATBLHUK HE 3asSBUTH TPO

CBOIO 3T'0]1y, SIKIIIO MTO3UYAJIbHUK BIAMOBJIISIETHCS B1J] CXBajieHH [242].



157

3 OpUIAUYHOT TOYKH 30pYy, PO3PI3HAIOTH 3aKOHOJaBYl (200 3BW4YAMHI) Ta
JIOTOBIpHI (HaJ3BUYaiiHl) BapiaHTH pO3ipBaHHSA KpeAuTHOI yroau. OIHaK 3aKOH
TaKOX nependavae Haa3BUYalHI BapiaHTH 3BIJILHCHHS.

3rigno 3 § 488 IluBinmpHOrO KOmekcy HimeduwHu, KpeauTop Mae MpaBo
pO3ipBaTH MO3UKY 3 TPUMICSYHUM TEPMIHOM MOMNEPE/KEHHS JIMIIE Yy BHUIAIKY
MO3WK, HaJlaHWX Ha HEBU3HAueHUU TepMmiH. [lo3uMkuM 3a3BuUYail HamalOThCS Ha
OOMEXKEeHHMI TepMiH, TOOTO 3 «KOHKPETHHM TEpPMIHOM». Y IbOMY BHUIAAKY
KpEJUTOp HE Ma€ 3BUYAHOIO IIpaBa Ha po3ipBaHHs JAoroBopy [73].

VY Bunaaxky nmo3uk 3 ()IKCOBAaHUM TEPMIHOM KPEIHUTHI BITHOCHMHU 3a3BHYaid
IPUIUHSIOTHCS MICIA 3aKIHYEHHS TepMiHYy ab0 OcTaTo4yHOro moramieHHs. OnHak
MOJKE€ CTAaTUCSA TaK, 10 OJHA 31 CTOPIH JOTOBOPY Ma€ MiJCTaBH Ui JOCTPOKOBOIO
pO3IpBaHHsI KPEAUTHOro AO0roBopy. Lls moxiss Mae OyTH BaXKJIMBOIO MPHUYHUHOIO.
3riiHo 3 opuauyHUM Bu3HaueHHsIM § 314 IlusimpHoro konekcy Himeuuwnw,
NOBa)KHA MPUYMHA ICHYE, SKIIO, BPaXOBYIOUYM BCl OOCTaBUHU OKPEMOI CIIpaBU Ta
3BaXXYIOUU 1HTEpPECH 000X CTOpiH, BIJl CTOPOHH, KA PO3PUBAE YTOJYy, HE MOXHA
OOTPYHTOBAaHO OYIKYBAaTH MPOJOBXKEHHs i1 il 10 Yy3TOJKEHOTO PpO3ipBaHHS. Y
OUIBIIOCT] BMIAJKIB JOBIPYl BIJHOCHHH. IO OCOOJMBO BAXKJIWBO y BUIAJKY
KPEIUTHOI Yyro/ii, MK OaHKOM Ta MO3UYaIbHUKOM, KMOBIPHO, OYyAyTh 3pyHHOBaHI.
Hanzuyaiina npuymHa 3BUIBHEHHS Ma€ OyTH OOIpYHTOBaHA.

Crarta 490 (1) LusinbHOro konaekcy HimewunHu Ttakoxx mnependadae
MOKJIMBICTh T03a4€pProBOTO PO3IPBAHHA KPEIUTHUX JIOTOBOPIB y BHUMAJKaX
3HAYHOT'O MOTIPIIeHHS ()IHAHCOBOIO CTAaHOBHIA a00 4Yepe3 3HMXKEHHSI BapTOCTI
HaJaHoro 3a0e3nedyeHHs KpeauTy. Lle mpaBo Ha po3ipBaHHS JOTOBOPY BBAKAETHCA
«lex specialis» mopiBHsiHO 3 cTtarTeto 314 [{uBinmpHOTO KOMeKCY HiMeuunnu, Tomy
B IMX BUnajkax npioputeT Mae ctarts 490 (1) [{usinsHOTO KOAekcy HiMmeuunHu.

[Ilono mOroBopiB CHOXHUBUOTO Kpenuty, crtartsd 498 LuBiibHOTO KOIEKCY
HiMe4yurHu BCTaHOBIIOE Ha/JA3BUYAlHE MPABO HA PO3IpBaHHS JOrOBOPY 3a YMOBH,
10 KPEAUT Ma€e OyTH MOralieHui moHaiMeHIIe 1BoMa yacTuHaMu [73].

BaxnnBoo mpUYMHOI0 € MOpYLIeHHsS AO0roBipHOro 3000B's3anHs (§ 314

[uBineHOTO KOMekcy Himeuunnwm). Lle BKIItO4ae BiIMOBY NO3UYabHUKA HaJaTH
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a00 301IbINTH 3a0€3MeYeHHs KPEIUTY, MOCTIHEe MEePeBUILECHHS KPEIUTHUX JIHIH
y BEINUKHX MacmrTabax a00 HEMOJaHHsS KPEOUTHUX JOKYMEHTIB SK YacCTHHU
pO3KpUTTS (PiHAHCOBUX OOCTAaBMH 4YM 1HIIMX JOKYMEHTIB, IO CTOCYIOThCS
JOTOBOPY. Y IWMX BHUMAJAKAX IMO3WYaJIbHUKAM HATAETHCS PO3YMHUU TEPMIH IS
BUIIPABJICHHS CUTYallli, 100 YHUKHYTH PO31PBAHHS KPEIIUTY.

[amumu o6ctaBuHamu (§ 314 (1) HusiasHOro KOomekcy HiMeuunnn) e, nepii
3a BCEe, HABMHCHO HEMpaBAMBI 3asBH MO3MYaJbHUKA MO0 HOro (iHAHCOBOTO
CTAHOBHUINA a00 TOCTIMHI 00pa3auBl 3asBU MO3WYaJIbHUKA I0JI0 OaHKY YH HOTO
CHiBpOOITHUKIB [73].

[Ile omuH 31 crocoOiB BIXKHBaHHS OaHKIB — 1€ HAJAHHS KamiTaly
HIIPUEMCTBAMU Ta MPUBATHUMU CIHOXKHUBadyaMmH. [[1s1 MOCATHEHHS I1l€i METH Ha
JIOBIOCTPOKOBIN OCHOBI OAHKM OTPUMYIOThH KaIiTall Bl CBOiX KJIIEHTIB a00 1HIIMX
OankiB. TakuM 4YMHOM, OAHKH MPUHAMAIOTh KOIITH Bl CBOiX KJIIEHTIB Ta OOIISIOTH
BUILIATUTH KIIIEHTY BIJICOTKU 32 HAJAHUM KamiTall 1 TOBEPHYTH KIIIEHTY «IIO3UYEHI
rpolIi» y pa3l HaCTaHHS TEPMiHY iX norameHHs [167].

Taka nermo3uTHa omepariiss MOXKe 31HCHIOBATHCS y (opMi Tak 3BaHOTO
JICTIO3UTY 10 BUMOTH, SIKUW KJII€EHT OaHKY MOKE BIIKJIMKATH Y OYyIb-SIKUM Yac, y
dbopMi CTPOKOBOIO JEMO3UTYy ab0 JEMO3UTy Ha IEeBHUH TepMiH, ad0 HaBiTh Yy
dbopmi OIaTHUX BKJIATIB.

3rigno 3 crarrero 488 LuBinbHOro koaexcy Himeuunmnu, npuHaiimMHI
CTPOKOB1 Ta OIaJHI BKJIAaaud B OaHKy TMOBHUHHI KBali(iKyBaTHCsS SK KpPEIUTHI
noroBopu. KileHT Hamae OaHKy MO3MKY, Ky OaHK 3000B's3aHMIl MOBEPHYTH Yy
BCTaHOBJICHUM TepMiH [73].

Haiinonynsapuimor ¢opmoro iHBecTyBaHHS B HimeyunmHi 3aiuImaeTbes
TpaauIIMHUN omaaHui paxyHoK. OIlmamHuii J1emno3uT y OaHKy, MO CYTI,
CTBOPIOETHCS IIUISIXOM BHECEHHSI TIEBHOI CyMU TPOIIIEH Ta y3TOKEHHS MOJATBIITNX
JIOTOBIPHUX YMOB, TaKuUX SK TMPOIIEHTHA CTaBKa ab0 TEpMIH MOMEPEKCHHS Ta
croci®0 morameHHs. baHKU peryiasipHO Y3roJKyHOTh «YyMOBU Jis OILIAJHUX

oreparliii» sk 3arajbHi MOJ0XKEHHS Ta YMOBHU.
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3rigHo 3 nmyHkTtoMm 4 ctarti 21 TlomoxkenHs mpo OyXraaTepchbKuil 00K
KPEAUTHUX YyCTaHOB Ta YCTaHOB (DIHAHCOBHX TIOCIYT, OLIQJHUNA BKJIa]
XapaKTepU3y€eThbCs TUM, 110 OAHK BHUAA€ cepTU(dIKAT Ha OMAAHUI BKIa («OIlaaHa
KHIDKKAY ), 1HBECTOBaHI KOIITH HE MPU3HAYEH] JJI TJIATHKHUX OTepalliid, BOHU HE
Oyau  1HBECTOBaHI  KOpIOpallisiMH,  KOOIepaTHUBaMH,  TIOCHOJAPChKUMH
00’€IHAHHAMU 4YM TMAPTHEPCTBAMU Ta MAIOTh CTPOK IMOMEPEHKEHHS HE MEHIIEe
TPHOX MicAIiB [66].

OCKUIbKM Yy BUNIAJKY 3 OIIAQJHUM PaxXyHKOM, Ha BIIMIHY, HalpUKIad, BiJ
MOTOYHOIO PAXyHKYy, OaHK pEryjsipHO He 1H(POPMYy€ KII€HTAa MPO 3AJIUIIOK Ha
MOTOYHOMY PaxXyHKY BHIHCKOIO 3 PaXyHKY, Ol HA KHIKKA Ta OYIb-IKUH 1HIITAN
OLIAJHUM cepTUPIKAT MAIOTh OCOOJIUBY JJOKA30BY I[IHHICTb.

OmagHa KHMKKA TakKoX BHKOHYE BaXKIMBY (YHKIIIO Yy 3B'A3Ky 3 ii
JETITUMI3YIOUYUM €PEeKTOM. 3 IOPUIUYHOI TOUKH 30Dy, OIIajJHA KHI)KKA MMOBHUHHA
KBaM(iKyBaTUCS SK IMEHHMM JOKYMEHT 3 MpPaBOM Ha MpeJ'sSiBHUKA y 3HA4YCHHI
§ 808 IluBinbHOrO KOAekcy HiMmeuunnu. OHUM 13 HACHIAKIB I[LOTO € T€, 1110 OaHK,
K TIPaBWJIO, YMOBHOBWKEHWM BUIUIATUTH KPEIWTHUN 3aJIMIIOK 0co01, sKa
npea'ssBUTh HOMY OIIA/IHY KHUXKKY, 3 epexTom crmcanHs oopry [73].

Tomy 3arasibHi yMOBHM OaHKIB PETYJISIPHO BKIFOUAIOTh HACTYITHE MOJIOKEHH S
JI0 YMOB MO0 ONIaJHUX paxyHKiB: «baHk Mae mpaBo 3miiicHIOBaTH Oynb-sIKi
BUIUIATH, 110 HaJekKaTh 0COO1, KA MpeA'sBIsi€ OmaaHui cepTUudikaTt, Ta BBaXXaTH
il ocoboto, sika Mae MPaBO MPUIMHUTH JII0 OMIAJHOTO BKJIaay, KO baHKy He
BIJIOMO TIPO BIJICYTHICTb y OCOOH, SIKa Mpe'sBIIsi€ OUIaAHUI cepTUdikar, mpaBa Ha
BUILTIATH 200 BiH HE 3HAB MO 1€ Uepe3 rpyoy He0aiCThy.

3 ornsgy Ha MOXIIMBE HEMPABOMIPHE BUKOPHCTAHHS OIMAJHOI KHUXKKH,
YIOBHOBA)XEHUI BIIACHUK paxyHKY 3000B'si3aHUIl HEraHO MOBIAOMUTU TIPO
BTpaTy a00 KPaJiKKy OIIaJHOI KHIKKH J0 BIJIMOBITHOTO OAHKY.

Bunanku, xonu 6aHK HE 3HAB MPO BIJCYTHICTh TTOBHOBAXEHH Y JIOMOBITa4Ya
yepe3 rpyOy HenOamicTh, 3a3BUYail PO3IIIANAIOTHCS B KOXHOMY OKPEMOMY
Bunaaky. Cynu MiaTBEpIXKYyIOTh HasBHICTh IpyOoi Hemdamocti 3 OOKy OaHKY,

cepell 1HIIOro, SIKIIO OaHKIBCHKUH MpalliBHUK y KOHKPETHOMY BHUIMAJKYy «HEXTYE
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TUM, 10 Majo 0 OyTH OYEBUIHUM HJiA Oylb-IKOTO0 OaHKIBCHKOTO IpPalliBHUKA
[201].

Hactynaum Bugom OGaHKIBCHKOTO JoroBopy y HiMeuuwHi € moromip mpo
IUTATDXKHI TOCITyTy. JIoroBip Mpo MiIaTiXHI HOCIYTH — 1€ IOPUANYHUN JOTOBIp MIXK
MOCTAaYaJIbHUKOM TUIATDKHUX TOCIYT Ta MOTo KIIIEHTOM, SIKHUH PETYIIOE€ MPaBOBY
0a3y Ui HaJaHHS IUIATDKHUX TOCHYT. SIK OoJHa 3 OCHOBHMX yroja y cdepi
IUTATDKHUX OTepallii, e JOroBip rapaHTye, IO BCI 3aly4yeHl CTOPOHU 3HAIOTh
CBOI ITpaBa Ta 00OB'SA3KH, 1 1110 BOHU YITKO BU3Ha4eHi [58].

Ileit moroBip BU3HA4Ya€ YMOBHU Ta IMOJIOKEHHS II0JI0 31MCHEHHS TJIATIXXHUX
omnepariii. Jlo HHUX HajexaTb, CEpel]l 1HIIOTO, TUI MPOMOHOBAHUX IUIATIKHUX
MOCJIYT, CITIOCOOM AOCTYITY, ITOJIOKEHHS IIPO BIAMOBIIAIBHICTE Ta OS3MEKY, a TAKOK
MPOIIECH BUPIICHHS criopiB. KpiM TOTO, TOTOBIp TaKOX PETryJIIO€ 3aXUCT JaHUX Ta
BUKOPHUCTAHHS MMEPCOHAIIBHUX JAaHUX Y 3B'SI3KY 3 IJIATIKHUMU OTIePallisiMHU.

OcobmuBo B enoxy ImdpoBizaiii Ta MOOUIBHUX IUIATEXKIB yrojaa IMpo
MJIATIXKHI MTOCTYTU CTa€ AeAai BaXJIUBIIIOW, OCKUIBKA BOHA (DOPMYyE OCHOBY ISt
BUKOPUCTAHHSA CY4YaCHHUX METOJIB OIUIAaTH, TaKUX SK OHJIAaWH-TIEpeKa3u, MpsMi
ne0eToBl oreparli, IIaTexi 3a JTONOMOTOK KPEAUTHUX KapTOK Ta €JIEKTPOHHHX
ramaHIliB. JloroBip rapantye Kii€HTam, MO0 iXHI TpaH3akiii OyayTb oOpoOieHi
Oe3IeyHo, HaalHO Ta BIAMOBIIHO O YMHHOT'O 3aKOHOJABCTBA.

JloroBip mpo MJIATIXKHI TOCIYTH Ma€e OCOOJIMBE 3HAYEHHS ISl KOMIIaHIM, sK1
IPOMOHYIOTH IJIATKHI MOCIYTH. BiH ciayrye 1HCTpyMEHTOM MiHiMi3allii pU3HUKIB,
OCKUJIbKH YITKO BH3HAya€ MPaBOBI BUMOTH, HANPUKIIA/, 010 BUMOT J0 KaIliTaly
Ta 3ax0/1B Oe3rneku. Kpim Toro, 10oroBip Takox 3a0e3neuye 3aXUCT BiJ MOKIUBUX
MPETeH31H 010 BIAMOBIAAIBHOCTI, SIKI MOXXYTh BUHUKHYTH BHACIIJOK HaJTaHHS
MIATHKHUX MTOCITYT.

[IpaBoBOIO OCHOBOIO jgoroBopy € §§675 - 676 LlUBUIBHOTO KOACKCY
Himeuunnu. Po3pi3HA€TbCs TOTOBIp PO OAHOPA30BUM IJIATIK Ta PAMKOBY YTOJY.

Cratts 675 LluBuibHOTO KOoJiekcy HiMeuunHM perystoe OCHOBHUI 00OB'SI30K
NoCTayaJIbHUKA TUIATIKHUX MOCIYT Y JOTOBOPI PO HAJAHHS IJIATIKHUX MOCTYT, a

caMe BUKOHAHHS IIATKHOT TpaHSaKHii, HC3aJICKHO Bi,Z[ TOr'o, Y1 BOHA yKJaJCHA Yy
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dbopMi 1IHAUBIAYaTBHOTO MJIATI)KHOTO AOTOBOPY (MYHKT 1) UM paMKOBOIO JOTOBOPY
(myskr 2) [73].

3rilHO 3 IIUM JOTOBOPOM, MOCTAYAJIbHUK IJIATLKHUX MOCTYT 3000B'sS3aHUMN
BUKOHYBAaTH OKpeMi IUIaTDXHI omepallii Ta BECTH paXxyHOK Ha IM'sl KOpUCTyBaua
MIATHKHUX MTOCITYT.

Jlo MIaTDKHMX pPaxXyHKIB TaKoXK HajeXaTh IOTOYHI paxyHKU. ICHyrodi
JIOTOBOPH TPO TOTOYHHMN paxyHOK a0 aHaJoriyHi pPaMKOBI Yroju, IO
nependayaroTh BUKOHAHHS TUIATIKHUX OMeparlii, ciij kiacu(pikyBaTu SIK paMKOBI
YoM NPO IUIATIKHI MTOCTYTH.

[InaTikHE AOpPYYEHHA BHU3HAYAETHCA BIAMOBIAHO 10 § 675n LluBuibHOTrO
kojekcy HimeuunHu 1 HaOyBa€ YHHHOCTI 3 MOMEHTY HOTO OTpUMaHHS
MOCTAaYaJIbHUKOM IJIATDKHUX MociyT. [lnaTikue nopydeHHs Moke OyTH OTpUMaHe
NOCTaYaJIbHUKOM IUIATDKHUX TOCIYT IUIATHHKA O€3MO0CEpPEeHbO IIATHUKOM abo
OIIOCEPEIKOBAHO OTPUMYBAUEM IIJIATEKY.

denepanbHUN CyJl TOCTAHOBUB, 110 OTPUMAHHS TUIATIKHOTO JOPYUYCHHS HE
3aJIeKUTh BIJ TOTO, YU € II€W JeHb poOourMM jJHeM OaHky. [l TuiaTihKHHX
JOpYyY€Hb, AKI MaloTh OyTH BHMKOHAaHI y NEBHY JaTy, BUPIIAJIbHUM € HE iX
(dakTUYHE OTPUMAHHA IOCTaYaIbHUKOM IUIATDKHUX MOCHYr IJIaTHUKA, a JaTa,
3a3Hau€Ha KOPUCTYyBaueM IUIATI)KHUX TOCIYT.

[locTayalbHUK MJATDKHUX TOCIYT MOXE BIIMOBUTH Y BHKOHAHHI
miaThbkaoro gopydeHHs (§ 6750 LluBinmbHOro Komekcy Himewuwnw). Y mpomy
BUTIAAKY BiAMOBIIHUN TOCTA4YadbHUK TUIATIKHHUX IOCTYT TOBHHEH HETaiHO, He
Ni3HINIE HIX y TEpPMiHM, BCTaHOBIEHI Yy po3aull 675s LluBinbHOro Komekcy
HiMeuunHu, MOBIJOMUTH CBOTO KOPUCTyBada IUIATDKHUX MOCTYT. TiJIBKH SIKIIO
CTOPOHHM JOMOBHWJIHMCS TPO 1HIIE, NOCTAYaIbHUKY IUIATI)KHUX MOCIYT MOXe OyTH
JIOCTaTHHO HAJICIATH MOBIAOMIICHHS PO BIAXUIJICHHS, HAIIPUKIIAJ, Ye€pe3 MOLITOBY
CKpUHBKY OHJaH-OaHKiHTY. /[l JoTpuMaHHS TEpMIHY JOCTaTHBO, 100
MOCTaYaJIbHUK IJIATIHKHUX MOCIYT 3pOOUB yCE MOXJIMBE MPOTATOM I[LOTO TEPMIHY
JUIs 3a0e3MeueHHsT SIKOMOora HIBHALIOTO 1H(QOPMYBAaHHS KOPUCTyBaya IJIATINHHUX

nocayr [73].
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S0 icHye paMKoBa yroja MNpo IUIATDKHI TMOCIYTH, TOCTadyajbHHUK
IJIATDKHUX TIOCAYr TUTATHUKA MOXE BIJIMOBUTH y BHKOHAHHI IIIATIHOTO
JOpY4YEHHS BIMOBIIHO 70 § 6750 a63amy 2 [{uBinsHOTO KOJekcy HiMmeuunnu.

[Ticass oTpuMaHHS MJIATIKHOTO JOPYYEHHS MOCTAYaIbHUKOM IIATDKHUX
MOCJIYT TJIATHUKA, BOHO MOXKe OyTH 00poOjeHe BIAMOBIIHO 10 § 675p, ab3amy 1
[{uBinpHOTO KOJIeKcy HiMeuunHu 1 Oiyibllie HE Moke OyTH ckacoBaHO [85].

Poznin 675s, mynkt 1 LuBineHoro kojaexkcy HiMeuunHu Bu3Ha4yae TEpMiH,
MPOTATOM SIKOTO MOCTAYAJIbHUK TUIATDKHUX MOCTYT TUIATHUKA TMTOBUHEH BUKOHATH
MJIATDKHY TPAH3aKI[il0 [0 TMOCTadYaJibHUKA IUIATDKHUX TOCIYT OJiepKyBaya
miatexy. Lle cTocyeThecsl BCIX BUIB MJIATDKHUX ONEpallii, y SKHX cyma IUIaTexKy
MEPECIAETbCI  MDK  MOCTaYalbHUKOM IUIATDKHUX —TOCITYr IJIaTHUKA Ta
MOCTAYaJIbHUKOM TUIATDKHUAX TIOCHYT OTpuMyBada (MOXKIIMBO, TaKOX dYepe3
MOCEPETHUIIbKI YCTAaHOBH), HE3aJEKHO Bl TOTO, YU Ma€ IJIATHUK YU OTPUMYBay
IJIaTeXY TUIATLOKHUM paxyHOK, uu Hi [73].

[Ticns nporo BCl IUIATDKHI omepanii MarTh OyTH BUKOHAHI JO KIHIIA
HacTymHoro po6oyoro aus. Llew mepion Moxke OyTH MPOJOBKEHUN JIUIIE HA OJAUH
pobouuii JeHb I IUIATDKHUX TpPaH3aKIid, [0 31MCHIOIOTHCS Ha OCHOBI
KBUTAHIIIA 1 TOMYy OOpOOJISAIOTHCS aBTOMATUYHO JIMINE TIICIS KOHBEPTAIlli.
BinxuneHHs Bii UUX TEPMIHIB MOXYTh OYyTH 3M1MCHEHI JHIE 3a JOTOBIPHOIO
YTOJIOK0 JIJISI TIJIATEXKIB Y BAJIFOTI, BIIMIHHIN Bij €BPO.

CTpoKx BUKOHAHHS MOYUHAETHCS 3 JTHS OTPUMAHHS TUIATDKHOTO JTOPYYCHHS
MOCTAYaJIbHUKOM TUIATDKHUX TOCHyT TutaTHuka. Cyma IiaTexy wmae OyTu
OTpMMaHa TOCTAYaIbHUKOM IUIATIKHUX IOCITYT OTPHMYyBada MPOTATOM TEPioqy
BUKOHAHHS.

3rinHo 3 § 270a [uBineHOro kojekcy Himewyunnu nepkaBu-wienun €C
NOBHHHI 3a0e3MeuynTd, 00 OTpUMyBau IUIATEXKYy HE MIT CTATYBAaTH IJIaTy 3a
BUKOPHUCTAHHS IJIATDKHUX 1HCTPYMEHTIB Ta TUIATKHUX MOCIIYT, 3a3HAUYCHUX Y HUX.
VYkiaieHHs Takoi yrojau Nnpo BHHArOpoJy Ha3WBaeThCs noruiatoro. Kowicis, sk

[MpaBujIO, NpU3HAYCHA JJIA IICPCHCCCHHA BUTpPAT, IO BUHHUKAKOTH BHaCJ'IiI[OK TOrIO,
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10 OTPUMYBAU IJIATEKy HECE BUTPATH CBOEMY MOCTAYANbHUKY IJIATIKHUX MOCTYT
3a MPUAHATTS O0€3r0TIBKOBOTO CcrtocoOy ormiatu [73].

KopucryBau mmati>kHUX TOCIYT MOXe, B IPUHITUIII, 3T1AHO 3 po3aiioM 675h
[MuBinpHOTO KOAEKCY HiMmeudnHH poO3ipBaTH pamMKOBY Yroay Npo IJIATDKHI
nociyru 0e3 mornepekeHHs. SK BIACTYI BiJl IOrO, MOXKE OyTH Y3TOIKEHHI
TEPMIH MOTMEPEHKCHHS HE O1IBIIE OJTHOTO MICSIIS.

3rigao 3 § 675d mynktom 3 I{uBinbHOTO KOAEeKCy HiMeuuwHm, Tutata 3a
1H(pOpMyBaHHSI KOpUCTyBaua Mae OyTH po3ymHOMw. lle o3Havae, mo cama 1iHa
HJUISITa€  KOHTPOJIKO 3MICTy. SIKII0 1iHA Y3ro/pKeHa IHAUBIIYyaJIbHO Ta €
HEOOIPYHTOBAHOIO, CyA MOX€ 3MEHIIUTH ii, o0 BOoHa Bce IIe Oyna
OOTPYHTOBAHOIO.

Crarts 675¢ nyskT 1 [{uBinsHOTO KOAekcy HimeuunHu, 3arajioM A03BOJISIE
BIIXWJICHHS BiJ YMOB, 3a YMOBH, III0 BOHM HE 3aBJalOTh LIKOJAU KOPHUCTYBauyeBi
IUTATDKHUX 1OcIyT. L{e Takox Moxke OyTH y3ro/)KEHO B 3araJIbHUX MOJOXKEHHSAX Ta
yMOBax, XOuda OJHUM HEJOJIKOM MOXXe OyTH Te€, IO Il MYHKTH, WMOBIPHO,
MEPEIIKOPKATUMYTh KIIIEHTY BIJICTOIOBATU CBOI MpaBa Ta MPUXOBYBATUMYThH CBOT
npaBa. Tak camMoO HEOOXIJTHO AOTPUMYBATUCS BHUMOTH MPO30POCTI, 1 Oyab-ake ii
MOPYIICHHS IPU3BEJIE 10 3aCTOCYBAaHHS 3aKOHOAaBUMX IMOJIOKEHD [73].

Y  Himeyunni OaHKIBCBKI JOTOBOPU €  CKIATHOIO, ajié  YiTKO
CTPYKTYPOBAHOIO MPABOBOIO KATETOPi€I0, 3aCHOBAHOIO Ha MPUHITUIAX JOTOBIPHOTO
Ta LUBUILHOTO MpaBa. BOHM pETyIOIOTbCS HE €IUHUM 3aKOHOM, a HH3KOIO
HOPMAaTHUBHO-TIPABOBUX aKTIB, Cepell AKUX LIEHTpaJibHE Micle 3aiiMae [{uBiabHUN
konexkc Himeuwunnu (BGB), 3akon npo OaHkiBebKy AistnbHICTE (KWG), a Takoxk
creliajibHl HOpPMaTUBU HIOJO0 IMJIATLKHUX MOCIYT 1 3aXHMCTy crioxkuBada. [IpaBoBa
IpUpOJIa TAKWX JIOTOBOPIB BHU3HAYAETHCS BOJICID CTOPiH, @ TaKOX YCTaJCHOIO
PAKTUKOIO, 3aTaJIbHUMU YMOBaMU OaHKIB 1 CyZJOBUMH PIIIEHHAMU. X0ua OaHKH Ta
KJIIEHTH MaloTh 3Ha4uHy cBOOOAY y (opMyBaHHI YMOB CHiBIpali, L cBOOOJa
0OMEXY€EThCSI BUMOTaMHU 3aKOHY, JTOOPOCOBICHOCTI Ta 3aXHUCTy CJIa0IIOi CTOPOHH

— KJIIEHTA.
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baHKIBCBKI [IOTOBOpY OXOIUTIOIOTH PI3HI THUMH NPABOBIJHOCUH — BiJ
BIIKPUTTS TOTOYHUX PAaXyHKIB 1 YKJIaAEHHS KPEAUTHHUX YroA N0 JCTO3UTHUX
KOHTPAKTIB 1 JIOTOBOPIB Mpo IuIaThkHI mociyrd. KokeH 13 mMX JAOroBOpIB Mae
BJIACHI BHMOTH WIOJO 3MICTy, MOPSAAKY YKJIaJC€HHS, BUKOHAHHS Ta PO3ipBaHHS.
Oco0nuBy poJib y 0aHKIBCHKUX MPABOBIAHOCHHAX BIAITPaOTh 3arajibHi yMOBH, SIKi
JO03BOJISIIOTh  CTAaHAAPTU3YBAaTH  YWCJICHHI  omepamii Ta  3a0e3nednTd
nependadyBaHiCTh 1 €(EeKTUBHICTh JOTOBIPHOTO mporiecy. Pazom 3 TuM, HiMelbke
3aKOHOJIABCTBO Iiependavyae CyBOpUH KOHTPOJb 3a 3MICTOM IUX YMOB, 100

3armo0IrTH 3710BKUBAHHIO 3 00Ky OaHKIB 1 3a0€31€YUTH OajJaHC 1HTEPECIB CTOPIH.
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PO3/11J1 3. BAHKIBCBHKI TOI'OBOPHU B IUBIJIBHOMY
3AKOHOJABCTBI KPAITH AHI'IOCAKCOHCBKOI ITIPABOBOI CIM’1
3.1. IIpakTHKO-Opi€cHTOBAHM MiAXia 10 0AHKIBCHKHUX JOTOBOPIiB y
uuBlIbHOMY 3aKkoHOAaBCcTBI CLIIA

VY mpaBi aHTJIOCAaKCOHCHKUX KpaiH, OTOBIP — II€ yroja MK CTOPOHAMH, SIKa
CTBOPIOE B3a€EMHI 3000B'I3aHHS, 110 TMIJJISTAIOTh BHUKOHAHHIO 32 3aKOHOM.
OCHOBHMMHU €JIEMEHTaMM, HEOOXIAHUMH ISl TOTO, 00 yrojga majia IOpUIUYHY
CUIIy, €: B3a€EMHA 3r0j1a, BUpaXeHa JIHCHOIO MPOMO3UIIIEI0 Ta aKI[ENTOM; HaJIekKHA
3yCTpluyHa BUHArOpoJia; JM1€3AaTHICTh; 3aKOHHICTh. Y Aeskux mratax CrnoaydyeHnx
mratiB Amepuku (nam — CIIA) eneMeHTH 3yCTpiYHOI BUHATOPOJIU MOXKYTh OyTH
3aJI0BOJICHI JIMCHOI0 3aMiHOI0. MOKIIMBI 3acO00M TPaBOBOTO 3aXUCTYy y pasi
MOPYILIECHHS JOTOBOPY BKJIIOYAIOTh 3arajbHl 30MTKH, HENpsiMi 30UTKH, 30UTKU 3a
MOKJIaJICHHs 3000B's13aHb Ta KOHKPETHE BUKOHAHHS.

JloroBopu — 11¢ OOIISHKY, BUKOHAHHS SKUX 3a0e3MeYuTh 3aKOH. JloroBipHe
paBo, SK MPAaBUJIO, PETYJIOEThCS 3arajbHUM TMPAaBOM INTATIB, 1 XO4ya 3arajbHe
JIOTOBIpPHE TMPaBO € TOIMMPEHUM TIO0 BCIM KpaiHi, JAESIKI KOHKPETHI CYIOBI
TJIYMadeHHS IIEBHOTO €JIEMEHTA KOHTPAKTY MOXKYTh BIIPI3HATHCS MK IITaTaMHU.

Sxmo OOIIMHKY TOPYIIEHO, 3aKOH HaJla€ MOTEpIUIid CTOpOHI 3acoou
MPaBOBOTO 3aXHUCTy, 4acTo y (opMi rpomoBoi komreHcarii abo, 3a TMEeBHHX
o0cTaBuH, y (OpMi1 KOHKPETHOTO BUKOHAHHS JIaHO1 001IsHKH [53].

JloroBOpH BHHUKAIOTh, KOJIM 000B'SI30K BUHUKA€E BHACTIIOK OOIISIHKH, JaHOT
onHie0 31 cropid. IIlo0 noroBip MaB rOpUAMYHY CHITY, OOIlsTHKa Mae OyTH
OoOMIHSIHA Ha HAJIeXKHY BHUHaAroponay. IcHye AB1 pi3HI Teopii ab0 BHU3HAUEHHS
BUHATOPOJM: TEOPisi BUHATOPOIM 3a YroJO0I0 Ta TEOpisl BUHATOPOAN «BUTOJIA-
IITKO/TaY.

3riiHO 3 TEOpi€l0 BUTOIU-IIKOAM, aJeKBaTHA 3yCTpiyHAa BHHAropojia iCHYeE
JUIIE TOJ1, KOJMU OOIISHKA, JaHa Ha KOPUCTh TOTO, XTO 00iIsge abo Ha MIKOTY
obirgHOOIepKyBauy. Hampukian, oOIIsMHKH, SKI € CyTO MOJapyHKamu, He

BBAXKAIOTBCS TAaKWMH, 1[0 MIJUISTal0Th BHKOHAHHIO, OCKIIBKH OCOOHCTE
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3aJI0OBOJICHHSI, SIKE JapyBaJIbHUK MOXKE€ OTPUMATH BiJl aKTy ILEAPOCTI, 3a3BUYAN HE
BBAYKAETHCS IOCTATHHOIO IIKOJ0T0, 1100 BBAYKATHUCS HAJICKHOIO KOMIICHCAIIETO.

3riiHO 3 TEeopi€r yroau B 0OMiH, aJiekBaTHA 3yCTpiyHA BUHArOopoja iCHYE,
KOJIM OOIIIsSIHKA Ta€ OOIITHKY B 0OMiH Ha mIOCh iHIIE. TyT BaXXTMBOIO YMOBOIO € T€,
o6 oO0iugHIl OyJ0 JaHO IIOCh KOHKPETHO, 00 CIOHYKaTH 10 BUKOHAHHS
OOIIIHKHU. |HIIMMU ClIOBaMH, TEOpis yroAu Mpo OOMIH BIAPI3HAETHCS BiJ TeOpil
IIKOJIU-BUTOJIM TUM, IO B T€OPii yroau mpo oOMiH OCHOBHA yBara MpUIUIIE€THCS
MOTHUBY CTOpPIH JJI HaJlaHHS OOIISHOK Ta CyO'€eKTHBHIM B3a€MHINA 3TOA1 CTOPIH,
TOAL SIK y Teopli WIKOAM-BUTOAM OCHOBHA yBara MNPUILISETHCA 00'€KTUBHIN
MPaBOBIil MIKOA1 @00 BUTO/I1 Jj1si CTOPiH [166].

JloroBOpu B OCHOBHOMY PETYIIOIOTHCS CTATYTHUM Ta 3arajbHUM (CYyJ0BHUM)
IpaBOM INTaTIB, a TaKOXX MPHUBATHUM IMpPaBOM (TOOTO NPHUBATHOK YIOJIOIO).
[IpuBaTHE TIpaBO TOJIOBHUM YMHOM BKJIIOYAE YMOBU YrOJM MK CTOPOHAMH, SIKI
OoOMiHIOIOTBCST OOisiHKamu. lle mpuBaTHe mTpaBO MOXKE MaTH IepeBary Hal
OaraTpbMa MpaBWJIaMU, BCTAHOBJICHHUMH 3aKOHOJIaBCTBOM mITaTiB. CTaTyTHE TPaBo,
Take SK 3aKOH MpO IIaxXpaiicTBO, MOXKE BUMAaratu, o0 JesKi BHJIU JOTOBOPIB
OynaM CKJIAJeHl y NUCHbMOBIA (opMiI Ta BHUKOHAHI 3 JOTPUMAHHSM TIE€BHUX
dbopmanibHOCTEH. B 1HIIOMY BHITaJKy CTOPOHH MOXYTh YKJIACTH OOOB'SI3KOBY
yroagy ©0e3 mianucaHHd oOQIMIMHOTO MHCHAMOBOTO JOKyMeHTa. Hampukian,
BepxoBuuii cyn Bipmxkunii y ciipasi JIroci npotu 3eMep MOCTaHOBUB, 1110 HABITh
yroja, ykiajeHa Ha IIMATKy CEPBETKU, MOKE BBAXKATHCS MIWNCHUM KOHTPAKTOM,
KO OOWJBI CTOPOHM OyIM OCYAHUMH Ta BHSIBWJIM B3a€EMHY 3roJy Ta
po3cyuBicTh [117].

binbmiicte  TPUHIMIIB  3arajdbHOTO TMpaBa JOTOBOPIB  BUKIAACHO Yy
[lepeocmuciieHHi  mpaBa  JOTOBOpIB,  OMYOJIKOBAaHOMY  AMEPHKaHCHKUM
IOPUIUYHUM 1THCTUTYTOM. KpiM TOro, € 1MHMII KOMEPIIMHUA KOJIEKC, OPUTIHAIbHI
CTaTT1 SIKOTO OyJU MPHUIHATI MaiiKe B KO)KHOMY IIITATi, SBJISIE COOOI0 CYKYITHICTh
CTaTYTHOT'O IpaBa, IO PEryJII0€ BaXJIWBI KaTeropii aoroBopiB. OCHOBHUMH
CTAaTTSAMH, 1[0 CTOCYIOThCS IMpaBa JOTOBOPIB, € cTaTTs | (3arayibHi MOJOXKEHHS) Ta

crattsa 2 (ITpomax). Takox [loroBopu, moB's3aHi 3 MEBHUMHU BUIAMHU AiSTIbHOCTI
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abo cextopamu Oi3HECy, MOXKYTh CyYBOPO PETYyJIOBAaTUCS JEp>KaBHUM Ta/a0bo
dbeneparbHUM 3aKOHOIaBCTBOM [239].

VY cknagHomy JnaHamadTi OaHKIBCHKOI Trajy3l KOHTPAaKTH Ta Yrojau
CIIyTYIOTh OCHOBOIO, Ha SIKi OYyIOThCS Ta PerynoroThes (hinancosi onepaii. Ll
paBOBl JOKYMEHTH BH3HA4YalOTh IpaBa, OOOB'SI3KM Ta YMOBHU, IO PETYIIOIOThH
pi3H1 (iHAHCOBI omeparlii, 3a0e3meuyoun SICHICTh, 0€3MeKy Ta IiJI3BITHICTh YCiX
3ay4eHUX CTOpPiH. Bin chpusiHHS BHJadi MO3MK 0 YMPaBIiHHS 1HBECTHUIIISIMHU,
3MEHIIICHHS] PU3HKIB Ta 3aXUCTY aKTHUBIB, OAHKIBChKI YCTAHOBHU TOKJIQIal0ThCS Ha
PI3HOMaHITHHI CIIEKTP KOHTPAKTIB Ta yroj, MO0 BHOpaTUCA 31 CKIAAHOIIAMHU
CBOET TISUTBHOCTI.

Cnonyueni Illtatu AMepuKd BUKOPUCTOBYIOTH IMOJBIHHY OaHKIBCHKY
CUCTEMY, B SIKI OAHKM MOKYTh OyTH JIILIEH30BaHI SIK Ha (penepaibHOMY, TaK 1 Ha
pIBHI IITATiB, 1 sIKa cIpusie (OPMYBAHHIO PI3HOMAHITHOI CHCTEMH, IO BKIIIOYAE
BEJUKI rJ00aabH1 OaHKK Ta MEHIII perioHayIbHI ycTaHoBu [111].

Ockinbku 6anku B CIIIA mponoBKylOTh OpIEHTYBAaTHUCS B CKJIQJHOMY Ta
MIHJIUBOMY PETYISTOPHOMY JaHAmadTi, chOpMOBAHOMY E€KOHOMIYHUM THCKOM,
3MIHOIO MPIOPUTETIB MPABO3ACTOCYBAHHS Ta PO3BUTKOM (PIHAHCOBUX TEXHOJOTIH,
JAHUI] TIEPI0JT XapaKTEPHU3Y€EThCSI 3POCTAHHSIM TPOIEHTHUX CTABOK, IO I1BUIIYE
npuOyTKOBICTh OaHkiB. Hapasi OaHKM TakoX CTUKAIOTHCS 3 IM1ABUIICHUMHU
BUTpaTaMu Ha (piHAHCYBaHHS, KPEAUTHUMHU PU3MKAMHU Ta TUCKOM Ha JIKBIAHICTb.
['yuni 6ankpytcTBa 6aHKiB mpoTsiroM 2023-2024 poky MOCHUIWIHM PETYISTOPHUN
KOHTPOJIb 3a JOCTATHICTIO KamiTaly, YHNPaBIIHHAM PU3UKAMU Ta IUIAHYBAHHSIM
JKBIJHOCTI, IO CHOHYKaJI0 JI0 MOCTIHHOI JUCKYCii IIOJ0 TOTO, YW TOBUHHI
PETYISATOPY MOCHITIOBATH NIPYAEHITIHHI CTaHIAPTH JIJIsl CEpEIHIX ycTaHoB [37].

Kpim Toro, 3minu B aaminicTpaii npe3ugenta CIIA npus3BoAsTh 10 3MiH y
pEryisaTOpHUX mpiopuTeTax. [loMITUKM CUTHATI3yBadu TPO CKACyBAaHHS JCSKHUX
3aX0JIIB 3aXKCTY MPaB CIIOKUBAYIB Ta OLIBIN CIPUATINBUN IJis1 O613HECY MiAXif 10
(G1HAaHCOBOTO pEryJlOBaHHs], 30KpeMa II0J0 BUMOI JIO Kamitainy, (iHTex-
NapTHEPCTB Ta HU(PPOBUX aKTUBIB. BogHOUYAaC NPOAOBKYETHCS MHUIIbHA MEPEBIPKA

CUCTEMHHMX PHU3HKIB, TOTPUMAHHS BUMOT 11010 OOPOTHOHM 3 BIIMHBAHHSM T'POIIICH
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(AML) Ta pu3ukiB, MOB'I3aHUX 3 HOBHUMH TEXHOJIOTISIMH. 30KpeMa, OCKUIbKH
MDKXHApPO/IHI PEryJISTOPHI OpraHy HaMoJsIraloTh Ha TIOCUJICHHI 3aX0/iB 00pOTHOU 3
(GbiHAHCOBMMHM 3JI0YMHAMM, OaHKM Ta (DIHAHCOBI YCTAaHOBH 3 TJI00AJbHUMHU
oreparisiMi MPOIOBKYBATUMYTh OLIHIOBATH 111 PETYJIATOPHI 3MiHH [62].

bankiBcbke 3akoHonmaBcTBO CIIIA 6a3yerbcs Ha (enepalbHUX cTaTyTax,
IMIUIEMEHTAIIMHUX HOPMATUBHUX aKTax Ta MDKHApPOJHUX cTaHaaprax. Kirodosi
3aKOHHU BKJIIOYAIOTh:

. 3akoH mpo OaHkiBcbki XonauHroBi kommanii (BHCA) — perymioe
JIsUIbHICTh OaHKIB Ta (iHaHcOoBUX XxoiauHroBux kommnadii (FHC), Bumaratouun
CXBaJICHHS PETYJISTOPHUX OpPTaHiB AJs MPUA0aHb Ta PO3IITUPEHHS.

. 3akoH mpo (QenepanbHe crpaxyBanHs jgeno3uTiB  (FDIA) -
BCTAHOBJIIOE€ 3aXHUCT JICMIO3UTIB Ta BU3HAYa€ PEryiaTopHi moBHOBaxkeHHs FDIC
111010 3aCTPaXOBaHUX OaHKIB.

. 3akoH J[lomma-®panka Ta mnpaBwio Boikepa— 3amnpoBamKyBaiiu
pedopmu micis pinancoBoi kpusu 2008 poxy, BKIHOUAOUX 0OMEXKEHHS Ha BJIACHY
TOPTIBIIIO Ta 1HBECTHUIlI B XeK-QOoHIM Ta GOHAM MPSIMHUX 1HBECTHUIIN 3TiTHO 3
npaBwioM Boukepa.

. BSA -~ ocHoBHMII 3akoH y cdepl TOpOTUAIT BIIMHUBAHHIO
KOIITIB/(piHAHCYBaHHIO TEPOPU3MY, SKUW BUMarae BiJl (IHAHCOBUX YCTaHOB
BIIPOBAKYBATH HaJIe’)KHY nepeBipKy KiieHTiB (CDD), 3BiTyBaHHA mpo Migo3piry
JUSTBHICTD Ta TPOTPAMH MOHITOPUHTY Ha OCHOBI PU3HKIB.

. 3akoH mpo peinBectyBaHHA B rpomaau (CRA) — 3aoxouye OaHKU
HAJaBaTH KPEIUTH Ta TOCIYTH Maio3a0e3leyeHruM TpomagaM Ta 3amodiratu
JTUCKPUMIHAIIMHIN TpakTUIl KpeauTyBanHs [118].

PeryntoBaHHs B3a€MOBIJTHOCHH OaHKIB 3 KJI1€EHTAMU Ta TPETIMU CTOPOHAMH B
CILIA perymoerbes cucteMoro ¢eepalbHOrO Ta IITaTHOTO 3aKOHOJABCTBA, IO
BiIOOpaXkae SIK TMPYACHIIINHUN HArJIAA, Tak 1 BUMOTH IIOJI0 3aXUCTy TMpaB
CIIO’KMBAYIB.

Xoua 6aHkiBcbka 3akoHoAaBua 6aza CIIIA po3pobiieHa B mepily yepry ass

3abe3rneueHHs] (IHAHCOBOI CTAOUIBHOCTI, 3MEHIICHHS CHCTEMHUX pPHU3HUKIB Ta
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COPUSHHS LITICHOCTI PUHKY, BOHA TaKOX 1HTErpye HaIlilHI MEXaHI3MM 3aXHUCTY
IpaB CIOXHBadiB Ta BHUpiIIeHHs cropiB. Lli mpaBuma crpsiMOBaHiI Ha CIPHUSHHS
YyeCHHMM BIJHOCMHAM MDK OaHKaMH Ta IXHIMH KJIIEHTaMHM, OJIHOYACHO
30a7aHCOBYIOUH MOTPeOyY y (PiHAHCOBUX IHHOBAIISX Ta EKOHOMIYHOMY 3pOCTaHHI.

PerymioBanus BimHOCMH MK OanHkamu Ta kiieHTamu B CIIA oxormuttoe
HIMPOKUM CHEKTp isUIBHOCTI, BKJIIOYAIOYM 3aJTy4YEHHS JETO3UTIB, IMOCIYTH 3
KPEAUTYBAaHHS Ta BJIACHY TOPTiBIIO. XapaKTep peryIlOBaHHS 3aJIKUTh BiJ TOTO,
YU CTOCYETHCS TPAH3aKIlsl PO3APIOHUX KIIEHTIB, MPO(eciiHUX KIIEHTIB YU
IHCTUTYLIMHUX KOHTpareHTiB. Kpim Toro, (iHaHCOBI YCTaHOBM MiJANAJAl0Th Mij
JI0 MEXaHI3MIB BHPIIIEHHS CHOpIB, CTPaxyBaHHS JICTIO3UTIB Ta 3BEPHEHHS
CIIO’KHMBAYiB 3a JOIMOMOTOI0 Yy pa3i 6aHKpyTcTBa O0aHKiB [164].

banku, mo 3aiiMalOThCAd TPUAMAHHSAM JICTO3UTIB, PETYIIOIOTHCS IS
3a0e3MeYeHHs] 3aXUCTy MpaB CIOXHMBAydiB Ta IMPO30POCTI YMOB paxyHKIB Ta
KoMiciii. OCHOBHI 3aKOHM, IO PEryJIIOIOTh NPUWMaHHS JENO3UTIB, BKIOYAIOTh
FDIA (3akon mpo ¢enepaiibHe OaHKIBHUITBO Ta OipxKi), SKUHA BCTAHOBIIOE
ctpaxoBe nokputTsi FDIC mnsa nenosutiB Ha cymy g0 250 000 momapis CIIIA nHa
OJTHOTO BKJIQJHHMKA Ta HA KOXKHY 3aCTpaXxOBaHy yCTaHOBY, TUM CaMUM 3aXUIIAI0YH
JIETIO3UTH CIIOXKMBAviB y pas3l OaHkpyrctBa Oanky. Kpim Toro, 3akoH mpo
npaBauBicTh 3aomamkeHb (TISA), mo Bumarae Bijg OaHKIB HaJaBaTH YiTKY
1H(pOopMaIliI0 PO MPOLIEHTHI CTaBKH, KOMICIi Ta YMOBH, TOB'I3aHi 3 JIEIO3UTHUMHU
paxynkamu. [lomoxkenns E, mo immiemeHTye 3akoH HpO €IEKTPOHHI Nepekasu
komTiB (EFTA), nomaTkoBo 3axMillae CIOXKWBAYIB, PETYIIOIOYM EJIEKTPOHHI
OaHKIBCBKI orepaliii, BAKOPUCTaHHs J1e0E€TOBUX KapTOK Ta MPOLEAYpPH BUPIIICHHS
MOMMJIOK, TAPAHTYIOUH 3aXUCT KJIIEHTIB Bl HECAHKIIIOHOBAHUX TPAH3aKIIIi.

OpHuM 13 HaUCHIPHIIIUX PETYIATOPHUX MUTaHb, OB’ I3aHUX 13 3ATyYEHHSIM
JIENOo3uTIB, € mocTiHuii KoHTpoiab CFPB miomo 0aHKIBCHKHMX KOMICiH, 30Kpema
«CMITTEBUX KOMICii», $Ki, Ha JyMKy areHTCTBa, BKJIIOYAIOTh KOMIcCii 3a
oBepapadT, KOMICII 32 MPOCTPOUYEHHS IUIATEXKIB 3a KPEIAUTHUMH KapTKaMH Ta
komicii 3a HegoctatHi komtH (NSF). Jlocoimkenass CFPB 2023 poky mokasaio,

mo OaHKM IIOPIYHO TeHEPYITh MOHaA 15 MITBAPIB J0OJapiB JTOXOJIB BIJ
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oBepapadty Ta komiciit NSF, npuyomMy Oinblia yacTUHA IIUX KOMICIH MpHUIMaIae Ha
KUTbKa BeMuKUX OaHkiB. Lle mpusBeno 10 10OpPOBUIBHOTO 3HMKEHHS KOMICIH 3a
oBepApadT KUIbKOMa BEIUKUMHU (piHAHCOBUMU ycTaHOBamu [206].

PerymroBanns kpenutHoi AisuibHOCTI 0aHKIB y CLIA Bapito€Thes 3aiexHO
BiJl TOTO, YA € MO3WYAIbHHUK CIOKMBA4YeM, MaJIUM O13HECOM YH 1HCTUTYILIHHOIO
opranizaiiero. CrokuBue KpeAUTyBaHHS PEryIO€TbCsl 3aKOHOM MPO MPABIUBICTb
y kpeautyBanHi (TILA), skuii BuUMarae 4YiTKOTO PO3KPUTTS YMOB TO3HUKH,
IPOLEHTHUX CTaBOK Ta 3000B's3aHb LIOJI0 MOTall€HHS. [MoTeuHe KpeauTyBaHHS
MIJJIAra€  JOJATKOBOMY  HArjsiy 3TIAHO 13 3aKOHOM TMpPO  IPOLEeAYypH
BperyiatoBaHHs mnutaHb HepyxoMmocTi (RESPA) Tta 3akoHOM mpo pO3KpUTTA
iHpopmarii mpo imoreky Ha xutio (HMDA), sxi 3a0e3nedyioTh MpO30pPICTh
IOTEYHOT0 KPEAUTYBAHHS Ta CIPABEAJIMBE CTABJICHHS 10 NO3u4aIbHUKIB [106].

Ha BigMmiHy BiJl CHOKHMBYOTO KPEAUTYBaHHS, KOMEpLIHHE Ta KOPIOPATUBHE
kpeautyBaHHs B CIIA 3anumiaerbcsi 3HAYHOIO MIpOI0 HEPETyJbOBaHUM Ha
dbenepanbHOMYy PiBHI, a KPEIWTHI YroAu 3a3BUYAl Y3TOJIKYIOTHCS B KOXXKHOMY
okpemomy BuMNaaky. OgHak (QiHAHCOBI YCTAaHOBH, IO 3aMAIOTHCSI KOMEPLIMHUM
KpEAUTYBAaHHSIM, BCE€ OJHO TOBHHHI JOTPUMYBATHCS aHTHUAMCKPUMIHALIHHOTO
3aKOHOJIAaBCTBA Ta JOTPUMYBATHUCS TPYACHIIINHUX CTAHIAPTIB KpPEIUTyBaHHS,
BCTAHOBJICHUX TXHIMH BIATIOBIIHUMH PETYJIATOPAMHU.

[HBecTULINHI MOCAYTH, IO HANAIOThCS OaHKAMM, BKIIOYAIOUM OPOKEPCHKI
MOCIIYTH, AaHACPPAWTUHT [IHHUX TamepiB Ta TOCAyrH 3 (hiHAHCOBOTO
KOHCYJbTYBAaHHS, MIAJSATalOTh CyBOPOMY  PETYIATOPHOMY  Harjisay Ta
3a0e3nedeHH0 JnoTpuMmanHs Bumor 3 Ooky SEC. Kpim Toro, Pernament
Haiikpamux iHTepeciB (Reg BI) Bumarae Bim O0aHKiB, SKi BHUCTYINAIOTh
IHBECTULIIMHUMH KOHCYJIbTAHTAMH, NPIOPUTE3yBAaTH HAMKpallll 1HTEPECH CBOIX
KJIIEHTIB HaJl (hiHaHCOBUMH cTuMyIamu [40].

BrnacHa toprisisi, koin 6aHKH TOPTYIOTh BiJI IMEHI CBOiX BJIACHUX KOIITIB, a
HE BIJ 1MEHI KJI€EHTIB, CyBopo oOmexeHa 3akoHojaBcTBoM CIIIA. IIpaBuio

Bonkepa, xmodoBe monoxeHHs 3akoHy Jlomma-®dpanka, 3abopoHse OaHKam
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3aliMaTUCSl CIEKYJISITHUBHOIO TOPTiBJICI0 Ta OOMEXye IXHI YAacTKH BIACHOCTI B
xemk-poHaax Ta GoHIAX MPSIMUX 1HBeCTULIN [43].

Mamno xto x)uBe 0€3 mo3uK. Maibke KOXXHOMY IOTpiOeH KpeauT, 1100
KyIOUTH aBTOMOO1Ib, pO(iHAHCYBAaTH MPUIO0AHHS KXUTJA, OIUIATUTH HABUAHHS B
KOJIE/KI a00 MOKPUTH BUTPATU HA HEBIJIKIAIHY MEAUYHY nonomory. Kpeautu €
MaiiKe TOBCIOJJHUMHU, SIK 1 YTOJIH, 1110 TAPAHTYIOTh X MOBEPHEHHS.

B CIIIA kpenutHi yroam — 1ie 000B'SI3KOB1 0 BUKOHAHHS YTOAM MIXK IBOMa
a00 OubIlIe CTOpOHAMU, IO (POPMATI3yIOTh MTPOIIEC OTPUMAHHS TO3UKH.

IcHye OaraTto BH[IIB KPEAUTHUX JOTOBOPIB, MOYMHAIOUM BIJ MPOCTHX
BEKCEJIIB MK JPYy3SIMH Ta 4iI€HAMU POJIMHM 1 3aKIHUYIOUM OLIbII J€TATbHUMU
JIOTOBOpAMH, TaKUMH SK 1MIOTEKa, AaBTOKPEAUTH, KPEIUTHI KapTKU Ta
KOPOTKOCTPOKOB1 200 JOBrOCTPOKOBI MO3UKH J0 3apIlIaTH.

[Ipocti KpeauTHI yroad MOXKYTh OyTH HE OUIbII, HDK KOPOTKUMH
JIOKyMEHTaMHU, B SKHX 3a3HA4€HO, IMPOTITOM SKOTO TEPMIHY MO3UYAIBHUK
MOBMHEH MOBEPHYTU TpoLlIl Ta sIKI BIICOTKA MOXYTh OyTH AOJaHI JO OCHOBHOI
cymu Oopry. IHmi, Taki SK IMOTEYHI yrojd, € CKIATHUMU JOKYMEHTaMH, SKi
PEECTPYIOTHCS SIK MyOJI1YH1 3alUCH Ta JO3BOJISIOTH KPEIUTOPaM BHIIy4aTH MaiHO
MO3UYAJIbHHKA, SKIIO MO3UKY He MOTalieHo 3riaHo 3 JoMoBieHicTio [112].

KoxeH Thnm kpeauTHOI yroad Ta yMOBHM il NOTalI€HHS PEryIIOTHCS SIK
JIepKaBHUMHU, TaK 1 PeaepaibHUIMU MpaBUIaMU, PO3POOJICHUMU JIJIsl 3ar00IraHHs
HE3aKOHHUM a00 HAJMIpPHUM MPOIEHTHUM CTAaBKaM 3a MOTAIIEHHS KPEIUTY.

KpenuTHi yroau 3a3Bu4aii MiCTSTh IEBHI YMOBH, BapTiCTh 3aCTaBH, FapaHTii,
YMOBH IPOLIEHTHOI CTaBKU Ta TE€PMiH, MPOTITOM SIKOTO ii HEOOXIJTHO MOBEPHYTH.
YMOBU TIpO HEBUKOHAHHS 3000B'si3aHb MOBWUHHI OyTH YITKO J€Talli30BaHi, 00
YHUKHYTHU TUTyTaHUHHA 200 MOTEHLIMHOTO CyAOBOTO MO30BY. Y pa3l HEBUKOHAHHS
3000B's13aHb, YMOBHM CTSTHEHHSI HEIOTAIICHOT 3a00proBaHOCTI TMOBWHHI YITKO
BU3HAYATH BUTpaTH, TOB'S3aHl 31 CTATHEHHsSM Oopry. lle Takox crocyerbes

CTOPIH, sIKI BAKOPHUCTOBYIOTh BEKCEI.
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Mera KpemuTHOTO JOTOBOPY TMOJSTa€E Yy BHU3HAYEHHI TOTO, MPO IO
MOTOKYIOThCSI CTOPOHHU, SIKI OOOB'SI3KM Ma€ KOKHA CTOPOHA Ta HA KU TEPMIH
JTIATHME yroja.

KpenutHa yroma moOBMHHA BIANOBIZATH JEpXKaBHUM Ta GeaepaTbHUM
HOpMaM, fK1 3aXHUIIAI0Th SIK KPEIUTOpa, TaK 1 MO3UYAIbHUKA Y pa3l HEBUKOHAHHS
OyIb-SIKOIO 31 CTOpPIH i1 3000B's13aHb. YMOBHU KPEIUTHOI YIOJIU Ta T€, SIK1 AepKaBHI
g ¢eaepanbHi  3aKOHM PETrYJIIOI0TH 3000B'SI3aHHS MO0 BHUKOHAHHA, IO
BUMAararThCsi 000Ma CTOPOHAMHU, BIAPIZHATUMYTHCSA 3aJIEKHO BiJl TUIY IMO3UKHU
[161].

binbmiicTh  KpeOIUTHUX JIOTOBOPIB  YITKO BHU3HAYaKOTh, SK OyAyTh
BUKOPHUCTaHI KOIITH. 3aKOHOJIABCTBO HE PO3MEKOBYE THII MO3UKH, IO HATAETHCA
Ha HOBE KUTJIO, aBTOMOO1JIb, CIIOCOOM TOTAIIIEHHS HOBOTO YW CTaporo Oopry, a
TaKOXX HACKUIbKH OOOB'SI3KOBUMHU € ymoBH. [linucanuii KpeauTHUN HOTOBIp €
JIOKa30M TOTrO, IO TMO3WYaJIbHUK 1 KPEJUTOP MAIOTh 3000B'A3aHHS 1010
BUKOPUCTAHHS KOINTIB JJII TICBHOI METH, CIOCOOy TOBEpPHEHHS IIO3MKU Ta
amopTu3arlii. SKio rpoiii He BUKOPUCTOBYIOTHCS 32 BUSHAUEHOIO METOIO, iX CIIJ
HEraifHO MMOBEPHYTHU Kpeautopy [67].

[To3uka rporeit — e Benuyesne ¢piHaHcoBe 3000B’I3aHHS, CaMe TOMY iICHY€
dbopmanpHa Tporeaypa IS JOCATHEHHS ITO3UTUBHHMX PE3yJbTaTiB IS 000X
CTOpIH.

binbmiicth yMOB € CTaHIAPTHUMH — CyMa TMO3MKH, HapaxoBaHl1 BIJCOTKH,
IJIaH TIOTAIllleHHS, 3acTaBa, IIEHS 3a MPOCTPOUYCHHS IUIaTeXKy, ImTpadu 3a
HEBUKOHAHHS 3000B's3aHb, ajie € i 1HII1 IPUYUHU, YOMY KPEAUTHI YTOJIU KOPHUCHI.

JIoroBip MO3MKKA € JI0Ka30M TOTO, IO KOIITH, MPO SKI HAEThCS, Oynu
MO3UKOI0, & HE MOJapyHKOM. SIKIO HE3po3ymino, Mo 1e Oyia MO3WKa, 1€ MOXKE
cTaTu mpoosieMoro 1 onogaTkyBaHHs [logaTkoBoro cimyk6o0to CIIIA.

Yroau mpo mo3uky 0coOJMBO KOPUCHI, KOJIM TMO3UYAOTHCS TPOII Yy 4YieHa
ciM'i uu pyra. Yroja 3amnobirae cynepeukam 1oA0 YMOB Ta MOJI0KEHb.

Kpenutna yroma 3axuimae oOWIBI CTOPOHH, SKIIO CIpaBa diAe 0 CYIY.

Bona A03BOJIA€ CYAYy BUBHAYUTH, YU JOTPUMYIOTHCSA YMOBH Ta ITOJIOKCHHS.
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Skio mo3uka BKJIIOYAE BIJICOTKH, OHA CTOPOHA MOXKE 3aXOTITH BKIIOYUTH
TaONHII0 aMOpTH3aIlii, B AKIH 3a3HAYCHO, SK MO3MKa OyJIe MOTamaTrucs 3 9acoM 1
sKa cyMa BIJICOTKIB BKJIIOUA€ KOXKEH IUIATDK. Y KPEAUTHUX JOrOBOpax Moxe OyTu
3a3HAYCHO TOYHHUM MOMICSYHUHN TUTaTK 32 KpeautoM [ 134].

[Ilopasy, KoJau MO3UYAOTHCS TPOIIl ad0 HaJalThCA y Oopr, 11e Mae OyTH
HIJKPIMJIEHO KPEIUTHOI Yrojoro. SIK 3rajayBajocs, SKIIO TMO3MKa HAJA€ThCS Y
POIMHUA YHM JpYy3iB, 1€ JAOMOMara€ dYiTKO BHU3HAYUTH YMOBH Ta YHUKHYTH
cyrnepedok. SIKIo mo3uka HaJaeThCs Yepe3 KpeauTopa, KOMIAHII0 Y 1HIILY 0COo0y
I YITKICTh 1€ BaXJIMBIIIA. SIKIIO MO3MKA HAJAETHCS HAa KYMIBIIO OyAMHKY abo
TPAHCIIOPTHOTO 3aco0y, NHChMOBA Yrojga TapaHTye€ 3axuUCT MaifHa, sKe
3HAXOJUTHCS Ha KOHY.

HalinommupeHimyMy BUIaMHi KPEIUTHUX JIOTOBOPIB €:

. KoHcominamist 60priB: BUKOPUCTOBYETHCS Il 00'€IHAHHS KUTBKOX
OOpriB B OJIMH KPEJHT Ta OJIMH IOMICSYHHUM TUIATIK.

. OcobucTuii KpeauT: KpeauT Bij OaHKy, KPEAUTHOI CHIIKU, OHJIANH-
KpeauTopa, KpeAUTHOI KoMITaHii abo ¢i3M4HOi 0co0u, BUAaHU Ha Oyab-sKi IILTI.

. Inoreka: 3a3Buuail BiJ OaHKY, KPEIUTHOI CHUIKH, OHJIAHH-KPEIUTOpa
a00 1MOTEYHOT0 KPEIMTOPA, HAJIAE TPOIII JUISI OTLJIATH KHUTIIA.

. ABTOKpenuT: ABTOKpPEAHWT, IO HANAETHCA OAHKOM, KPEIUTHOIO
CHIJIKOIO, OHJANH-KPEeAUTOPOM, (PIHAHCOBOIO KOMIMAaHI€ ab0 HaBITh TUIEPOM,
MOKPUBAE BAPTICTh TPAHCTIOPTHOTO 3aco0y [147].

Xoya MO3UKHU BIAPI3HAIOTHCS 3a JIETASAMH 3aJIe)KHO BiJl IXHBOI METH, 3MICT
yCiX KPEAUTHHUX JOTOBOPIB MA€ NEsKl 3arajbHl pucH. Jl0 HUX HallexaTh: XTO €
MO3WYATHPHIUKOM Ta MOT0 KOHTAaKTHA 1H(OpMAIIisi, XTO € KPEIUTOPOM, OCOOTHBOCTI
yrogu (cyma, TEepMiH, MPOIIEHTHA CTaBKa TOIIO), BUMOTM 1O TOTalIeHHS Ta
mTpadu 3a MPOCTpOUYEHHST a00 HEIUIATEXi, a TaKOXX BHUMOTH JIO 3aCTaBH, SKIIO
BOHU 3aCTOCOBYIOTHCH.

[IpouieHTHa CcTaBKa 3a KPEIUTOM 3JIEKUTh BiJ HOro THUMY, KPEIUTHOTO
PEUTHHTY MO3UYAILHUAKA Ta TOTO, UM € KpeAauT 3abe3nedeHnM M Hi. J{ms kpenurty

TaKOX MOXKC 3HaI[O6I/ITI/IC}I 3acCTaBa, TOOTO MaTCpiaJIBHI/Iﬁ AKTHUB, SIKUM MOYKE 6YTI/I
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OTPUMAHUN KPEAUTOPOM, SKIIO KPEeAuT He Oyne cruradeHo. BHCOKiI BiACOTKOBI
CTaBKM PETYNIOIOTHCS JEpKAaBHUMHU Ta (eaepaqbHUMH 3aKOHAMHU. Y MOBH
HapaxyBaHHS BIJICOTKIB, a TaKOX iX (DiKcOBaHa (3aJIMIIAETHCS HE3MIHHOIO CYMOIO)
Yy IUIaBaioya (3MIHIOETBCS 3 4acoM), OyayTh 3a3HadyeHl B kpenuTi. [lmaBaroui
CTaBKM KOMICIM MEpIOJIMYHO KOPUTYIOTHCS Ta, SIK MPAaBHIIO, BUKOPUCTOBYIOTHCSA
JUIIE y CKIATHUX KpeauTax, TAaKUX sIK IMOTEYHI KPEAUTH Ha KUTIO 31 3MIHHOIO
cTaBKoOIO [162].

[Ticnst TOorO, SIK KPEAUTOP 1 MO3UYAILHUK BU3HAYATh CYMY MO3UKU, KPEUTOP
BUKOPHUCTAE TaOJUII0 aMOpTHU3allii, o0 po3paxyBaTH MLIOMICSYHHMI TIJIATIK,
MOAUIMBIIY KUTBKICTh IJIATEXKIB, [0 MalOTh OYTH 3/1MCHEH1, Ta JOAABIIN BICOTKU
JI0 IIOMICSYHOTO TUIaTexXy. YuM IoBIlIe MOTPIOHO MIIATUTH, TUM JOPOKYA 1OTEKa.

Jlesiki MO3UMKM MaroTh MEpelriadeHi KoMicii Ta mrTpadu 3a JTOCTPOKOBE
noramenHs. lltpadu 3a mocTpokoBe moramieHHs 3a3BUYall 3yCTPIYAOTHCS B
aBTOMOOUTLHUX a0o0 cyOcTaHJapTHHX 1MOTeYHUX KpeauTax. PediHaHcyBaHHS
IMOTEYHOTO ab0 AaBTOKPEAUTY TaKOXK MOXe MaTth ITpadu 3a JOCTPOKOBE
norameHHs. BoHU Tpu3HAYeH IJisi 3aXUCTy KPEAUTOpa, SKUH OYiKye TEBHOT
MPUOYTKOBOCTI 332 CBOEIO MO3UKOIO MPOTATOM MEBHOTO nepiony yacy. Hampuknan,
SKIIO MO3UYATBHUK TMOTAIIA€ ' ATUPIYHY MO3UKY MPOTATOM TPHOX POKIB, KPEIUTOP
BTpayvae MpuOYTOK BiJ BIJICOTKIB, SIKM1 OYIKYBaBCSI 32 OCTaHHI JIBA POKU TTO3UKH.

tpadu 3a AOCTPOKOBE MOTAIllIEHHS 3a3BUYail CTAHOBIATH 2% BiJ CyMHU
3a00proBaHocTi abo MICTh MICAIIB BHIUIATH BiACOTKIB. lle Moxe cyTTeBO
BIUIMHYTH Ha BapTiCTh pediHaHCYBaHHS KpeauTy. bararo cyOcTanaapTHUX
KPEIUTIB BKIIOYAIOTh IITpadu 3a JOCTPOKOBE IOTAIEHHS, SIKi, Ha JYMKY
OTIOHEHTIB, CHpPSIMOBaHI Ha OIMHMX, AKI 3a3BUYail € TUMH, XTO OTPUMYE Taki
no3uku. [lozuku FHA, mo miaTrpumyroTbes ypsiioM, 3axulleHi (enepaibHUM
3aKOHOJABCTBOM BiJ IITpadiB 3a JOCTPOKOBE MOTAIICHHS, SKIIIO MO3WYaJbHHUK HE
Mae€ 1MOTEeKH 3 MyHKTOM PO JOCTPOKOBE MOTAIIEHHS MPHU Tpoaaxy [42].

Ko Mmo3uyaJbHUK —MPOIyCKae IUiaTexki abo KpeIUTHUH JOTOBIp

MOTAIAETHCSA 13 3aMI3HEHHSIM, KPEIUT BBAXKAETHCSA TAKUM, IO MPOCTPOUUB HOTO.
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[To3nuanpbHUK MOXE HECTH BIAMOBINAIBHICTH 3a MOTEHIIINWHI CyA0B1 30UTKH, 1100
KOMITCHCYBaTH KPEIUTOPY TTOHECEH1 30U TKHU.

Kpenutop, sikuii mopymuB abo HE BUKOHAB 3000B'SI3aHHS, MOXE MOPYIIUTH
CYyIIOBUH TIpOIleC 1 JOMOTTHCS, W00 CyJ TPUTATHYB IO3WYAIbHUAKA J0
BIJIMOBIAIBHOCTI 3a CYyJIOB1 BUTpaTH, HEYCTOMKY, 1 HaBITh BUMarap apemry ado
NpoJaXxy aKkTUBIB Ta MaiHa JJig norameHHs 6opry. Kpim toro, nmopyuieHHs abo
HEBUKOHAHHS CYJOBOIO pIIIEHHA MOXe OyTH BHECEHO A0 KPEAMTHOI icTopil
MO3UYaIbHUKA.

OOoB's13k0BUI  apOiTpak BHUMarae BiJ TNO3WYAIbHUKA Ta KpEeauTOpa
BUpILIYBaTH CHOpU yepe3 apOiTpa, a He uepe3 cynoBy cucremy. [lonan 50%
KPEIUTHUX YCTAHOB BKJIIOYAIOTh OOOB'SI3KOBUH apOITpaXk O CBOIX KPEIUTHUX
JIOTOBOPIB, OCKUIBKHU 1€ BBAYKAE€THCSI IMIBUJIIINAM 1 JICIICBIINM, HI)K 3BEPHEHHS 0
cyny. ApOiTpaxk miepedae OCTaTOYHE PIIMIEHHS B PYKH OJIHIET 0ocoOH, sKa,
WMOBIpHO, Ma€ OUIBIIMKA JOCBIA Ta 3HAHHS IPaBa, HK IIICTh MPUCSHKHUX y 3alll
cyny [44].

OO0oB'si3k0BUI apOiTpax, SK MPaBHIIO, HAJAE€ TepeBary KpeauTopam, sKi
MalTh IOPUANYHUX KOHCYJIBTAHTIB, IO CHEHIaTi3ylOThCS Ha ILOMY IMPOIIECI.
[To3uyanbHUK YacTO HE Ma€ KOJHOTO ab0 Mae HeaJeKBAaTHE MPEACTaBHUIITBO,
OCK1JIbKU aJJBOKAaTaM HE TapaHTYETHCS OIUIaTa B apOITPAKHUX CIIPaBax.

Anensuig micist apOITpaXXHOrO PIIIEHHS HEMOXJIHMBA, a 3aKOH MPO YECHY
KPEIUTHY 3BITHICTb Ta 3aKOH MPO JIOCTOBIPHICTh KPEAUTYBAaHHS HE MAalOTh
YKOJTHOT'O 3HAYCHHSI, III0 TAKOK CTABUTH IMO3MYATHLHUKIB Y HEBHTITHE CTAHOBUIIIC.

denepanbHi Ta JepKaBHI 3aKOHU PO 3aXKCT MPaB CIIOKMUBAYIB 3aXUIIAIOTh
BiJl XWKAI[bKOi Ta JIMXBAPCHKOI TAKTHKW KPEIUTYBAaHHSA, SKYy BUKOPHUCTOBYIOTh
KpeauTOpHr. 3aKOH PO MPaBAy B KPEAUTYBaHHI, 3aKOH PO BPETYJIFOBAHHS ITUTAHb
HEPYXOMOCTI Ta 3aKOH MPO 3aXUCT JOMOBJIACHUKIB Ha (QeaeparbHOMy piBHI
3aXMINAOTh MO3UYATBHUKIB Bl XMKAIIbKUX KPEAUTOPIB. bararo mraTiB npuitHsIN
CYIIyTHI 3aKOHHU TPO 3aXUCT IpaB CIOXKUBAYIB BiJ XIM>KalTBA Ta JUXBApPCTBA IS

3aXUCTy MNO3W4aNbHUKIB. OOWIBI CTOPOHM BHUIPAIOTh, OCKUIBKH KPEIUTOPHU
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BCTAHOBJIIOIOTh PO3YMHI CTaBKH TIOTAllICHHS BIJICOTKIB, a TO3WYAIbHUKA
OTPUMYIOTH BKpaii HeoOX1aHy Mo3uKy [136].

VYci kpenuTHI Yyroaw MOBUHHI MICTHTH 3arajbHl YMOBH, IO BU3HA4YalOTh
IOpUIYHI 3000B'sI3aHHS KOXKHOI cTOopoHW. Hampwkmiaa, ymoBu momo Tpadika
MIOTAIlICHHSI, HEBUKOHAHHs 3000B's13aHb a00 MOPYIICHHS IOTOBOPY, MPOIEHTHOI
CTaBKH, 3a0€3MEeUYCHHsI TIO3UKH, a TAaKOXK 3alpPONIOHOBAHOI 3aCTaBH, IOBHHHI OyTH
4ITKO BUKIaaeH1 [42].

Takox 1ICHYIOTh CTaHJAPTHI IOPUANYHI YMOBHU, II0 MICTSATHCS B KPEAUTHHUX
JIOTOBOpax, HE3aJIe)KHO BIJI TOrO, YU YKJIAJAAEThCA JOTOBIP MIX POJUHOIO Ta
TIPY35IMHU, YA MK KPETUTHUMH YCTAHOBAMH Ta KITIEHTAMH.

YoT1upu KJIHOYOBI YMOBH, SIKI CIiJ| 3HATH Mepe]l MIAMUCAHHSAM KPEAUTHOTO
JIOTOBODY:

. Bubip mpaBa: 1€ CTOCYEThCS pPIZHHUIII MDK 3aKOHAMU B PI3HUX

IOpI/IC,Z[HKHiHX. ﬂKIHO 3aKOHH B IIITaTax, TIIOB's13aHi 3 IIO3HUKOIO, BiI[pi?»H}II-OTI)C}I OJdHC

BIJI OJIHOTO, HEOOX1HO BU3HAUYMUTH, 3aKOHH SIKO1 FOPUCIUKIIIT
3aCTOCOBYBAaTUMYThCHI.
. 3ajlydeHl CTOpPOHU: 1€ MO3WYAIBHHUK 1 KPeAuTop, 1 IH(opmalis npo

HUX y KPEIWTHIM Yroji MOBHHHA MICTUTH IMEHA, aIpecy, HOMEpPHU COIlajIbHOTO
cTpaxyBaHHs (g Ppi3uyHUX 0C10) Ta HOMEPH Tene(OHiIB.

. Kinay3yna npo MOAUIBHICT: 1€ TOJIOXKEHHSI CTBEP/KYE, 110 YMOBHU
JIOTOBOPY € HE3AJIGKHUMHU OJHAa BIJ OMHOI. SIKIIO CyJq BHU3HA€E OJHY 3 HHX
HEBUKOHYBAHOIO, 11¢ HE 03HAYae, 0 1HII TaKOX He MIJIATaloTh BUKOHAHHIO.

. IIyHKT Npo MOBHY yroay: LE€d IYHKT BU3HA4a€ OCTATOYHY yroay Ta
3aMIHIOE OY/b-5IK1 IOMOBJICHOCTI, JJOCSITHYTI paHiIlie i 9ac meperopopis [148].

[To3uKu BUKOPHCTOBYIOTH JBa BUIM IOTAIICHHS: HA BUMOTY Ta (pikcoBaHUM
TUIaTIK.

Bexkceni 10 BuMoru 3a3Bu4ail BUKOPUCTOBYIOTHCS ISl KOPOTKOCTPOKOBHUX
MO3UK, 1 YaCTO BUKOPHUCTOBYIOTHCS, KOJM JIIOAM MO3UYAIOTh Y JIpy3iB a00 4JeHIB

poaunu. [HOAI GaHKM MPOMOHYIOTH MO3UKU 10 BUMOTH KJIIEHTaM, 3 SKUMHU BOHU
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MaloTh YyCTalleHI CTOCyHKH. LI mo3uku 3a3Bu4ail He MOTPeOYIOTh 3acTaBU Ta
HA/IAI0THCS HA HEBEJIMKI CyMH.

[XHBEOIO KITIOYOBOIO OCOOIHMBICTIO € Te, K BOHM Moramarothes. Ha Bimgminy
BiJl JTOBTOCTPOKOBUX TIO3WK, IOTAIICHHS MOJXKE BHMAaratucs Oyab-KOIH, KOJIU
KpeauTop 3alaxka€, 3a YMOBU HaJaHHS JOCTAaTHBHOIO MoONEepemkeHHsa. Bumora
1I0J10 MTOBIIOMJICHHSI 3a3BUYall MponucaHa B KpeAuTHiN yrozl. [lo3uku Ha BUMOTY
3 IpY3SIMU Ta WICHAMH POJWHHN MOXKYTh OYTH MTMCEMOBOIO YTOJIOI0, )16 BOHA MOXKE
HE MaTy IOPUINYHOI crid. BaHKIBChKI MO3UKK Ha BUMOTY MalOTh IOPUIUYHY CHITY.
3axucT BiJ oBepapadTy € OJHUM 13 NMPUKJIAIB OAaHKIBCHKOI MO3UKA HAa BUMOTY:
SKIIO HEMa€ TpolIel Ha paxyHKy, MO0 MOKPHUTH Y€K a00 aBTOMATHYHE 3HSATTS
KOIITIB, OaHK iX BUIUIATUTh. lle HeBenuka MO3MKa, SKy IMOBUHHI MIBUIKO
MOTracuTH, 3a3BUyaii 31 mrpadom [119].

[To3uku 3 (hiKCOBaHUM TEPMIHOM 3a3BHUYAN BUKOPUCTOBYIOTHCS JJISI BEJIUKUX
MOKYTOK, 1 KPEAUTOPU YaCTO BUMArarTh, 100 MpuUI0aHU TOBap, HaWyacTiIle
OynuHOK abo aBTOMOOUIb, CIYIryBaB 3acTaBOl y pa3l HEBUKOHAHHS
NMO3WYAIBHUKOM 3000B's3aHb. [loramieHHs 3a1HCHIOETBCST 332 (hIKCOBaAaHUM
rpagikoM, YMOBHU SKOTO BCTAaHOBJIOIOTHCSI HAa MOMEHT MIiJNUCAHHS TO3UKHU.
JeSIKUX BHIAQJKaX MO3MKY MOXHA IOTAaCUTH JIOCTPOKOBO Oe3 mTpadHUX CaHKITIH.
B iHmmMx BUMagKax JOCTPOKOBE MOTAIICHHS CYIPOBOIKYETHCS MITPadOM.

3a CBO€IO MPHUPOJIOI0, JOTOBIP Y3TOKYETHCS Ta MIAMHCYETHCS 0OOMa
CTOpOHAMH, TOMY SK IO3MYAJbHUK, TaK 1 KPEAUTOP IOBHHHI PETEIBHO HOTO
MEPETIITHYTH Ta MOTOIUTUCS 3 YCIMa YMOBaMU TIEPET ITiIMTHCAHHSIM.

[IpocTi Bekceni HaraayrTh KPEIUTHI YTOAH, aJIe € MEHII CKJIagHuMu. Yacto
BOHU € HE OUIbII HIXK JTUCTAaMHU-3000B'I3aHHAMU 1I0JI0 OIUIATH, TAKUMU SIK OOproBi
po3nuCcKH a00 TPOCTI BEKCENl Mo TUIaTiK Ha BUMOry. [lo3ndanbHUK a00 KPEeIuTop
MUIIIE JICT, Y IKOMY BKa3ye, CKiJIbKU TpoIe Mmo3udaeThest abo OepeTrhes B O6opr, a
TaKOK YMOBH MOTaIICHHS.

Bouu MoxyTh OyTH 3a0e3meueHi 3acTaBOl0, MaTH BIJICOTKH Ta PO3CTPOUKY

TOIIO, SIK 1 KPEAUTHUHN JOTOBIp, aje Iie He Tak. KpeauTHi yroau € CKIaaHIIINMH,
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MaioTh  crenudiyHi  GopMynoBaHHS Ta €  OQIUIHHUMU  IOPUAUYHUMU
JIOKyMEHTaMHU.

Hactynmaum 1oroBopoM € OaHKIBChKI JIEMO3UTH. bBaHKIBCBKI JIETO3UTH
CKIIAJAIOThCS 3 TPOIIEH, PO3MIMICHNX Y 0aHKIBCHKUX YCTaHOBax JUIsl OE€3MEYHOTO
30epiranns. Lli gemo3uTH BHOCATBHCSA Ha JEMO3UTHI PaxXyHKH, Takl SK OIIAJIHI
pPaxyHKH, PO3paxyHKOBI PaXxyHKH Ta paxXyHKHU TpPOIIOBOTO PUHKY Y (DIHAHCOBHX
yCcTaHOBaX. BriacHMK paxyHKy Ma€ TIpaBO 3HIMATH BHECEHI KOINTH, SK IIe
nepeadayeHo yMOBaMHU JJOTOBOPY PO PaxyHOK.

Y CHIA yroau mpo OaHKIBCBKI JEMO3UTH B OCHOBHOMY PETYIIOIOTHCS
dbenepalbHUIMH 3aKOHAMH, TaKUMH SK TOJOXKEeHHS DenepanbHOI pe3epBHOI
cuctemMu Ta eauHuil komepuidHuii konaekc (UCC), mpuyomy 3aKOHU JIEIKUX
HITAaTiB TAKOX BIAITPAaIOTh NEBHY poib. L1 mpaBuia peryaoTh Takl acleKTH, SK
HAsIBHICTh KOIITIB, PO3KPUTTS 1HQPOpMaIlii Ta MPaBOBI BIIHOCHHU MDK OaHKOM 1
BKJIagHUKOM [150].

[Tonoxennss denepanbHOi pe3epBHOI CUCTEMHU 3000B’s3ye (hIHAHCOBI
YCTAaHOBM HaJaBaTH 4YITKYy 1H(OpMAII0O TPO YacoBl PaMKH, MPOTITOM SKHUX
JIETIOHOBAH1 KOIITH OyyTh AOCTYIHI AJIS 3HATTS.

banky MOBUHHI MOBIIOMJISTH MOTEHIIMHUM KIIIEHTAM PO CBOKO KOHKPETHY
MOJIITUKY JOCTYITHOCTI TIEpe]l BIAKPUTTIM paxyHKy Ta HaJlaBaTH MOBIJOMJICHHS Ha
MOTIEPETHHO HAIPYKOBAHUX KBUTAHIIISAX MPO JICTIO3HT.

[TonoxeHHST TaKOX BH3HAYa€, SK OaHKH 0OpOOJISIOTH 1HKACAIIIIO YEKIB 1 Jac,
KOJIM KOIIITH CTAlOTh JTOCTYITHAMH TIICJISI ICTIOHYBaHHS YeKa.

€IuHul KOMEpIIMHUN KOAEKC, 30KpeMa cTarTs 4, 3a0e3nedyye NpaBOBY
OCHOBY JijIsl OaHKIBCHKHX JICTIO3UTIB 1 300PiB, BKIIOYAIOYU TaKl MUTAHHS, K MIPaBO
BJIACHOCTI Ha JICTIO3UTHUN PaxyHOK 1 ITpaBa 0aHKy sIk areHTa 1o 30opy [239].

VY Toif yac sk (denepanbHUI 3aKOH 3a3BUYAil MepeBakae, 3aKOHU IITATy
MOXYTh PEryJIIOBaTH TEBHI aCMEKTH JCTMO3UTHUX YTOJ, 30KpeMa I0J0 Mepioay

30epiraHHs JJis IEBHUX THUIIIB YEKIB.
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banku, sk mnpaBWwIO, MarOTh THCHBMOBI JICTIO3WTHI YTOAU, B SKHUX
BUKJIAIAIOTHCS. YMOBHM 1XHIX BIJIHOCHH 13 BKJIQJHHKAMH, BKJIIOYAIOYU JETall
MIPOIIEAYP ACMO3UTY, 3HATTS KOILTIB Ta 1HITY BIANOBIAHY 1H(OpMAIIifo.

@denepasbHUN 3aKOH BUMAarae BiJ (IHAHCOBUX YCTAaHOB OTPUMYBATH,
MepeBIpsITH Ta 3amUCcCyBaTH 1HGOpPMaIlio, sSKa ieHTH(]iIKye 0Ci0, K1 BIIKPUBAIOThH
paxyHKH, JomoMararoud OOpoTHCs 3 BIJIMHUBAHHSM TIpolled 1 (iHaHCYBaHHSIM
Tepopusmy [135].

Cam penosutr y CHIA € 3000B's3aHHAM OaHKy Tiepel BKIJIAJIHUKOM.
BaHKiBCBK1 JIETIO3UTH CTOCYIOTHCS 1IbOTO 3000B'SA3aHHS, a HE (PAKTUYHHUX KOIITIB,
Akl Oynd BHeceHl Ha Jeno3utT. Koim XTock BiAKpuBae OaHKIBCHKUM pPaxyHOK 1
BHOCHUTH TOTIBKY, BiH NE€pe/aa€e MpaBo BIACHOCTI HA TOTIBKY, 1 BOHA CTa€ aKTUBOM
O0aHKy. Y CBOIO Uepry, paxyHOK € 3000B's13aHHAM mepei OaHKOM.

IcHye KinbKa pI3HUX THITIB JEMO3UTHUX PaxXyHKIB, BKJIIOYAIOYM MOTOYHI
pPaxyHKH, OLIaJHI PaxXyHKH, JEMO3UTHI PaXyHKU O BUMOTH, PAXyHKH T'POIIOBOIO
puHKY Ta neno3utHi ceprudikatu (CD) [S7].

[ToTOuHMI paxyHOK, SKMW TaKOX HA3UBAIOTh PAXYHKOM Ha JENO3UT 10
BUMOTH, — 11€ 0a30BHil po3paxyHKOBUH paxyHOK. CroxuBaui BHOCATH I'polll, a
BHECEHI Ipollll MOXKYTh OyTH 3HSATI 32 0a)KaHHSM BJIACHUKA paxyHKYy Ha BUMory. L1
paxyHKH 4YacTO JO3BOJISIIOTH BJIACHUKY PaxyHKY 3HIMATH KOIITH 3a JIOMOMOTOIO
OaHKIBCHKUX KAPTOK, YEKIB a00 M03a0ip>KOBUX KBUTAHLIN MPO 3HATTA KOIITIB. Y
JEeSKUX BUMaJKaX OAHKH CTATYIOTh LIOMICSIUHY IJIATy 3a MOTOYHI paxyHKH, alie
BOHH MOXYTh CKacyBaTH IUIaTy, SKIIO BJIACHHK PaxXyHKY BiJIIOBi/Ja€ IHIIAM
BUMOTaM, TaKMM SK HaJIAIMITyBaHHS MPSIMOTO JICMO3WTY a00 3IHWCHEHHS TIEBHOI
KUIBKOCTI IIOMICSYHUX TEepeKa3iB Ha ONIAIHUN PaXyHOK.

Omaani paxyHKH MPOMOHYIOTh BJIACHUKAaM PAXYHKIB BIJICOTKH 32 IXHIMHU
JIENIO3UTaMU; TIPOTE B JESKUX BHITQJIKaAX BJIIACHUKU PAXyHKIB MOXYTh CTSTYyBaTH
MIOMICSYHY IUIATy, SKIIO BOHU HE MIATPUMYIOTh BCTAHOBJICHUH OajaHC a0o TIEBHY
KUIBKICTh JEMO3UTIB. X04Ya OINAJIHI paxXyHKH HE TOB's3aHl 3 MarnepoBUMHU YeKaMHU
Yy KapTKaMmH, sIK MOTOYHI PaxyHKH, iXHI KOIITH BIIHOCHO JIETKO JOCTYMHI JJist

BJIACHHKIB PaXyHKIB.
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Ha mportuBary 1pomy, paxyHOK TpOIIOBOIO PHUHKY TMPOMOHY€E JEII0 BHUIII
NPOLEHTHI CTaBKU, HIX OIIATHUI PaXyHOK, ajie¢ BJACHUKU PaxXyHKIB CTHUKAIOTHCS 3
O1TBIIMMU OOMEXKEHHSIMU I10JI0 KUJIBKOCTI YeKiB a00 TepeKasiB, sKi BOHU MOXKYTh
3IIACHIOBATH 3 PaXyHKIB IPOIIOBOTO PUHKY.

Jlermo3uTH1 paxyHKH 10 BUMOTHM. IiHAHCOBI YCTAaHOBM HAa3WBaIOTH Il
pPaxyHKH TPOLEHTHUMU  PO3PAXyHKOBUMH  paxyHKaMHu, pPO3PaxyHKOBUMU
paxynkamu «[lmrocy» abo paxynkamu «IlepeBarm». L{i paxyHku noeaHyooTh y cobi
XapaKTEPUCTUKU  PO3PAXyYHKOBUX Ta  OIIAJHUX  PaxyHKIB, JIO3BOJISIOUU
CTHIOYKMBAYaM JIETKO OTPUMYBATH JOCTYH JO CBOIX TPOIIEH, a TaKOXK OTPUMYBATH
BIJICOTKH 3a CBOIMHU Aeno3utamu [149].

Jeno3uTtHi cepTUdIKaTH/CTPOKOBI JIETO3UTHI paxyHKU. SK 1 oOIaaHui
pPaxyHOK, CTPOKOBHMI JE€NO3UTHUN PAXYHOK € 1HBECTHLIIMHUM 1HCTPYMEHTOM JJIst
criokuBayiB. Takox Bigomi sk Jeno3utHi ceptudikaru (CD), cTpokoBi A€MO3UTHI
paxyHKH, SIK TPaBWIO, MPOMOHYIOTH BHUILY HOPMY MPUOYTKY, HDK TpaauIliiHI
OLIAJHI paxyHKH, aje Tpolll MOBUHHI 3aJMIIATUCA HA PaXyHKY HpPOTATrOM
BCTAHOBJICHOTO TeEpioy 4acy. B IHIIMX KpaiHaX CTPOKOBI JEMO3UTHI PaxXyHKH
MaloTh aJbTEPHATUBHI Ha3BH, TaKl SIK CTPOKOBI JIETIO3UTH, PAXYHKHU 3 (PIKCOBAaHUM
TEPMIHOM Ta OIIaJH1 O0iraiii.

bankiBcwki gaeno3ut Ha cymy go 250 000 momapiB CIIIA 3actpaxoBani
denepanbHOIO  KOMiciero 31 cTpaxyBanHs jAeno3utiB (FDIC). HamionansHa
acomiarisi kpenutHux cniiok (NCUA) cTpaxye paxyHKH KPEIUTHUX CIIUIOK Ha
cymy 110 250 000 nonapis CILA [161].

BaHKiBCBKI JI€TIO3UTH — 116 OCHOBHHUM CIOCiO 30epiraHHs rpolei, roJI0OBHUM
YUHOM Ha OIIAJHUX PaxyHKaX, pO3paXxyHKOBHX paxyHKaX Ta paxyHKaxX rpOIIOBOTO
pUHKY. BaHKIBCbKI Jemo3uTh — 1e crnoci® Oe3neyHoro 30epiraHHsl Tpoiien 3
MOJKJIMBICTIO AOCTYIY 10 HUX y OyJb-SIKHUIi Yac y 3py4HH 11 HUX CHOCIO.

Kpim Toro, 6aHKIBCHKI JEMO3UTH — 11€ HAIIAHUN CMOCIO 3a0IMaguTH TPOIII.
BianoBigHa cyma BiJICOTKIB, SIKY KJIIE€HT 3apo0Jisi€, 3a€KUTh BIJ TOTO, CKIJTbKHU Ta
Ha KWW TEPMiH BKJIaJae cBOi rpommi. [licis 3akiHYeHHS TEpMiHY BiH OTPHUMYE

CyMy CBOI'O JACIO3UTY Hazad pasoM 13 HapaXOBaAHUMHU BiI[COTKaMI/I. Baxnuso
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3a3HAYMUTH, [0 X04ua OAHKIBCHKI JEMO3UTH BBAXKAIOTHCS JyKe OC3MEYHUMH, BOHHU,
SK TpaBWIO, TMPOMOHYIOTh HIDKYY MNPUOYTKOBICTh TMOPIBHSHO 3  OLIBII
PU3UKOBAaHUMH 1HBECTHUIIISIMU, TAKUMU K akKifii uyu obmirai [111].

Komu ocob6a pobutes nemno3ut y 0aHKy, BOHA MMO3WYAE CBOI TPOIII yCTAHOBI.
HaTtomicTe 0aHK MOTrOJKY€ThbCSl BUILIAYyBaTH BIJCOTKH Ta TapaHTyBaTu Oe3MeKy
rpomeid. Lls yroga o3Hadae, 1m0 OaHK BMHEH BHECEHY CyMy, ITO3HAYar4M ii K
3000B's13aHHS Y CBOEMY OajaHci.

3apaxyBaHHS KOIITIB MOXE 3aiHATH KUIbKa pOOOYUX JHIB, ajie MICIs 1bOTO
ocoba Moke 3HIMaTH iX abo BuTpadaTu. OmHAK, U ACSIKAX PaxXyHKIB, TAKUX SK
paxyHKH 3 JEMO3UTHUMU cepTudikatamMu, MOTPIOHO TMOYEKATH 1O 3aKIHYCHHS
TepMiHy Aii, 00 OTpUMATH AOCTYN A0 cBOiX KomTiB. IlIBUaKiCTH mocTymy 110
BHECEHHMX KOUITIB 3aJI€KUTh BIJ CHOCOOY BHECEHHS. 3HATTS KOILUTIB Ta IJIATEXI
MO>KHA 31MCHIOBATH 3 OUIBIIOCTI PaXyHKIB, X04a MOXYTbh 3aCTOCOBYBATHUCS YMOBU
Ta OOMEXKEHHS, OCOOJMBO I PaxyHKiB, MPU3HAUYECHUX [UJISI JOBIOCTPOKOBHUX
3a011a[KCHb.

banku mpairoroTh, MpUAMarOYd JSMO3UTH BiJl KIIEHTIB, SIKI BOHH IOTIM
BUKOPUCTOBYIOTh I (DIHAHCYBAHHSI MO3UK Ta 1HIIMX 1HBECTHIINA. OJHAK BOHU
3000B'13aH1 TPUMATH YACTUHY IHUX JICTIO3UTIB JOCTYIMHOI ISl 3aJ0BOJICHHS
HeraifHMX moTped CBOIX BKJIAJIHUKIB Yy 3HATTI KomITiB. e rapantye, mo KiIi€HTH
MOXXYTh OTPUMATH JOCTYI 1O CBOIX T'POIIEH, KOJIM 1€ HEOOXIAHO, MIATPUMYIOUH
JOBIPY JI0 CTaOlILHOCTI Ta JKBIAHOCTI OaHKIBChKOI cuctemu [149].

Lentpanbauii 6aHK (IHAHCOBOI CUCTEMH KpaiHM BIJITPA€ BUPIIIAIBHY POJIb
y poMy Tiporieci. Ll ycraHoBa BCTaHOBIIOE PE3€PBHI BUMOTH, TOOTO MIHIMAJIbHY
CyMy p€3epBIB, SIKy KOXEH OaHK MOBUHEH yTpUMyBaTu TMij naeno3utu. Komm
HEHTpaJIbHUI OaHK 3HIKYE pe3epBHI BUMOTH 3a JICTIO3UTaMH, 11€ T03BOJIsIE OaHKaM
MaTH OLIbIIE KOIUTIB, JOCTYMHUX JUIS KPEAUTYBAHHS MIANPUEMCTB 1 CIOXKHBAYiB
abo 1HmMX 1HBecTUIIN. lle NOTEHHINHO MOXE CTHUMYIIOBaTH EKOHOMIUHY
aKTHUBHICTh, HaJarO4YM OUIbIE Tpoled JUisi MO3WK 33 HIKYUMHU MPOLICHTHUMHU

craBkamu [53].
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baHKiBChKI JEMO3UTH JOTIOMAralTh EKOHOMIIl KpaiHu, 3a0e3Medyrdn
OaHKM KamiTajioM, HEOOXIMHUM HJis KpeauTyBaHHA (i3MUHUX OCiO Ta
nignpueMcTB. Lle kpenuTyBaHHS MIATPUMY€E €KOHOMIYHE 3POCTaHHS, JO3BOJISIOUN
MIIPUEMITSIM PO3MOYNHATHA a00 PO3IMHPIOBATH Oi3HEC, TOMOBIACHUKAM KYITyBaTH
JKUTIIO, a CIOoXHBadyaMm (iHaHCYyBaTU MOKynkH. [lo cyTi, GaHKIBCHKI JEMO3UTH
M1/DKUBIIIOIOTh KPEIUTHY JISUTBHICTD, sIKa CTUMYJIFOE 1HBECTHINNI, CIIOKUBAHHS Ta,
3pEIITOr0, EKOHOMIYHE 3pOCTaHHS.

OcobnuBicTio OaHKiBChKHX a0oroBopiB € Te, mo y CIHIA Hema okpeMoro
JIOTOBOPY PO BIIKPHUTTS PaxXyHKY, a JIWIIE JIETO3UTHUHA JOTOBIp, KU BKIIFOYAE
NOTOYHUM paxyHOK. [IoTouHMi paxyHOK — 11e (PIHAHCOBHI PaxXyHOK, TPU3HAYEHU I
JUTSL TIIOJIEHHOTO BUKOPUCTAHHSI Ta BUTPAT, TAKUX SIK 3HATTS TOTIBKM B OaHKOMaTax
ab0 KymiBis MNPOAYKTIB 3a JOMNOMOTOK Ae0eToBoi KapTku. IloTouHl paxyHKu
JOCTYIHI B 0aHKaxX Ta KPEAWTHHUX CITUIKax, BKIIFOYAIOUW TpadulliiHi OaHKW Ta
OaHKH, 1110 TIPAIIOIOTH JIUIe OHMaiH [134].

[ToTo4H1 paxyHKH MpU3HAYEH] JUIS MIOJICHHUX OIEepalliii, TaKuX SK KYIiBJIs
MPOJYKTIB, OTPUMAaHHS 3apruiaTh abo 3HATTS TOTIBKM B OaHKoMmaTi. binmbmiicte
PO3PaxXyHKOBHX PaxyHKIB MalOTh JeOCTOBY KapTKy, Ky MOKHa BUKOPHCTOBYBATH
B OankoMarax abo marazuHax. barato po3paxyHKOBUX paxyHKIB MalTh IUIATy 3a
HIOMICSIYHE OOCIyTOBYBaHHS, TI€BHI THUIM TpaH3aKiii abo BUTpaATH, IO
NEepPEeBUIIYIOTh Ball OajaHC.

[ToTouHi paxyHKH MOXYTh MaTH IIOMICAYHY TIUIaTy, SIKa YacTo
CKACOBYEThCS, AKIIO o0co0a BIJMOBIA€E TaKUM BHUMOTaM, SK IIJTPUMKaA
MIHIMQJIBHOTO OajaHcy a00 OTpUMMaHHsS MEBHOI CyMH NPSIMUMHU JEMNO3UTaMHU.
Hampuknaz, 3aransuuii motroununii paxyHok Chase komtye 12 gonmapiB Ha MiCSIIb,
aJie 14 I1aTa CKaCOBYETHCS, SKIIO 0coba oTpumye 500 momapiB MpsSAMUX JICTIO3UTIB,
MOCTIHO TpUMae Ha paxyHKy moHaiiMmene 1500 gonapiB abo miaTpumye OaaHc
monaiimente 5000 nonapis Ha BianoBiaHMX paxyHkax Chase [40].

barato 06aHkiB Ta KpPEOUTHHUX CIUIOK IPOMOHYIOTh OE3KOIITOBHI
pPO3paxyHKOBI PaxyHKH, SIKi 32 3aKOHOM HE MOXXYTh CTATYBATH IIOMICSYHY TUIATY

abo BUMaraTtv MiHIMalbHOTO OanaHcy. Lleil TUI po3paxyHKOBOrO0 paxyHKY MOXe
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IPOMOHYBAaTH BIAHOCHO 0a30Bl MOCIYTH, ajieé 4acTO HOro Moke OyTH JOCTaTHBO
JUIS TOTPed OLIBIIOCTI JIFOICH.

binbmricte 6aHKIB Ta KPEAUTHUX CIIOK MPOIMOHYIOTH MPHUHAMMHI KiJIbKa
THUIIB PO3PaXxyHKOBUX PaxyHKiB, Xoua 6araTo XTo He MPONOHYE BCi 3 HUX. ba3oBuii
pPO3paxyHKOBHI paxyHOK 3a3BHuYail HE MPOIOHYE BIJCOTKIB YM BUHaropoj. Bin
MOX€ MAaTHh UIOMICSYHY IUIaTy, XO4a 3a3BUYail MOXHA BIJIMOBHUTHCS BiJ HEI,
OiATpUMYIOUM MiHIManbHui OanmaHc. [lpemianbHuil po3paxyHKOBHH PpPaxyHOK
3a3BMYail BUMarae Habarato BHUIIIOTO MiHIMaJIbHOTO OajnaHcy, Hanpukiam, 20 000
a6o 30 000 pomapis CIIA. HartomicTh BIH NpPONOHYE Taki IepeBaru, sK
CKacyBaHHs KOMICii OaHKOMaTiB a0 cHemiajdbHlI CTaBKM 3a KpEeIUTaMU YU
neno3utHuMu ceptudikatamu (CD). CnuibHUN pO3paxyHKOBUN PaXyHOK CXOXKUU
Ha TUIIOBUI PO3PAaXyHKOBUHN pPaxyHOK, ajie¢ MOBHUM JOCTYI O KOIITIB MAarOTh JIBI
ocobu.  bi3Hec-paxyHOK mNpu3HAYeHU [ OOpOOKM IIOACHHUX BUTpPAT Ta
neno3utiB Majoro 6i3Hecy. 1100 BigkpuTH Oi3HEC-paXyHOK, MOTPIOHO MpE'IBUTH
JOKYMEHTH, W0 MiATBEP/KYIOTh MpPaBO BJIACHOCTI Ha Oi3Hec. CTYIEHTCHKUIA
PO3PaxXyHKOBUI PaxyHOK MPOIOHYE OCHOBHI (YHKIII pO3PaXyHKOBOTO PaxXyHKY
JUIS. YYHIB CTapIIMX KjaciB abo KOJeMKiB. SIKIO BIACHUK paxyHKY MoJjiofiie 18
pOKiB, 0aTbku abO OMIKyH 3a3BUYail MOBHHHI OyTH CIIBBJIACHUKOM. PaxyHku 3
HU3BKUM OanaHcoMm abo paxyHku Lifeline po3paxoBaHi Ha JroJeH, K1 paHille He
Majii OaHKIBCBKOTO paxXyHKy a0o0 MaloTh HM3bKUW J0XiJ, 11 0a30Bl paxXyHKH
MaloTh HHU3bKI a00 HyJIbOBI KOMICIi Ta HE BHMAararoTh MIHIMAJbHOTO OajlaHCY.
Paxynku Lifeline € 000B'sI3KOBUMU 32 3aKOHOM y JI€IKUX INTaTaxX, Takux sik Hero-
HMopk. bBaHKiBChKi paxyHKM JPYroro IIAHCY IPOMNOHYIOTh OAHKIiBCBHKi BapiaHTH
JUTSL TIOJIEH, sIKI HE MArOTh MpaBa Ha TPATUIIAHUN PO3PAXyHKOBUN PaxXyHOK depe3
icTopito oBepapadTiB a00 HEOIJIAaUeHHUX YeKiB [44].

[ToTounuii paxyHOK — II€ 4YyAOBHH BHUOIp IJIs MIOJEHHUX OaHKIBCHKUX
noTped, TakuX SIK OTPUMAHHS 3apIjiaTH Ta MOKYIKH 3a JIOIIOMOTOI0 J1€0€TOBOT
KapTkH. Jlesiki MOTOYHI paXyHKHA MalOTh HIOMICSYHY IUIATy, SIKOi 3a3BMYail MOXKHA
YHUKHYTH, MIATPUMYIOYM MiHIManbHHUM OanaHc. barato ¢iHaHCOBHX yCTaHOB

TaKOX MPOIOHYIOTh 0€3KOIITOBHI MOTOYHI PaXyHKHU.
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OxpeMuM BUAOM JIOTOBOPY € yTroja Mpo YIPaBIIHHS ACTIO3UTHUM PaXyHKOM
(DACA), saKy TakoX Ha3WBalOTh YroAOK TIPO VIPABIIHHS, SBISE COOOIO
TPUCTOPOHHIO YTOAY MK KJIIEHTOM JCTO3UTY (OOP>KHHUKOM), KPEAUTOPOM KJII€HTA
JIENO3UTy (320€3MeYeHOI0 CTOPOHOI0) Ta OAHKOM.

VkiageHHs yroad TNpo KOHTPOJIb JEMO3UTHOTO PaxyHKY JO3BOJISIE
KpEIUTOpaM YJOCKOHAIIOBATH CBOIO YACTKY B JIETIO3UTHOMY PaxyHKY OOp:KHHKa
(§ 9-104 €nHOTO KOMEPIIMHOTO KOJEKCY) Ta BU3HAYATH, XTO MOXKE 1HIIIFOBATH
IHCTPYKLII 111010 PO3MNOPS/IKEHHS (Iepeka3y) 0aHKy CTOCOBHO KOHTPOJIbOBAHOTO
JIETIO3UTHOTO PaxyHKy [239].

Ilepm 3a Bce, iCHye JBa TWUIH JIOTOBOPIB MPO YIHPABIIHHA JIEIO3UTHUM
PaxyHKOM: aKTHBHI Ta MaCHBHI.

. AxtuBHuii DACA. SIkuio, Hanpukiaa, KpeaAuTOpU XOUyTh, 00 OaHK
npuiiMaB BiJl HUX JIMIIE€ IHCTPYKII IIOJO PO3MOPSKEHHS KOIITaMH, BOHH
BUKOPHCTOBYBAaTUMYTh YTOJly MPO AKTHUBHUN KOHTPOJIb JEMO3UTHOTO PAXYHKY
(Takox Biomy sik «OsokoBanuii DACAY). Ilicns BukoHanHst aktuBHOro DACA
O0aHK MpuiMae IHCTPYKIIIT MO0 PO3MOPSIKEHHS KOIITAMHU JIMIIE B KpeauTopa
0€e3 MoJaIbIIoi 3roiu OOPIKHUKA.

. [TacuBuuit DACA. bBigpln mnommpeHHM TMiIXO0JI0M € YKIaJaHHS
KPEIUTOPOM YTOJH MPO MACHBHUM KOHTPOJIb HAJ JCTIO3UTHUM PAXyHKOM (TaKOX
3BaHOi «1pykuHHOTO DACAY). ¥V npomy tumi ctpykrypu DACA OaHk cnodatky
OTPUMYE THCTPYKINT MIOJ0 PO3MOPSKEHHS KOIITAMH BIJ KIII€HTa JEMO3UTY.
[TacuBni DACA BK/IIOYaKOTh JIOJATKOBY 1HCTPYKIIIO, SKa HAa3WBAEThCS
MOYaTKOBOK 1HCTPYKIII€IO, IO JO3BOJISIE KPEAUTOPY HaAaTH OaHKY MOBIIOMIICHHS
PO TPUNUHEHHS BHUKOHAHHS I1HCTPYKIIH OOpKHWKAa MO0 paxyHKy y pasi
HEBUKOHAHHS BKJIAQIHUKOM KpEauTy. BHWKOHYHOUHM IMOYaTKOBY 1HCTPYKIIifO,
KPEAUTOp MEPETBOPIOE YIOAy NPO KOHTPOJb HaA JCMO3UTHUM PAXyHKOM 3
MacUBHOI HA akTUBHY [112].

Paxynku DACA mnpairoroTh 1HaKIe, HiK 1HIN OaHKIBChKI paxyHKd.. Ha
MOYaTKy MO3UYANbHUK, KpeauTop 1 Oank migmucyiots yrony DACA, B skii

BUKJIQJI€CHO YMOBH, IO PCryjJrOl0Tbh KOHTPOJb HaA ACIIO3MTHUM PaXyHKOM.
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[To3nuanpbHUK BKa3ye NEMNO3UTHHIA PAaxyHOK, Ha SIKUW TOLIUPIOETHCA MAisl yroau
DACA; vacto 1e omepaiiiiiHuii paxyHOK, Ha SKUH OyIyTh JEMOHOBaHI KOIITH
MO3UKH Ta 3 SIKOTO OYIyTh 37[1MCHIOBATUCS BUILJIATH 32 MO3UKOIO.

Yrona DACA Bu3Hauae, 4d Ma€ KpPEOUTOp AaKTUBHUM 4YM MACHUBHHIA
KOHTPOJIb Haja paxyHkoM. 3a macuBHOi DACA, mo3uyanbHHUK 30epirae MOBHHIA
KOHTPOJIb HaJl PAXYHKOM, SIKIIIO HE HACTAHE y3TOJ[KEHA «TPUTEPHA MO1s1», TaKa K
IPOMYIIEHUH MJaTiK ab0 OTOJIOMICHHS NpO OaHKPYTCTBO; SKILIO L€ CTaHEThCH,
KpeaAuTop Oepe KOHTPOJIb HaJl paXyHKOM.

3aBasku aktuBHIM yrogi DACA, kpenurop Mae MOBHUW KOHTPOJIb Ha[
paxyHKOM 3 camoro noyatky. [lo3nyanbHuk mMae oOMexeHUil abo B3arajii HE Mae
JIOCTYITy JIO KOIITIB Ha PaxyHKy, a KpEeIuTOp I1HIIIIOE BCl Omepailii Ha paxyHKY,
BKJIFOUAIOYN BHECCHHS KOIITIB MO3MKHU Ta 3HATTSA KOIITIB JIJISl TIOTAIIEHHS TTO3UKU
a00 1HIMUX J03BOJICHUX IuIeld. AkTuBHI yrogu DACA 3a0e3neuyroTh HalBUIIHMA
pIBEHB O€3MEKH JIJIsi KPEIUTOPIB.

HactynHuM BaKIMBUM OaHKIBCHKHM JIOTOBOPOM € JIOTOBIP 30€piraHHs.

30epirau — 1ie 6aHk abo iHIa (hiHAHCOBA YCTAHOBA, sIKa 30epirae Ta 3aXuIlnae
I[IHHI Tanepy KIIEHTIB, 100 3amoOIirTd KpajiXkili, BTpaTi ad0 MOIIKOKEHHIO.
banku-36epiradi MoXyTh 30epiraTu Taki aKTUBH, SIK aKIiii, oOJiraii uu 1HII1 iHHI
nanep, sk (GI3UYHO, TaKk 1 B eJEKTpoHHOMY BuTIsal. Lli GaHku BimirparoTh
BUpIIANBHY poOJib y 3a0€3MEeYeHH]I 3aXUCTy (DIHAHCOBMX AaKTUBIB 1 YacTo
BUKOPHUCTOBYIOTHCSI IHBECTUIIITHUMH KOHCYJbTaHTaMM ISl YIPABIiHHS aKTUBAMU
cBoiX kieHTiB [117].

bank-30epirau 30epirae ¢piHaHCOBI aKTHBH JJI O0€3MeUHOro 30epiratHs, oo
MIHIMI3yBaTH PHU3HUK Kpajaikku abo BTpaTu. [HBeCTHIlIHI KOHCYJIbTAHTHU
3000B's13aH1 OpraHi3yBaTH 30€piraHHs aKTUBIB, SKUMU BOHHU YIPaBISIOTH IS
cBOiX KmieHTIB. [[i akTuBu MOXyTh 30epiratucs y ¢i3uddiii abo eIeKTPOHHIM
dopwmi.banku-36epiraui TakoXX MOXYTh KepyBaTH (HPIHAHCOBUMHU paxyHKamH,
3MIICHIOBATH PO3PAXYHKU Ta BUPIIIYBATH MUTAHHS JOTPUMAHHS 3aKOHOAABCTBA Ta
OIO/JaTKyBaHHA. baHku-30epiradi MOKyTh BUCTYMAaTH B poJii 30epiradiB B3aEMHUX

dboHiB.
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banku-30epiraui — 1e, SK MTPaBWIO, BEIUKI Ta aBTOPUTETHI (ipmwu, 10
BIJIMOBIIAIOTh 3a YMpPaBJIiHHS aKTHUBAMHM BapTICTIO COTHI MIJbIOHIB 200 HaBiTh
MUIbSIPJIA JTOJIapiB.

[HBeCTUIITHO-KOHCANTHUHIOBl ()IpMH BUKOPUCTOBYIOTH 11 YCTAaHOBH JIS
3aXMCTy aKTUBIB KJIIE€HTIB Ta HAJAAHHS PI3HOMAHITHUX MOB'SI3aHUX 3 HUMU MOCITYT.

Oxkpim 30epiraHHs akTHBIB, OaHK-30epirad MoO)Ke€ TaKOX BHKOHYBATH 1HIII
3aBJIaHHA:

. Bouu MOXyTh 3iilicHIOBaTM TpaH3akiii Ta 3a0e3neuyBaTH
JTOTPUMAaHHSI HOPMAaTUBHUX BUMOT.

. BoHu MOXyTh HajjaBaTu OyXraiaTepchbKi MOCIYTH, 3BITYBaTH PO CTaH
aKTUBIB Ta CIPUSITH TOTPUMAHHIO TOIATKOBOTO 3aKOHOaBCTBA.

. OnikyH TakoXX MoO)ke OyTHM MpU3HAYEHUM [JIs1 KOHTPOJIIO Haj
aKTUBaMH HETOBHOJITHBOI JUTUHU a00 HEI€3JaTHOI JIOpOCioi oco0u Ta
YIPaBIIHHSI HUMU BiJ] IXHOTO IMEHI.

. binbmicte 30epiradiB  MPOMOHYIOTh CYMYTHI TOCIYTH, TakKi $K
aJIMIHICTPYBAaHHS PaxyHKIiB, 301p Ta pO3MOALT JMBIICH/IB 1 MPOIICHTHUX BHUILIAT,
a TAKOX YIPaBJIIHHS 1HO3EMHOIO BAJIIOTOIO.

. bank-30epirau  Moke 3aiiMaTUCS  1HBECTHUIIIMHOIO  MiSUTbHICTIO
KiTieHTiB. Ile Moke BKIIFOUaTH PO3MIIIICHHS 3aMOBJICHb Y OpoKepa Ha KYITiBI0 ado
NpoJaXx IIHHUX I[afnepiB, MEpeKa3 KOIUTIB HAa PaxyHKHM Ta 3 HUX, a TaKOX
3BITYBaHHS MPO AISUIbHICTh HA paXyHKax KIIEHTaM.

. 30epiraui TaKoXX MOXYTh HaJaBaTH TMOJATKOBY MIATPUMKY Ta
roTyBaTM HEOOXIJHI TOJATKOBI JeKjapailii, TOB'sI3aHI 3 1HBECTULINHOIO
MISUIBHICTIO KIIIEHTIB [162].

[Inata 3a iXHI MOCAYTH 3aJIEKUTH BiJ TOTO, 110 CaMe€ BOHHU HAJIal0Th, 1 MOXKE
0a3yBaTucs Ha BapTOCTI aKTHBIB, 1110 30€piratoThCs.

bank-30epirau Mo>ke MaTH MpaBo 3a MOTPEOU 3aBOJIOITH AaKTUBAMH, YaCTO Yy
noeHaHHI 3 JoBipeHicTio. lle mo3Bosise OaHKy-30epiradyy BUKOHYBATH Jii BIJ

IMEHI KJII€EHTA, TakKl AK 3A1MCHEHHS IIaTeXKIB a00 3MiHA 1HBECTHUIIIH.
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Pizaus Mix GaHkamu-30epirayamMu Ta TPAAUIIMHUMH OaHKaMH TOJISATAaE B
iXHIX OCHOBHUX poiisix. baHku-36epiraui BiAMOBIIal0Th, MEPII 3a BCe, 3a OE3MEUHE
30epiranHs ()iHAHCOBUX aKTHUBIB, 110 HaJIEXKaTh (Pi3MUHKM 0coOaM ab0 yCTaHOBaM.
BoHu Takok MOXXYTh MPOMOHYBATH MOCIYTH, MOB'SI3aH1 3 11€10 OCHOBHOIO POJLIIO.
OpHak BOHM HE MPOIMOHYIOTH Ti ) caMi BUJM TOCIYT, IO ¥ TpaaMIliiiHI OaHKH.
Tpaauiiiini 6aHku — 11e (H1HAHCOBI YCTAHOBH, OCHOBHOIO POJUTIO SIKUX € 30epiraHHs
JICTIO3UTIB KIIIE€HTIB Ta HaJaHHA M 1mo3uk. KiieHTn 6aHKiB MOBUHHI OyTH 3HaOMI1
3 II€I0 JISUTBHICTIO Ta MPOAYKTaMHU, Ikl OaHKU iM MPONOHYIOTh. TpanuiiiitHi 6aHKu
MOKYTh MPONOHYBATH 1HIIII CYIYTHI Ta KOPUCHI NOCIYTH, TaKl K 1HKacalis YeKiB,
KPEIUTHI KapTKH, IHBECTULIHHI MOCIYTH Ta O13HEeC-0aHKIHT. BOHM TakoX MOXKYTh
MPOTOHYBATH MOCIYTH 30€piraHHs I[IHHUX MarnepiB 1, TAKUM YMHOM, BUKOHYBATH
¢bynkuii 30epirayis [147].

Sk 3a3Hauanocs Buile, 0aHk-30epiray 3axumniae (iHaHCOBI aKTUBU (PI3UUHUX
oci0 Ta ycTaHoB. 3a MOTPeOU BIH MOXKE HaJJaBaTU JIOJIATKOBI CYIyTHI MOCIYTH.

CooronHi 30epiradi poOisTh OuIbIIE, HIX MPOCTO MIATPUMYIOTH O€3IMEKy
aKkTHBIB. BOHU TakoX Ha/IalOTh OyXTanTepChKi Ta PO3PAXyHKOBI MOCITYTH, KEPYIOTh
nuBieHAaMU a00 BIACOTKaMH, 110 OyJiM PO3MOJIIJIEHI Ha PaXxyHOK, Ta KEPYIOTh
npobneHHsM akiiii. bank-30epirau BUKOHYye Taki nii BiJ iMeHi kiieHTa, a SEC
rapanrye, 1o 30epiradi MOBIIOMJISTUMYTh KIIE€HTIB, KOJU BiJl IXHHOTO IMEHI
OyayTh NPOBOJWUTUCA TEBHI [li, OKpPIM HAJCWIAHHS PEryJsipHUX BUIIMCOK 3
paxyHKY.

banku-30epiradi  Ba)kJiMBi, OCKUIbKH SIK OKpeMi OCOOHM, TaKk 1 yCTaHOBH
NOTPeOYyIOTh MOCHYT O€3MeKH, IKi BOHU MPOMNOHYIOTh. BOHM MOXYTh OyTH L[IHHOIO
JIOTIOMOTOIO JIJIs1 BIACHUKIB (DIHAHCOBUX PAaxXyHKIB Ta aKTHUBIB, Kl HE XOUyTh (200
HE MOXYTb) OpaTh y4yacThb Y IIOACHHOMY YIPaBJiHHI ONEpalisiMU 3a CBOIMHU
paxyHKaMH Ta IHIIMMHU OTEpaIlisIMU 3 IIIHHUMU Tlarepamu. banku-30epiradi Takox
MOXYTh YIpPaBJIATH aKTUBAMM, CKJIAJAaTH 3BITH, 3a0e3meuyBaTh JOTPUMaHHS
IpaBuJj Ta JOCATATH LLJIEH MOJAATKOBOTO YIPABIiHHS.

@daxkTOpuHTOBa yroja TMOJSArae y MPOJAXy MIJIPUEMCTBAM  CBO€EI

ne0ITOpchKoi 3a00proBaHocTi (paxyHKiB-pakTyp) TpeTid ctopoHi ((akropy) 3i
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3HWKKOIO B OOMIH Ha HeraiHuii rpomoBuil moTik. Lle mo3Bonsie mianmpuemcTBam
MIBUAKO OTPUMATH AOCTYI 0 OOOPOTHOTO KamiTaidy, HE YeKaro4H, MOKU KIIEHTH
OIUIATSTh CBOI paxyHKHU-(pakTypu [43].

dakTopuHroBa yrojga — 1e (piHaHCOBUN KOHTPAKT MK MIANPUEMCTBOM Ta
CTOPOHHBOIO (DIHAHCOBOIO KOMITaHI€I0, 3a SIKUM (piHAHCOBA KOMIIAHIS KM€
Ne01ITOPChKY 3a00proBaHICTh MIAMPUEMCTBA 3a 3HMKEHOIO IiHOI. Taka mepemada
PHU3UKY JT03BOJISIE MIAMPUEMCTBAM YHUKHYTH 3aTPUMOK IJIATEXKIB Ta MOKPAIIUTH
I'POIIOBHI MOTIK.

PeryntoeTbest (pakTOpUHTOBa JIsUIBHICTH 3aKOHOJABCTBOM IITATIB. IITATIB
[ItaTty 3anpoBailiiv ClielialIbHI IPpaBUiIa (AKTOPUHTY, SIKI BUMAratoTb PO3KPUTTS
neBHoi iHdopmarli Ta JOTpUMaHHA  JIIEH31MHMX BuMor. Hanpukiman,
(dakropuHroBa JisapHICTH B KamiopHii NOBMHHA JOTPUMYBATHCS 3aKOHY
Kamidopuii mnpo ¢inancyBanus (CFL) 1 wmatum minensito JlemaprameHty
¢dinancoBoro 3axucty Ta iHHoBaiii Kamidopnii (DFPI).

VYknagatoun yrogy npo (akTOpHHI, BaKIMBO PO3YMITH TEPMIHOJIOTIIO, L0
BUKOPUCTOBYEThCSI B TakuxX yrojaax. MakTOpUHr mepeadadae Mpojiak paxyHKiB-
dbakTyp TpeTii cTOpoHi ((akTopy) 31 3HMKKOI [Jii HETralHOro OTpPUMAaHHS
rpomoBux KomriB. CTaBKa aBaHCY — II€ BIJICOTOK BiJ] BAPTOCTI paxyHKY-(akTypu,
CIUIaYeHUH (aKTOpOM aBaHCOM, a PE3EpBHUN paXyHOK YTPUMYEThCS [0
OTPUMAaHHS IJIATeXKy BiJ KiieHTiB [118].

Icnye nBa Buam (aKTOPUHTY: pErpecHUd (KOJIW KIIIEHTH HECYTh
BIIMOBIJAIFHICTh 32 HEOIUIAueH1 paxyHKH) Ta Oe3perpecHuil (koiau (akropu
HECYTh PU3UKH).

Konu cepenni abo maii mignmpreMCTBA YKIATAOTh yroAy Npo (aKTOPHUHT,
BOHM OTPUMYIOTh HEraHWIl TpPOIIOBHM MOTIK, MPOJAIOYM CBOKO JEOITOPCHKY
3a00proBaHiCTh CTOPOHHIN (DIHAHCOBIM KOMMAaHI1 31 3HUKKOIO.

ABaHCOBI CTaBKH 3a III€I0 YTOAOI0 3a3BHuail kKonuBatTbes Bl 70% 10 90%
BiJl 3arajibHOT BapTOCTI paxyHKYy-(pakTypu. DakTtopu yTpUMYIOTh PEIITYy CyMH Ha

pPE3epPBHOMY pPaxyHKy, JOKM KIIEHTH HE CIUIATSATh CBOi HEMOTaIleHl paxyHKH-
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bakTypu, 0 TaKOXK JOTOMArae MmiJIprueMCTBaM YHUKHYTH 3aTPUMOK B OTPHUMAaHHI
wiatexis [206].

Po3yMiHHS BCIX BHTpaT, MOB'A3aHUX 3 yrojaMud Mpo (HaKTOPUHT, €
HaJA3BUYaiHO BaknuBuM. Lli JOroBOpH BKIIIOYAIOTH Pi3HI KOMICIT, Takl SIK IIIHU Ha
(haKTOpPUHT Ta AUCKOHTHI CTaBKH, SKI 3MIHIOIOTHCS 3aJICKHO BiJ] CYMH pPaxyHKY-
bakTypu Ta KpEeIUTOCIPOMOKHOCTI OopkHHMKA. KpiM TOro, aeski KOHTPaKTH
MOXYTh TependadaTi AOAATKOBI 300pH, Takl SK KOMICisA 3a OaHKIBCHKI MepeKa3u
a060 oopMIIEHHS MOCIYT, TaKUX SIK MEpeBipKa KPEIUTHOI 1CTOPii ab0 CTATHEHHS
OOpriB.

[li yronu MOXKyTh BKJIIOYATH aBaHCOBI CTAaBKHU, MOJIOKEHHS MPO perpec abo
Heperpec, MOBIIOMIIEHHS mpo mnepeycTynky mpaB (NOA), MoloXeHHS @po
pO3IpBaHHs JIOrOBOPY Ta 1HUI MYyHKTH, BHUKJIaAEHI ApiOHUM wmpudToM (TOOTO
J0J1aTKOB1 300pu KoMmriadii) [150].

Po3ymiHHS 4yacTWHU (DAKTOPUHIOBOI YroJiu, IO CTOCYETHCSI HEBUKOHAHHS
3000B's13aHb Ta 3aCc00iB MPABOBOTO 3aXUCTY, TAKOXK € BAXKIMBUM, OCKUIBKU 1I€
nepeadavyae BXKHUTTS HEOOXITHUX 3aXOJliB, TaKUX SK CTATHEHHS KOMiciii abo
yTpuMaHHs (iHAaHCYBaHHA y BIANOBIAb HA Oy/b-sIKE€ HEBUKOHAHHS 3000B'13aHb.

@DakTOPUHTOBI KOMIIAHIi MPOMOHYIOTh BapiaHTH (iHAHCYBaHHS  JJIs
MIIPUEMCTB, SIKI CTUKAIOTHCS 3 (DIHAHCOBOIO HECTIPOMOXKHICTIO a0 KpeAUTHUM
PU3UKOM. YTOIU Npo (PaKTOPHUHI NeperdavyaroTh NpoAaX HEOIUIAYEHUX PaxyHKIB-
bakTyp TpeTiii CTOPOHI 3a 3HIKEHOIO CTaBKOr. DakTopuHr O€3 IMpaBa perpecy
3a0e3neuye 3aXUCT BiJl HEOIUIAYEHHUX PaxyHKiB-(pakTyp, aje Komicii 3a pakTopuHr
MOYTbh OyTH BUILIMMH, HIXK y IOTOBOpax Mpo (PaKTOPUHT 3 IPABOM PETPECY.

YMoBU (PakTOpUHTOBOT yroau, HamucaHi ApiOHUM MIpU(TOM, BKIHOYAIOTH
MOJIOKEHHS TIPO PO3ipBaHHS Ta aBaHCOBI IUIATEXK1, TaKi K KOMICis 3a OaHKIBCHKI
nepekasu abo komicis 3a oopmieHHs. Ha 3abe3nedeHHs, Take SK HeOIIadeHi
paxyHKHU-(paKkTypu abo 1HTEJIEKTyallbHa BIACHICTh, MOXKE OyTH HAKJIaJCHO 3aCTaBy
a00 00TsokeHHs. OcTaToyHa IIHA TOKYNMKH 3aJICKHUTh BIJ MOYATKOBOI CTaBKH

aBaHCy (piHaHCYBaHHS Ta BUMOT (haKTopa 10 pe3epBHOTO paxyHKy [159].
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@DakTOPUHTOBI KOMMAaHII 3HAYHOIO MIPOI0 TMOKJIANal0Thesi Ha Tpadiku
NEpeyCTYNKU TiA dYac MAroToBku pgoroBopy. Lli rpadiku po3MexoBYIOTH
Nne0ITOPChbKY 3a00proBaHICTh, MPOJIAHY TPETIM CTOpOHAM, pa3oM 3 yciMa
HEOOXITHUMU JETAISIMH, TAKUMU SIK 0c00a KIIIEHTA Ta YMOBH OIUIATH.

DakTOPUHTOBI YTOAM MOXYTh CHPHUITH PYXy I'POLIOBUX KOIITIB, OCKUIBKU
necii 3MEHIIYIOTh PHU3MKK HEIIaTeXIB Ta 3a0e3MedyroTh CTaOlIbHI TOTOKH
noxoniB st OizHecy. PerenpHe ympaBiiHHS TakMuMH KOHTPAaKTaMH BHMAarae
pEryJsipHOTO OHOBJIEHHS UX TpadikiB A 0€3mpoOIeMHOT pOOOTH Ta BIJICYTHOCTI
po30DKHOCTEN y OyxraiTepcbkoMy o0miky. OOisiHKa pakTopa B TaKMX BUIAJIKAX
€ KPUTUYHO BAXKIUBOIO, OCKUIBKM BOHA TrapaHTye€ BIJACYTHICTh (PIHAHCOBOI
HECTaOUIBHOCTI, CIPUYUHEHOI Herepe10auYeHUMU TTOTISIMHU.

[lepexnagaroun BIANOBIAAIBHICTH 3a OIJIATy Ha (akTopa, Yroam Mpo
dbakTopuHT 0€3 MpaBa perpecy 3axXUIarTh MiJIPUEMCTBA Bijl PU3UKY HEIUIATEKY.
dakTopu CTATYIOThH IUJIATEXK1, 110 POOUTH MiIMPUEMCTBA HE BIAMOBIIAIILHUMU 32
Heoru1aueH1 paxyHku-(axtypu [184].

[Tonepenni miuaTexi € CTaHIAPTHOK YACTHMHOI (PAKTOPUHTOBUX YTOHd 1
MOXYTh BIJIPI3HATUCS 3aJI€KHO BiJl MOCTayadbHUKa. [linpueMcTBaM Ciijl 3BaXKUTH
nepeBaru IMOKpAIIEHHS! TPOIIOBOTO TMOTOKY Ta 3HIKEHHSI KPEIUTHOTO PHU3HKY
MOPIBHSHO 3 PO3MIPOM CTATYBaHUX KOMICI. BaxJMBO yBa)KHO MpOYMTATH Ta
3pO3yMITH BCl YMOBH NEpe] MIAMUCAHHAM OyIb-5IKO1 YTOAH.

Y  cucremi  aHTJIOCAaKCOHCHKOTO  TpaBa  JOTOBOPU  BIAITparoOTh
byHIaMEHTAIbHY POJIb Yy PEryjidlOBaHHI TMPaBOBIAHOCHMH MIX CyO’€KTamu,
GopMyroun diTKi Ta 3000B’A3yBalbHI MpaBUiIa B3aEMOJii. IX yKJIajaHHS
IPYHTYETHCS HAa YITKO BHU3HAYCHUX IOPUIUYHHX €JIEMEHTaX, TaKUX SK B3a€MHaA
3rojia, 3yCTpiuHa BUHAropoja, Jie3faTHicTh Ta 3akoHHICTb. Y CIIA ocoGiauBy
yBary npuaIsioTh GopMi YKIIAJIEHHS TOTOBOPY, MTPOTE HABITH yroja, HalmMcaHa Ha
CEpBETIll, MOXe OyTH ifCHOI0, SKIIO JOTPUMAHO OCHOBHUX TPUHIIUITIB.
Jlo1aTKOBO PO3PI3HSIOTH JIBI OCHOBHI TEOpli BUHATOPOJIU — «BUTOJIa-IIKOAQ» Ta

«yrojia B 0OMiH», 1[0 BU3HAYAIOTh OOTPYHTOBAHICTh 3000B's13aHHSI.
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OcobmmBe wmicue B pgoroBipHomy mnpasi CHIA 3aiimMaioTh OaHKIBCHKI
JIOTOBOPH, $IKI OXOIUTIOIOTh IIUPOKHHA CHEKTp (DIHAHCOBUX oOmepamii — Bij
JIEMIO3UTIB 10 KPEAUTYBaHHS Ta (PAKTOPUHTY. 3aKOHOJABCTBO, IO PETYIIOE I
IIPAaBOBIIHOCHHHM, BKIIOYA€ YHUCIEHHI ¢eaepanbHi akTh, Taki sk 3akoH Jlomna-
®panka, FDIA, TILA Ta iami. Kpim Toro, 6ankiBcbka cuctema CIHIA dyHnkiionye
B yMOBax IIOABIMHOIO pETyJIOBaHHS — Ha pIBHI ITaTiB 1 (Qexaeparii, 110
YCKJIAJIHIOE TPABO3aCTOCYBaHHS, aj€ BOJHOYAC O3BOJIAE THYYKO pearyBaTH Ha
C€KOHOMIYHI BUKJIMKH, TEXHOJIOT14HI IHHOBAIII{ Ta 3MIHU B MOJITUHYHOMY KYpCI.

Takum unmHOM, jgo0roBipHe 1 OankiBcbke mpaBo CIIIA nemMoHCTPYIOThH
BHUCOKHMI pIBEHb MPABOBOI JeTaii3alli, THy4YKocTl i ajmantuBHOCTI. KpeauTHi Ta
JIETIO3UTHI yTOJW, a TaKOX JIOTOBOpPH 30epiraHHs 1 (PaKTOPUHTY, HE JIUIIE
pErJIaMeHTYIOTh (pIHAaHCOBI TPaH3aKLii, ajie i BIIITPAIOTh BaXKJIMBY POJIb Y 3aXUCTI
npaB CTOPiH, 3MEHIICHHI PHU3UKIB 1 MATPUMIIl E€KOHOMIYHOI CTaOUIBHOCTI. 3
OTJISIy HAa CydYacHl BUKJIMKK — Bia IU(POBI3allii O TOCUICHHS PETyJISTOPHOTO
KOHTPOJIIO — €(eKTUBHE 3aCTOCYBaHHS JOTOBIPHOTO TIpaBa € KIFOYOBUM

YUHHUKOM (yHKIIoHYyBaHHA (piHaHCcOBOi cuctemu CIIIA.

3.2. lIpunuun cBo6oau OAHKIBCHbKHUX J0TOBOPIiB Y 3aKOHO/ABCTBI
BeaukoOpuranii

3akoHonaBua 0a3a jJis qisibHOCTI OaHkiB y Benukiit bputanii BukiajeHa B
3akoni mpo ¢inancori mocayru Tta puHkud 2000 poky. JlaHwii 3aKOH BU3HAYa€
MepeBaXXHY OUIBIIICT, BHUIIB ISUIBHOCTI y cdepi (IHAHCOBUX TMOCHYT, IO
perymoroThesi 'y Benukiit Bputanii. JlinieH30BaHa isSUIBHICTH BKIIIOYAE, CEPENl
IHIIIOTO, TPUHAMaHHSA JCMO3UTIB, MISUTBHICTh 3 IIHHUMHU MarnepaMu Ta
JIepUBATUBAMHU, MiSUIBHICTh, TOB'S3aHY 3 1HBECTUIIMHUMHU (POHIAMH, CIIOKHBUE
KPEIUTYBaHHS Ta IMOTEYHE KPEAUTYBAHHS >KUTIA, & TAKOX AaHACPPAUTHUHT Ta
PO3MOBCIOJKEHHS CTPaxoBUX MpoAyKTiB [130].

[TnaTi>kH1 TOCIYTH JIIEH3YIOTHCS BIJMOBIAHO 10 OKPEMOT0 3aKOHO/IaBCTBA -

[Tonoxxennss mpo mnatikai nocayru 2017 poky, xoua JILIEH30BaHI OaHKH
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ABTOMAaTUYHO BBAXKAIOTHCS TAKUMH, LI0 MAlOTh JO3BUI HAa HaJaHHS IUIATLKHUX
nocnyr y Benukiit bputanii [236].

banku 3000B'si3aHI  JOTPUMYBAaTHUCS UIMPOKOTO CIEKTPY 3aKOHIB Ta
HOpMaTUBHUX akTiB, Bkmoudaroun [IpaBunma PRA, Ilocibnuka mpo ¢iHaHCOBI
MOCIYT'M 1 PUHKK Ta PI3HI aKTH TMEPBUHHOIO Ta BTOPUHHOIO 3aKOHOJ/IABCTBA,
3HaYHA YaCTUHA SKUX MOXOAMTH BiJ ICTOpUYHOTO ujieHCTBa Benukoi bputanii B
€C [246].

Jlesiki 3 HUX PeryasTOPHUX BUMOT 3aCTOCOBYIOThCS J0 BCiX OaHkiB Benukoi
bputanii (Bkiaroyaroud OUTBLIICTE BUMOI, IO CTOCYIOThCS  JIOTOBOPIB,
NPYJAEHUIAHOIO PEryJlOBaHHS, YIPABIIHHS, CUCTEM 1 KOHTPOJIIO), TOAl AK 1HIII
BHMOI'YM BHUHHKAIOTH BHACIIJAOK 3I1HCHEHHSA II€BHOI IISUIBHOCTI a00 HamgaHHSI
NEBHUX MPOJYKTIB 1 MOCIYT (P13HI MpaBHiia BeEHHA O13HECY).

VY 2023 poui 3akoH npo (iHAHCOBI MOCTYTH Ta PUHKK OyB OHOBIJICHHUH 1
nependadae peXMM BU3HAUEHOI AISUIBHOCTI, KU aie mopsn 3 Hakaszom mpo
PErylnbOBaHy MisUTbHICTH. KIOr0 METOI0 € BCTAHOBJIGHHS BHMOT INOJO TEBHOI
JUSTBHOCTI Ha (DIHAHCOBHX PUHKAX, IO 3/IACHIOETHCS SIK PETYJbOBAHUMH, TaK 1
HEperyJibOBaHUMHU (PipMaMH, HaNpUKIAJ, KOPOTKUX IMPOJAXiB, M03a0ip:KOBUX
JIEpUBATUBIB, CEK'IOPUTH3allii, TPOCIMEKTIB emicii Ta OeHuMapkiB. bynb-ski
npaBuna, BcTaHoBleHi KasHaueiictBom Ii Bemuunocti a60 YnpaBmiHHAM
(1HAaHCOBOTO KOHTPOJIIO, BIAMOBITHO 10 IILOTO PEKUMY, 3aCTOCOBYIOTHCS JIUIIIE
JI0 BU3HAYEHOT MIsUTBHOCTI, @ HE JI0 MHpPIoi MisuibHOCTI 6anky [130].

Akmio 0aHK Haja€e KPEAWTU CIOKHUBadyaM (HAIMPHUKIIAM, 4Yepe3 OCOOUCTUI
KpeauT, oBepapadT abo KpeAWTHY KapTKy), 3aCTOCOBHE PETYIIOBAHHS BKIIIOUAE
3aKoH Mpo CMOXUBYHMM KpeauT 1974 poky, Mmii3aKOHHI aKTH BiAMOBIAHO J0 I[HOTO
3aKkoHy Ta MpaBWia CHOKMBUOTO KPEAMTYBAaHHS, IO MICTIATbCS B JIOBITHUKY
VYmupaBninus  ¢inancoBoro  koHtpomo. [I[ogmo  KHUTIOBOTO  IMTOTEYHOTO
KpeIUTyBaHHS BIJMOBIIHI MpaBUjia BUKJIa/IeH] B JIOBIIHUKY 3 iMOTEYHOTO BEICHHSI
0i3Hecy [238].

Ha npoTtuBary upomMy, ONTOBE/KOPHOpaTHBHE KpeauTyBaHHA y Benukiit

bpuranii 3Ha4yHOIO MIpPOI0 HE PETryJIIOETHCA, 1 Uil IUX TPOAYKTIB HE ICHYE
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creriagpbHoro 3Boay mpaBui. OmHak peryaaropHi opranu Bemmkoi bpuranii
BUMAarajau BiJ OaHKIB BIIMOBUTHCS BiJ BUKOPHCTaHHS MK OaHKOBOi CTaBKH Ta
BCTAHOBHWJIM PI3HI OYIKYBaHHS I10JI0 OaHKIB IIOJI0 CIPaBEJIMBOTO CTABJICHHS JI0
KIIEHTIB Y I[bOMY KOHTEKCTI.

JIns 1HBECTUIIIMHUX TOCIYT, TaKUX SIK OpOKEpChKI IMOCIYTd, BHKOHAHHS
yroJl Ta KOHCYJbTYBaHHsS IIOJIO IIHHUX TamepiB 1 JAEpUBATHUBIB, 1CHYIOTH
KOMITJICKCHI TIpaBWjIa TIOBEAIHKM, BHUKJIQJACHI B pIi3HUX 30IpHUKAX MpaBUJL.
HaiiBaxxnusimmmu € COBS y JloBinnuky FCA [232].

[IpaBuna mmarbkaux nocayr 2017  poky PEryiIolTh  AISIBHICTh
HIJIPUEMCTB, IO NPONOHYIOTh IJIATLKHI nociyru y Benukiil bpuranii, a Takox
YMOBHU JIOTOBOPIB, 1110 BUHUKAIOThH MPHU 3A1MCHEHHI IIsUIbHOCTI. BOHN BUMararorsh,
o0 OyIb-XTO, XTO HAJA€ IUIATIKHI MOCIYTH SIK 3BUYANHY HIAIPUEMHHUIBKY
JISTIBHICTB, MaB JIJIS IbOT'O 03B a00 peectpariiro [236].

Jliist OpuTaHChKUX OaHKIB HAMOUIBIIT 3HAYHUM HacaiikoMm Brexit Oymia BTparta
HUMM TpaB Ha BHKopucTaHHA mnacnopra €C. Ile o3Havae, 110 BOHM MOXYTh
HaJaBaTH JHIIe OOMEXKEHMI CIEeKTp MpOayKTIB Oe3mocepeqHro 3 Bemmkoi
bpuranii kmientam, 1mo OasywoThecs B €C, Hanmpukiaa, MOCIYTH, SIKI HE
PETYIIOI0ThCS Yy BIAMOBIAHIN topucaukinii €C abo 1ys KX ICHYEe TPaHCKOPJAOHHA
minen3is yu BUHATOK. 3 2027 poky 3akoHomaBcTBO €C, Bimome sik CRD VI, me
OinbIie  OOMEXWUTh  TPAHCKOPJOHHUW  OI3HEC, 3aKpPUBIIM  HAIIOHAIbHI
TPAHCKOPJIOHHI JIIEH31i Ta BHUHATKHA, a TaKOXX BHUMararo4u BiJg ¢ipM, IO HE
BXoAsaTh A0 €C, cTBOpUTH (iit0 Mepea HaAaHHSAM MEBHUX OaHKIBCHKUX IMOCITYT
(memo3utu, kpeauTu Ta rapanTii) B €C [241].

OckiIbKH BOHM OUTBINIE HE pO3MISLNa0Thes sk Oanku €C, 6anku Benukoi
BbpuTaHii Tako)K CTUKAIOTHCS 3 IHIIMMH BUKJIMKAMH, MTOB'SI3aHUMU 3 PETYITIOBAHHIM
€C. Hampuknan, Oanku Benmkoi bpurtanii MamTh 0OMEXEHH J0CTym 10
iH(ppacTpykTypu ¢iHancoBoro puHky €C, OCKUTbKA OOMEKEHHS Ta BUMOTH ITI0JI0
JUEH3YBaHHS PETYIATOPHUX OPraHiB y 3BOJIaX MPABWJI 03HAYAIOTh, IO B JCSKUX
Bunazakax juie ¢pipmu 3 €C MOXKyTh OyTH UJ€HAMH TOPTOBEJIbHUX MalJIaHUUKIB

ta kiaipuHropux naigatr €C. Takox iCHYIOTh OOMEXEHHS Ha 3/IaTHICTh OaHKIB
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Benukoi bputanii BuUCTymatu TEpBUHHUMH JWJIEpaMHU IS JESKUX BHUITYCKIB
Jep’)KaBHUX OOpProBHX 3000B's3aHb JepkaB-wieHiB €C, a Takoxk 3a00poHa s
O0ankiB Bemukoi bpuranii HamaBaTH NOpsSMUNA  €IEKTPOHHMM JOCTYI [0
TOProBeNbHUX MangaHuuKiB €C.

i Ta 1HII1 BUKIMKHA MPU3BEIIH JI0 TOTO, 1110 OaraTo 6ankiB Bemukoi bpurtanii
CTBOpWIIM ab0 po3mupuin JineH3oBani ¢uni B €C, siKi MOXYTh KOPUCTYBATHCS
npaBamu macrnopTu3ailii €C Ta mpamroBati 6e3 00MexeHb, 3rajaHux Buile. Tum
He MeHII, ¢l 6ankiB €C 3a3BUYail HE MPAIIOIOTH 1301b0BaHO Bij 0aHKy Benukoi
bputaHii Ta pemtu rpynu, 4acTUHOK $KOi BOHM €. bank €C, HAacKIIbKH 1€
JT03BOJICHO PETYJIATOPHUMH BUMOTaMH (BKJFOUAIOYM OUIKYBaHHS €BPOIMEHCHKOTO
[EHTPAIIbHOTO OaHKy), MepenacTb pU3MK Ha3aj Oanky Benukoi bpuranii Ta
MOKJIaJATUMETHCS Ha YaCTUHY ONEpaliifHOi 1HQPaCTPYKTYpH Ta EPCOHATY OaHKY
Benukoi bpuranii BiAMOBIAHO 0 BHYTPIIIHHOTPYIIOBUX YTO/I.

Benuka bpuranis BukopucTtana peryiasatop miaTibkauxX nociyr (main — PSR)
Uil iMIuieMeHTanii apyroi JupektuBu €Bpomneiicbkoro Coro3y Mpo IMIIATIKHI
nociuyru (PSD2). Ilicns Brexit Benmka bpuranis 36epernma PSR 3 nmesxkumu
NonpaBKaMy, 100 TapaHTyBaTH, 1110 IpaBUiIa IIATUMYTh 1 Ticas Buxony Benukoi
bputanii 3 €C. Xoua ypsan Benukoi bputanii Temep Moxe BIAXUISATUCA BIJ
cragaaptiB €C y cdepl MIATDKHUX TMOCIYr, HOMy MHOTpiOHO Oyae peTenbHO
PO3TIIIHYTH, UM MOXKE OyIb-sIK€ BIAXWJICHHS MOCTABUTH IIiJ[ 3arpo3y IMOaJbIITy
ydacth Bennkoi bputanii B €1uHiii eBponeiicbkiit turatixkHiii 3011 (SEPA) [140].

OCHOBHUM pEryJaTOpOM IUIATDKHUX mocayr y Benukiii Bputanii €
VYupasniaus 3 ¢piHancoBoro KoHTposro (nani - FCA) . [linnpueMcTBa, 1110 HagaroTh
MJIATDKHI MTOCTYTH, 10 BXOATH 10 cepH 3aCTOCYBaHHS, TOBUHHI TOJIaTH 3aBKY
Ha OTpuUMaHHS J103BoJly abo peectpanii B FCA, ske 3a0e3nedye JAOTPUMAHHS
BUMOT Ta BCTAaHOBJIIOE KOHKPETHI TpaBWiIa Il TOCTaYalbHUKIB TUIATIKHUAX
nociyr y cBoeMy Ilocionuky. FCA Hamae neranmbHi peKOMEHJAIlli, BKIIOYAIOUN
«JIOKYMEHT 3 MMAX0A0M» Ta MEePi0IUYHI MOBIAOMIICHHS 1010 TIPIOPUTETIB HATTISATY

Ta peryasTopHux 06oB'sa3kiB [139].
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Perynsarop marixxkaux cuctem (PSR) BiamoBimae 3a Harmsig 3a JOTpUMaHHIM
KOHKpeTHHX BHMOT PSR, Takux sk BUKOHaHHS YMOB JOTOBOPIB, IPO30PICThH
KOMICIH 3a 3HATTS TOTIBKM B OaHKOMarax Ta JOCTYH JO IUIATDKHMX CHCTEM 1
OaHKIBCHKUX paxyHKiB. Perynsitop miaTiXHUX CHUCTEM BHM3HAUMB CBIA MIAXIT 110
MOHITOPUHTY Ta 3a0e3MeyeHHs] BUKOHAHHS TNeperjsiHyToi JupektuBu mpo
TJIATIXKHI TOCTYTH.

bank AHTIIT TakoX CHpUS€E PETyNIOBAaHHIO TUIATDKHUX TOCTYT, AIIOYH SIK
«pO3paxyHKOBHM areHT» i IUIATDKHUX cucteM Benukoi bpurtanii, Takux sk
CHAPS. bank Haiae po3paxyHKOBI paXyHKU OaHKaM 1 JJO3BOJISI€ YTIOBHOBAXXEHUM
HE0aHKIBCAKUM MOCTayaJdbHUKaM IUIAaTIXKHUX nocayr (PSP) orpumyBaTu goctyn
JI0 X PaxyHKIB 0e3Mocepe/iHbo, a He MOKIAJaTUCS HA HEMPSIMUN JOCTYI Yyepe3
OaHk-croHcopa [221].

[Ipomo3uilisi MO3UKH, SIK MPABWIO, (HOPMYITIOETHCS TAKUM YHMHOM, 100 MiCIIs
il TPUIHATTS MO3UYATBHUKOM MPABOBITHOCHHU CTald OOOB'SI3KOBUM JIOTOBOPOM.
Jlo KkpeauTHOI yroaud 3acTOCOBYIOThCS TIpaBWJia 3arajibHOro TipaBa. Ilicns
nianucanHs O0aHK 3000B'S3y€ThCsl HAJaTH MO3MKY 3a YMOBU BUKOHAHHS DPI3HUX
nepeayMoB abo MOIepeAHiX YMOB MPOTIroM 3a3HadeHoro abo mependayeHoro
TepMiHy. SIKIIO BIIOYBa€ThCs HEBUKOHAHHS 3000B'si3aHb, 3000B'I3aHHS OaHKY
10JI0 TIO3UKH, SIK MPABUJIIO, PUTTUHIETHCS.

3MICT KOHKPETHOI KPEAUTHOI yroau (Ta IMOTEUYHUX TOKYMEHTIB) TOJIOBHUM
YUHOM pEryJjloe TpaBa Ta OOOB'S3kM OaHKy Ta MO3MYaJIbHUKA B OYIb-SIKOMY
KOHKpeTHOMY BUTIaAKy. OKpiM 3arajibHUX YMOB, 3aBXKJIM ICHYBaTUMYTh TaK 3BaHi
CrieliaJibHI YMOBH, YHIKAJIbHI 111 KO)KHOTO BUIAKY [229].

dopMa Ta 3MICT TPOMO3HUINNA TO3UK 1 KPEIUTHUX Yyroa, 1o
BUKOPUCTOBYIOTCS B AHIJIT Ta Yenbcli, 3arajJoM CXOXI Ha Ti, IO
BUKOPUCTOBYIOThCS 1 B Dpaniii. Y BHMAAKy KOMEPIIHHUX TO3WK B AHIIIl
KpeAWTHAa Yroja MOXE MICTUTH YMOBH, SKI 4YacTillle 3yCTpIYarOThCS B
1MOTEYHOMY/O0TSHKYBAIbHOMY IOKYMEHT! y DpaHiiii.

KpenutHa yroma Ta imoTedHWid aKT BHW3HAYAIOTh IOPUIWYHI TpaBa Ta

OO0OB'A3KU KpeAuTOpa Ta MO3UYAIbHUKA. 3PYUYHICTh Ta MPAKTUYHI MIPKYBaHHS
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3a3BUYall MPU3BOAATH JO OKPEMOi KpEeIWTHOI yroAu Ta IMOTEYHOrO akTa.
TpyaHoIl MOXYTh BUHUKHYTH Y€pe3 HEBIIMOBIAHOCTI MK IMOTEYHUM aKTOM Ta
KPEAUTHOIO Yrojioro [234].

barato kpeauTOpiB BHKOPUCTOBYIOTH BIJHOCHO CTaHIApPTHY (opmy
KpeauTHoi yroau. KoHkpeTHi yMOBH, 110 0€3M0CepeHbO CTOCYIOThCSI 0OCTaBUH,
3a3BUYAl JOJAIOTHCS Y BUIIISIL CIIELIAIbHUX YMOB.

CxJagHICTh Ta 3MICT KPEAWTHOI YroJIu 3aleXaTUMyTh BiJ OOCTaBUH. Y
JESKUX BUIAJKAaX KpeIuTHa yroja Morja OyTH MEBHOI MIPOIO Y3rojkeHa. Y
OUIBIIOCT] CTAaHJAPTHUX ONEpAllil MO3UYaJbHUKY, HMOBIPHO, 3alpONOHYBAJIU
(GbopMy KpeauTHOI YroJid KpeauTopa Uil BIAMOBIAHOTO KPEIUTHOTO IPOIYKTY.

KpeautHi yroam 31 CHOXKHMBayaMHU pEryirOIOTBCS 3aKOHOJABCTBOM IO
HEIOOPOCOBICHI ~ YMOBHM  JIOTOBOpIB, fK€ BHUIUIMBAE 3  3aKOHOJABCTBA
€pporeiickkoro Corozy. Ile 3aKkoHOAaBCTBO Maiike 1JICHTHYHE B aHTJIHCHKOMY
3aKOHO/AABCTBI. «CHOXHUBa4Y» O3Hayae o0co0y, fKa Ji€ 1032 MEXaMU CBOE]
3BMYAHOI TOpriBil yn Oi3Hecy. CrpaBa mpo KyHIBIIO HEPYXOMOCTI AJiA 37a4l B
OpCHJIy MOXe IMIAMaIaTH i Aif0 [OTO 3aKOHOAABCTBA, a MOXKE W HE MiaAnaaaTu
1] HHOT'0, 3aJIe’KHO B1JT 0O0cTaBHuH [229].

«HecmpaBeayinBe» MoyIoKEHHS HE MOXKe OyTH MPUMYCOBO 3aCTOCOBaHE JI0
cnoxuBaya. [1o0keHHs TakoX BUMararoTh, 11100 yroja OyJjia CKjaJeHa MPOCTOO
Ta 3p0O3yM1I0K0 MOBOIO [227].

Ili mpaBmia 3aCTOCOBYIOTHCS, 3arajoM KaxKydH, 10 THIIOBUX JOTOBOPIB.
[IyHKT y JAOroBOpi € HECNpaBEeIJUBUM, SKIIO BiH He OYB 1HAMBIAYaJbHO
Y3rOJIKEHUM, 1 SKIIO BIH CYNEpEeYUTh MPUHLHUIIAM JT0OPOCOBICHOCTI, CHPUYUHSE
3HAaUYHUW AUCOalaHC y BIJIMOBIIHUX MpaBax Ta OOOB'SI3KaX CTOPIH HA IIKOIY
CIOKHMBaueBl. Y HOPMATHBHMX aKTaX MICTUTBCS MEPENIK TUIIIB MOJOXKEHb, Kl €
NOTEHLIHHO HECIIpaBe UBUMU.

Kpeautna yrona 3a3Bu4aii MiCTUTh IMYHKTH, 1110 OXOILUTIOIOTH TaKi MATAHHS:

. MeTa KpeJIuTy

. nepeyMOBU KPEAUTY

. rapaHTii Ta 3asiBU
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. IMOTOYHI JJOMOBJIEHOCTI Ta 3000B's13aHHS

. TOTi1, IO JTO3BOJISIOTh MMPUITUHUATH KPEITUT
. 3a0e3mneueH s aKTUBIB IT031YaJIbHUKIB

. 3060pu Ta mIaTexi

. MOJIOKEHHSI TIPO MEPEyCTYNKY [244]

Konu no3uku HagaroThCs aBaHCOBO, BOHU CTalOTh a0COJIFOTHOKO BJIACHICTIO
no3uyanbHUKa. SIK NpaBUIIo, MO3UKO/IaBElb HE MA€E MPSIMOTO IIpaBa HA KOIITH, 10
MPEACTABIIAE€ TMO3UKOBI KOIITH, a00 Ha OyJb-siKl aKTHBH, NpHUI0aHl 3a IXHIO
KopucTh. llo3ukomaBenb Mae 3arajgbHE MPABO HA MOBEpPHEHHsA Oopry (ToOTO
oopry). Lle moromipHe (TOOTO OCOOMCTE) MpaBO CTATYBaTH OOpr OCOOUCTO 3
NO3UYAJIbHUKA.

IcHye oOMexeHui BUHATOK 3 IIbOTO IMpaBWia, KOJHM MO3UKAa HAAAETHCS IS
neBHoi MetH. lle Tak 3Banmii Tpact «Quistclose». YV gneskux Bumaakax cyau
JOTPUMYBAJIUCS TyMKH, 110 KOJM KOLITH HAJAOTHCS IS )K€ KOHKPETHOI METH,
KPEIUTOP MOXKE MATH IHTEPEC Y HAAXOIKEHHSIX BiJ O3UKH, HABITh MICIS TOTO, K
BOHM OyJM HaJaH1 MO3UYaAIbHUKY.SIKIIO 1€ MPUHLHUI 3aCTOCOBYETHCS, KPEIUTOP
MOXE «BIICTEKUTH» MPABO BIACHOCTI Ha 1HIIMI aKTUB, MPUAOAHMI 3a KOLITH
MIO3UKH.

TepMiH MO3KKH, BUMOTH /10 MTOTALIEHHS] OCHOBHOI CyMHU Ta 0a3a MPOLIEHTHOI
CTaBKM OyAyTh KJIIOYOBUMHU KOMEPUIHHMMH yMOBaMHU. YToJa MpO MO3HUKY
KOHKPETHO a00 OIOCEPEAKOBAHO BH3HAYATHME IIOJIOKEHHS IMOJO BiJICOTKIB Ta
MOTaIllIEHHsI OCHOBHOI cyMu. Mosxke OyTH rpadik BUILIAT BIJCOTKIB Ta OCHOBHOI
CYMH pEryJsipHUMU NEPIOJUYHUMU TUIaTekamu [228].

[ToramenHst Moxe 31HCHIOBATUCS y TEBHY AaTy a0 B1AMOBIAHO 10 rpadika
maTexiB. JloCTpOKOBE MOTAIIEHHS MOKE MPU3BECTH 10 MEPEPUBAHHS BUTpAT Ha
¢dinaHcyBaHHs. baHKk MOXe BUMaratu KOMIIEHCALIIIO 3a IIOHECEH1 30UTKH.

VY KOMepIIMHMX TMO3MKaxX IMOTalleHHs MOXK€ 3I1MCHIOBATHCS y TEBHUMN
MOMEHT 4acy LUISIXOM OJIHOPa30BOTO IUIaTexXy. Y OyIIBEIbHUX Ta 3a0yJOBHHUX
MO3MKaxX MOTAIICHH MOXE NepeadadaTucs 3 MeBHOTO JKepena, y MeBHH yac abo

MPOTATOM MEBHOTO MEPIOTy Yacy.
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KpeautHy niHi0 MOXKHA NIEPIOAUMYHO MPOJOHTYBATH. Y 0araTbOX BHIIaKax
MOTAIICHHS 31MCHIOEThCST Ha BUMOTY. Lle Hajae KpeauTopy 3Ha4YHY THYUKICTh Y
BUMOTY TIOTAIICHHS Ta PO3ipBaHHI KPEIUTHOT JTiHii.

VY kpenuTHiit yroai Oyne 3a3Hau€HO BIAMOBIAHY MPOIICHTHY CTaBKy. baHk
MOKE€ BCTAaHOBUTH 0a30BYy CTaBKy 3 ypaxyBaHHSM CBO€1 3arajibHOi CEpeIHbOl
BapTOCTI KOIITiB. BiH MO)Xe BCTAaHOBUTH IIJIaBarOyy CTAaBKY Ha OCHOBI 0a30BOi
CTaBKU IUTIOC Mapxa. Ll 6a3oBa craBka Moke OyTH I'paHUYHOIO BapTICTIO KOIITIB
0aHKy Ha MD>KOaHKIBCbKOMY pUHKY [154].

[IporieHTHa CTaBKa MOK€ BCTAaHOBIIOBATHUCA 3 TOCWJIAHHAM Ha TEBHUUN
BHYTpIIIHIM a00 30BHIIIHIA OpieHTHpP. Y KpeauTax BIICOTKH, KMOBIpHIIIE,
BCTAHOBJIIOBATUMYThCSI 3 TOCWJIAHHSM Ha BapTICTh KOWITIB OaHKy Ha
MIKOAHKIBCBKOMY PUHKY 200 Ha MEBHUM €KBIBaJEHTHUIN OPIEHTUD.

[IpoueHTHa CTaBKa 3a MO3UKaMHU y (yHTax CTEPJIIHTIB YaCTO CTAHOBUTUME
MIXOAHKIBCBKY CTaBKy IUIIOC MEBHI BUTpPATH IUIIOC Mapka. Butpatu 3a3Buuait
CTOCYIOTBCSI OOOB'SI3KOBHX BHUTpAT, 1[0 BUHUKAIOTH Yepe3 BUTPATH Ha BUKOHAHHS
HOPMAaTUBHUX BHUMOI Ta JEMO3UTiB. Mapika BCTaHOBIIOETHCS K KOMepLiiHa
YMOBa 3aJIe)KHO BiJ CTaTyCy Ta PU3HKY MO3NYAIbHUKA.

Jlonnonceka wmixkOankiBcbka craBka mpomosuiii (LIBOR) e 3arambhoro
OCHOBOIO JIJI HapaXxyBaHHs BIJICOTKIB. 3a3BWYail BOHA BCTaHOBIIOEThCA 00 11:00
KOXHOro poooyoro nns. LIBOR MoxHa BH3HAUMTH, 3BEPHYBIUIHCH JI0 MEBHUX
pedepeHTHHX O6aHKIB. 3araJlbHOI0 OCHOBOIO € BUKOPHUCTAHHS €KPaHHOI CTaBKH, SIKa
3a3BMYAall € CepeAHhOI0 CTaBKOKO, CKJIaJICHOI bBpUTaHCHKOI OaHKIBCHKOIO
acorriamiero. Po3paxoByroTbcsi BUTpaTH Ha (OHIM HU3KU TPOBITHUX OaHKIB,
BIJIKM/TAI0YH HAMBUIIHM 1 HAMHIDKYWH Jlana3oHu Ta ycepeaHioouun pemry [203].

Moxxe Oytu mnepeadayeHO BHILY CTaBKY BIJCOTKIB 3a MPOCTPOYCHHS
IUIATEXY, SIKIIO MO3MYalIbHUK HE CIUIauy€ HaJeXHI CYMHU. 3a YMOBH, IO BIJICOTKU
3a MPOCTPOUEHHS IJIATEKy MOXKYTh OyTH BUIIpaBaHi SIK pO3yMHA KOMIIEHCALlIS 3a
HEOOXIHICTh MAaTH CIpaBy 3 MPOCTPOUYCHHSM IUIATEXKY, 1€ TMOJOKEHHS CIIIJT

HIATPUMYBATH Y BUMAAKy HECIOKUBYMX KpeauTis [133].
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3a3Buyail, HEMae >XOJHUX 3aKOHOJABUMX OOMEXKEHb WIOAO MPOLIEHTHOI
CTaBKH, sSIKa MOXKE€ CTATYBATHUCS, AKIIO MO3UYAIBHUK HE € croxuBaueM. [IyHKTH,
10 JO3BOJISIIOTH 3MIHY YrOJId MpO MPOILEHTHY CTaBKYy, € 3aKOHHUMH 3TiTHO 3
aHTTINCHKUM 3aKOHOJABCTBOM 3 YpPaxyBaHHSM IIOJIOKEHb 3aKOHOJABCTBA IO
CIIOKUBYMM KPEJIUT.

3a neBHUX 00cTaBUH (hi3uyHa 0coba ad0 KOMMaHis, SKa CIUIayy€e BiJICOTKH,
3000B's13aH1 yTpuMyBaTH nojaTok. Lleii pu3mk MoXKe CTOCyBaTHCSs, 30KpeMa,
TPAHCKOPAOHHUX IJIATEXKIB. 3a3BUYAN Y KPEIUTHIN yroJil € MyHKT, 10 CTOCYEThCS
OTO PHU3UKY, SIKAWA BHMAarae <«30UIBIICHHS» IUIATEXy, OO OaHK OTpHUMAaB
HEOOX1JHI BIACOTKHM IICJs YTPUMaHHA NOJATKy. Mera moisidrae B TOMY, 1100
3aXUCTUTH OaHK BIJ YTPUMaHHS MOAATKy, aje Led IyHKT MOXE CYTTEBO
30UIBIIUTH BUTPATH JJIsl HO3WYATIbHUKA.

3rifHO 3 MOJATKOBUM 3aKOHOJaBcTBOM Benmkoi bpuranii, kommnanii, sk
IpaBWJIO, 3000B'sA3aHI yTPUMYyBaTH IOJATOK HA BIJCOTKOBI BHUIUIATH. ICHYIOThH
JesAKl BaXKJIWMBI BUHSATKH, SIKI 3a3BU4Yail Oynu JocTynHl OaHkam. BingcoTku,
BUIUIAYEHI OJIEp’KyBauy B paMKaxX OMNOJATKyBaHHS KOPIOPALIHHUM MOJAaTKOM
Benukoi bputaHnii, 3BUIBHSIIOTHCS BIJ CIUIaTH. TakoX I1CHYE BHUHSTOK, SKIIIO
BIJICOTKM BHIUIAUYIOTbCS KOMIIAHIi-pE3UICHTY KpaiHW, sKa Ma€ yroay Impo
YHUKHEHHsI TIOJIBIHHOTO omojaTtkyBaHHsS 3 Bemnukorw bpuraniero (Hampukian,
Ipnannis) [246].

VY kpeautHiil yroai Oyae 3a3HadyeHO HEOOXimHE 3a0e3leueHHs. Y BHITAJIKY
MO3UKW Ha 1HBECTHUIlI B HEPYXOMICTh, BOHO BKJIOUAaTHUME OJHY abo0 JEeKUIbKa
Hepyxomux 00'ekTiB. Cnil npuadatu crpaxyBaHHs OyniBenb. CTpaxoBUKa CHif
MOBIJOMUTH TIPO 1HTEpecu KpeauTopa. MokHa oTpuMaTd 3a0e3MeyeHHs 3a
pPaxyHOK caMoro CTpaxoBOro moisica. Moxe 3HanoOuTHCs 3a0e3ledeHHs 3a
paxyHOK I0J1ica CTPaxXyBaHHs KUTTS, IENO3UTY a00 1HIIMX aKTUBIB [96].

baxxano BkazaTu, 10 3a0e3neueHe MailHO € 3a0e3MeYeHHSIM YCiX CyM, IO
HaJeXaTh J0 CIUIATH 332 BCIMA PaXyHKaMH MIX MMO3MYAJIbHUKOM Ta KPEIUTOPOM.
e o3Hauae, 110 3a6e3neueHHs Oye JOCTYIHE Al MOKPUTTA AePIUTY 32 IHITUMU

KPEIUTHUMU PaXyHKaMH.
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VY BUManKy KpemuTiB Ha PO3BUTOK, OYAIBHUIITBO a00 KOMEPIIIHI MO3UKU
HEoOXiTHe 3a0e3leueHHs MOKe OyTH OiIbIIMM, HDK imoTeka abo OOTsHKEHHS Ha
MaiiHO. Y 0araThOX BHIIaJIKaX MOKE 3HAJIOOMTHCS [OJAaTKOBE 3a0e3MedyeHHs
IHIIMMU aKTHBAaMH, TAKUMH SIK CTPaxoBi MOJICH, OAHKIBCbKI PaXyHKH, KOHTPAKTH
Ta 1e01TOpchKa 3a00pProBaHICTh 32 OPEH/TY.

MoskiiiBe HaJlaHHS 3acTaBU HaJ IIMPIIMM KJIACOM AaKTUBIB, HDK IMPOCTO
MaiiHO Ta OyZiBJi, HaBITh y BUIAJAKY 3acTaBu ¢izuyHUMH ocobamu. Kommanis
MO>K€ HaJIaTH 3aCTaBy HaJl CBOIMH OOITOBUMH TOPTOBEILHUMHU aKTUBAMH HUISTXOM
IJIaBAIOYOr0 OOTSKEHHSI, SIKE BOHA MPOJIOBKYE BUKOPUCTOBYBATH y CBOIM TOPIiBIIl
JI0 3BEpHEHHSI CTATHEHHS [68].

Kowmicii MmoxxyTh OyTH niepedaueHi KpeaUTHOI Yyro10t0. Moxe cTaryBaTucs
IIOYaTKOBa KOMICis 3a nmoyaTkoBe oopmieHHs kpenuty. Komicis 3a 3000B's13aHHS
CTSATYBAaTUMETHCS Y 3B'A3KY 13 3000B'sI3aHHSAM HAJIaTU KOIITH Ta MOKPUTH BUTPATH.
Moske OyTH 3aCTOCOBHUM 3aKOH PO CIOXKUBUYMMA KPEIUT.

Kpeautna yronma 3a3Buuail TakoK BHMarae BiJ MO3WYAbHUKA CIUIATH
CYIyTHIX BUTpAT, MOB'3aHUX 3 OGOPMIICHHAM Ta YMOPaBIIHHAM KpeautoM. lle
MOX€E BKJIIOUATH PEECTpaIlilo, IOPUIUYHY peecTpalito, 30opu Tomo. Hapasi B
AHr11 TepOoBHii 301p HA IMOTEYHI KPEAUTH UM TTO3UKH BIJCYTHIMN.

Oco6muBwii BUA KpenuTHO1 yroaun y Benukiit bputanii € inoreka. Imoreka ta
BCl aCMEKTH BJIACHOCTI IMOBMHHI PETYJIOBAaTUCS AHTIINCHKUM 3aKOHOIABCTBOM,
SKIIO 3acTaBa 3HAXOAUThCA B AHIIIT Ta Yenbci. Lle mosicHioeTbest TuM, 110 Oy 1b-
sIKe MHUTaHHS, IO CTOCYEThCS BIACHOCTI a00 MpaB HA 3EMIIIO, 3aBXKIW TTOBHHHO
peryJIIoBaTHUCS Ta 3aCTOCOBYBATHUCS B MICII1, JIe 3HAXOIUTHCS 3eMis [52].

[moTeunuit akT Ha 3eMit0 B AHIIT Ta YenbCl TEXHIYHO € «HOPHINIHUM
OOTSHKCHHSIM» Ha 3apeecTpoBaHE MPaBO BIACHOCTI TO3WYAJIbHUKA HAa 3EMIIIO.
Crtporo kaxydu, IMOTEYHUI aKT CTOCY€EThCS HE3aPEECTPOBAHOTO MpaBa BIACHOCTI,
SKe 3apa3 PiJIKO 3yCTpidaeThes B KpeauTyBaHHI B AHTIIL Ta Yenbci. OgHak BUpas
«IMOTEYHUN» aKT BUKOPUCTOBYETHCSA YACTIIIE, 1 MU BUKOPHUCTOBYEMO HOTO ISt

3pyuHocTi [51].



201

Kpeautna yrona Ta imoTe4HHi akT pa3oM BU3HAYaIOTh IOPUAMYHI IpaBa Ta
OOOB'SI3KM KpenuTopa Ta MO3WYalbHUKAa. MOXIUBO, MO0 yCi MUTaHHS OyiH
BUKJIQJICHI B 1mMoTeyHoMy akTi. OJHaK, 3pYy4yHICTh Ta MPAKTU4YHI MIPKYBaHHS
3a3BUYall pOOJSATH OKpPEeMHM KpEAWTHUN JOTOBIp Ta IMOTEYHMA aKT OLIbII
3pYUYHUM.

KpenutHa yroma € Ouablll 3arajbHOIO Ta MICTUTh KIIFOYOBI KOMEpIIiitH1
YMOBHU TO3HUKH. IMOTEYHHUH JOTOBIP CTOCY€THCS TMEPEBAXHO MUTaHb, IO
CTOCYIOThCS 3a0e3neueHHs. [HOal B ABOX JOKYMEHTaX TpaIUIse€Thes AYyOJIFOBaHHS
MTUTaHb.

MiX KpEeOWTHON yroJol Ta IMNOT€YHUM aKTOM MOXYThb OyTH
HEBIJNOBIAHOCTI. 3a3BUYail KpeIuTHA Yroja MOXE MaTH MNEPEeBaXKHY CUily. Y
JeSKUX BHIIAJIKaX HEBIAMOBIIHOCTI MOXYTh OyTH npoOJEeMaTUYHUMHU Ta,
HAMOBIpHO, Oy1yTh TAYMayUTHUCS BCYIIEpeU IHTEpecaM KpeaAUTopa.

Bin yknamaetbcs y gyxe KOpoTkik (opmi. MiHiManbHO HEOOXITHUM €
dbopmar Ta iHdopmals, BukianeHi y ¢opmi CHI1 3emensHoro peectpy. Lle
KOPOTKMM JOKYMEHT Ha 2 cTopiHkh. OJHaK BiH MaiKe 3aBXIW MICTUTbH 1HIIII,
O1IbII JeTanbHI YMOBU. barato kpeaAUTOpiB MatOTh CTAHAAPTHI YMOBH 1MTOTEKH, SIKI
Oynu 3apeecTpoBaHi B 3eMeIbHOMY peecTpl. BOHU «BKIIIOUEHD» Yy KOKHOMY
BUMANIKY A0 00TspkenHss CHI1, mianmucanoro mo3u4aibHUKOM, SIK€ TIOCHIIAE€ThCS Ha
HOMEp 3eMEeJIBHOTO PEECTPY KPEAWTOpa, IO € KOAOM CTaHIAPTHUX YMOB
kpeautopa [49].

[cHyIOTH pi3HI BUIM YMOB 1MOTEKU. ICHYe «3akoHOAaByay» (hopma IMOTEKH,
sKa aBTOMAaTHYHO BKJIIOYAE€ TEBHI YMOBH Ta TMOJIOKEHHS 3aKOHY MpO TPaBo
BJIACHOCTI, HIOM BOHHW JIeTadbHO BHKJIACHI. lle piAKO BUKOPUCTOBYETHCA B
Cy4yacHOMY OaHKIBCHbKOMY KpEIUTyBaHHI.

dopMa IMOTEYHOTO JIOTOBOPY KPEAUTOpa MOXKE BIAPIZHATHUCS 3aJIEKHO BiJ
CTaTyCy mMo3WYalibHUKa (Kommadis uu (izuyHa ocoba), 3abesneueHHs (MaWHO
Ta/ab0 1HIN aKTWBU) Ta TUIY Yroau (HampUKIal, KpeauT Ha 3a0yJoBy, a He

IHBECTUIIIHUIN KPEIUT).
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[moTteunuii HOTOBIp MyXKe€ YACTO MATHME CTaHIAPTHY HEOOOpPOTHY (opmy.
BxrodeHi MyHKTH 9acTO MaTUME CTaHAApTHY OMHIOyCHY (QopMy, sika OXOIUTIOE
KUTbKa MOXMJIMBUX CIIEHapiiB, 100 YMHHOCTI HAOyJIM JIMIIE Ti, IO CTOCYIOTHCS
KOHKPETHOTO BHUITAJIKY.

[moTeunuii JOroBip MoXKe OyTH YKJIaJCHUN Ha BUIIYy BapTICTh a00 B OLIBII
HE3BUYAMHMX yrojax. BapiaHTu, 1m0 CTOCYIOTbCS KOMEPIIWHHUX YMOB CIIpaBH,
YacTille MICTATHCS B KPEIUTHIN Yroi.

bararo ymoB, 1110 3aCTOCOBYIOTBCS JI0 IMOTEYHUX aKTiB, BUKJIAJIEHI B 3aKOHI
Ipo MpaBo BIacHOCTI 1925 poky. ¥ GaraTbox BUMaAKax Il YMOBH MOXKHA 3MIHUTH,
00 3pOoOUTH CTAHOBHWINE OUIBII CHPUSATIMBUM JJIsl KpeauTopa. 3a3Buyai 1e i
pPOOUTHCH.

[IpaBmwia 11010 HETOOPOCOBICHUX YMOB JOTOBOPIB 3aCTOCOBYIOTHCS 10
IMOTEYHUX KPETUTIB 31 CIOKMBAaYaMU TaK CaMo, K 1 JI0 KPEAUTHHUX JOTOBOPIB.
CnoxuBady — 1€ TNO3WYAIBHUK, SKAW HE Jii€ B paMKax MiANPUEMHUIIBKOT
JisibHOCTI. 3r11HO 3 [IpaBunaMu mo0/10 HeTOOPOCOBICHUX YMOB JOTOBOPIB, MyHKT
y KpPEIUTHOMY JIOTOBOpI MOXe OYyTH BU3HAHHMKM HEAINMCHUM abo Moxke OyTu
3MIHEHUH Yy Ti{ Mipl, B SIKiil BIH 3aBJa€ IIKOJIU CIIOKUBAYEBI.

[IyHKT B IMOTEYHOMY JOTOBOPI MOXKE€ MaTH IIMPOKE 3HAYCHHS, 110 HaJae
KpEIUTOpY 3Hauylll MOBHOBaKeHHA. [IpaBuia 1mon0 HemoOpOCOBICHUX YMOB
JIOTOBOPY MOXKYTh BUMaraTv HOTo TIyMAadeHHsI By)KUe, 10 € OUTBII CIIpaBeiTNBUM
JUTSI TIO3UYAJTbHUKA-CII0’KHBAYa.

Oxkpim IlonoxxkeHHs: Mpo HETOOPOCOBICHI yYMOBH JOTOBOpPIB, OUIBIIICTh
IMOTEYHUX JOTOBOPIB TIyMadaTbCsd Ha KOPHUCTh MO3WYaJIbHUKA BIAMOBITHO 0O
MPUHITUIIB TIYMAdeHHs 3arajbHOTO mpaBa. [li IpUHIMIN 3aCTOCOBYIOTHCS, KOJIU
IOPUIUYHUN  JTOKYMEHT CKJIQJa€ThCsl OAHIEID CTOPOHOK, KPEIUTOPOM,
cTaHaapTHid ¢opmi. Byab-ska HEOMHO3HAUHICTh TTIOBUHHA TIIYMAYUTHCS BCyIeped
1HTEepecaM CTOPOHH, KA MIATOTyBaia TOKyMeHT [45].

3 ypaxyBaHHAM ULHMX 3araJlbHUX NPUHIMIIB, IMNOTEYHUH JOTOBIp Ta
KPEAUTHUN JOTOBIP MOXYTh MICTUTH OYy/Ib-1110, IPO IO CTOPOHH MOXYTh 3aKOHHO

JIOMOBUTHUCS. ICHYIOTB JIesIKi JJOJIaTKOBI OOMEXEHHS Y CIIpaBaxX CIIOKHUBaYiB.
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Imoteka BuMarae HasBHOCTI OOpry 3a kpeauToM. Skimo Oopry Hewmae,
IMOTEKY MOXE [OTaCUTH TMO3WYalbHUK. TOoMy 1MOoTeKka IOBHHHA MICTHUTH,
MOoCWJIaTUCS HAa a00 MaTH Ha yBa3l 3000B's13aHHS 11010 CIUIATH KPEIUTHUX KOIITIB.

VY Heskux 1MOTEYHMX KpeauTax JeTalli 100 MOTAIIeHHS OCHOBHOI CyMHU
Oopry Ta BIJICOTKIB YiTKO BH3HaueHi. HaigacTimie imoTeka cTOCy€eThCS KPEAUTHOT
yTO/H, sIKa BU3HAYa€ KOMEPIIiHI YMOBH MOTAIIEHHS.

Komru, 3abe3meueHi MO3WKOIO Ta TMOTOPKEHI N0 CIUIATH, MOXYTh OyTH
KOIITAMU 32 KOHKPETHOIO KPEIUTHOIO YroJI0r0 ab0 MOXKYTh IMOIIMPIOBATUCS Ha
KOIITH, IO HAaJeXaTh O CIUIATH 3a BCIMa paxyHKaMH MDK MO3WYAIIbHUKOM Ta
KpeIuTopoMm (IMOTeKa Ha BCl HAJIEXKHI CyMH). 3a3BUYall 11€ OXOIUTIOE BCl PaXyHKH,
0 € MOTOYHMMH ab00 MaWOyTHIMH, (DAKTUYHUMU YU YMOBHUMH, OKPEMO YU
CHUIBHO, HE3AJIEXKHO BiJl TOTO, UM € BOHH OOPKHUKOM, MPUHITUIIAIOM YU TapaHTOM
[141].

[IyHKT mpo MOBHY cCIIaTy CyM MOXE HaJaTH KPEAUTOpPY 3a0e3NeyeHHS
3aCTaBHOIO MaifHa II0JI0 IIMPOKOTO KOJja MOTOYHUX Ta MaOyTHIX 3000B's3aHb, a
He Juiie Oe3nocepeaHboro Oopry, Mmoo sSKoro BoHO Oyino ctBopeHo. Illupoki
YMOBH 1MOTEYHOI'O JOTOBOPY MOXYTh OyTH OOMEXEH! KPEIUTHOIO YrojAol, sKa
MOKe 0OMEXYBaTH IMOTEKY KOIITAMHU, BUJJAHUMU 32 HAM.

VY Oaratbox BHMagKax 3a0€3MEUEHHSI CKJIAJaTUMEThCS JIMIIE 3 MEBHOTO
MaiiHa. Y BUIAAKy IMOTEKH OI3HECY, HaBiTh HaAaHOi (Pi3uyHOI 0C00010,
IMOTEYHUI aKT MOX€E MICTUTH OOTSKEHHsI Ha MEBHI HEPYXOMi aKTUBH Oi3HECY, TaKi
K TYABLJI, KOHTPAKTHI paxyHKHU Ta OOPTH.

binpmricte  iMOTEYHUX ~ JIOTOBOPIB  MOKJIAAal0Th  3000B'sI3aHHS  Ha
NO3MYaJbHUKA 3 METOI0 3aXHMCTy 3a0e3leueHHs Ta KpeauTopa. 3a3BUyai

3aCTOCOBYIOTHCS TaKi OOMEKEHHS;

. 3a00poHa Oy/Ib-IKUX 1HIIUX OOTSHKEHBb a00 IMOTEK 1HIIINA CTOPOHI;
. npojax abo nepenaya mMaitHa a00 Oy/Ib-IKO1 HOTO YaCTHUHHU;
. BUMOTa BHUIUIATH KOMIICHCAIIIl, IO ITiIJIATA€ BHUIUIATI MO3WYATBHUKY

3a MalHO;
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. 3a00poHa JI3UHTY a00 YroJd MpO JI3WHT YU YaCTKOBE BOJIOMIHHS
MalHOM, OKpiM BHUTIAJKIB, TO3BOJICHUX 3aKOHOM [177].

[CHYIOTH JTOMOBJICHOCTI Ta YMOBH, PO3pPOOJICHI JJIs 3aXHCTy BapTOCTI
3a0€e3MeUeHHs] Ha KOPUCTh KPEIUTOpA.

3a3BuYail Ha MO3WYAILHUKA TOKIAJAIOTHCS 3000B'SI3aHHS, METOIO SIKUX €
3aXUCT BapTOCTI 3abe3meueHHs. Hirkye HaBEIEHO THIIOBI YMOBH, IO MICTSATHCS
a0b0 MarOThCS Ha yBa3l B 0aHKIBCHKHX IMTOTEKAX:

. CIUTauyBaTH OpPEHJHY IUIaTy, OPEHAHY IUIaTy 3a 3eMJII0 Ta IUIaTy 3a

KOMYHaJIbH1 OCITYTH;

. JTOTPUMYBATHCS 3000B's13aHb 11010 MTPaBa BIACHOCTI;

. BUKOHYBAaTH BCTAHOBJICHI 3aKOHOJIaBCTBOM FOPHUIUYH1 3000B'sI3aHHS;

. 0COOHMCTO 3aiiMaTy MaiftHO (y BUITaIKaX BIACHUK-MEIIKaHEb);

. HE 3/1aBaTh MaHO B OpeHly 0€3 3rojiu;

. HE CTBOPIOBATH OJIHUX MOJIAJIBIINX CTATHEHb O€3 3T0/IH;

. 3000B'13aHHS NIATPUMYBATH MATHO B PEMOHTI.

. MOBHICTIO 3aCTPaxXyBaTH MaiHO

. JTOTPUMYBATHCS YMOB OYJIb-SKOTO JOTOBOPY OPEHIM; IIe 9acTO Mae

JKUTTEBO BAXKJIMBE 3HAYCHHS, OCKIIBKM HEJIOTPUMAHHS JOTOBOPY OPEHIM MOXKE
O3Ha4YaTH BTPATY MO3MYAIBHIKOM IIpaBa BIACHOCTI Ta HOTO BTpaTy BapTOCTI;

. HE BHOCHUTH >KOJTHUX 3MIH 200 JIOTIOBHEHB 0€3 3T0JIu KPeIUTOpa,;

. HE TOJaBaTH 3asiBKy Ha OTPHMMAaHHS JIO3BOJy Ha IUIaHyBaHHS 0e3
3rOJIM KPEIUTOPA;

. HaJIaBaTH KpeauTopy 1HpopmMaIlio 3a Horo BUMOTOI0;

. MOBIJOMJIATH KPEAUTOpa MPO 3arpo3y BTpPaTH OPEHIHOI IiaTu ado
OyIb-siIKi  3ampolOHOBaHI i JEep>KaBHUX OpraHiB (HampuKiIaja, MPUMYCOBE
BIIIy4YeHHs) [124].

[motekonepkarens Mae TpaBO CTpaxyBaTh Ta 30epiraTd 3acTpaxoBaHE
MaifHO BIJl TONIKO/DKEHHS] BOTHEM Ta TMOAIOHUX CTpPaXxOBUX PH3UKIB, SKIIO
1OTEKOAaBEIb IIOTO HEe 3poouTh. Cyma CTpaxyBaHHS HE MOBUHHA TMEPEBUIIYBATH

CyMy, 3a3Hau€Hy B I1MOTEYHOMY JIOrOBOpi, a0o0, SKIIO BOHA HE BKa3aHa, JIBI
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TPETUHU CyMH, sika Oyzae moTpiOHa y pa3i 3uumeHHs. CTpaxoBi mpemii, critaueHi
3a MaitHO, € OOTSKCHHSM Ha MaiHO.

Inoteka 3a3Buyail BuUMarae, mo0 KOIITH, OTpUMaHi BiJl CTPAXOBOI'O BUMAJIKY,
Oymu cpsiMOBaH1 Ha peMOHT a00 BITHOBIICHHS MaifHa. SKIio mosic opopmMiieHo Ha
IM'sl 1MMOTEKOIABIIS BIJMOBIAHO JO CTPAXOBOTO 3000B's3aHHS, 1MTOTEKOJIaBEI[b Ma€
paBo Ha OTpUMaHHs KolTiB. OJIHAK 1MOTEKOIepKaTellb Ma€ MPaBO HA OTPUMAHHS
KOITIB y BUTVISLAI OOTsOKeHHs. JIJIsT TTOBHOTO BUKOHAHHS IThbOTO 3000B'S3aHHS
HEOOXITHO  TOBIJOMHUTH  CTPaxOBY KOMIIAHIIO PO  MpaBO  BIACHOCTI
1OoTEKOIep KaTENsl.

VY BUNaAKy 3 Tako CHOPYIOI0, SIK 0araTOKBAPTUPHUI OyJIHMHOK, KEepyroda
KOMIIaHisl 3a3BUYail HECe BIJMOBIAAIBHICTh 32 PEMOHT, TEXHIYHE 0OCITyrOBYyBaHHS
Ta BiIHOBJEHHsA cnopyau. [lomic, sk mnpaBuio, oGOpMIIIOETbCS HaA ii iM'd, 1
IHTEpECH BIACHUKIB KBapTHUP 1 OAHKIB 3a3BUYall BPaXOBYIOTHCSI aBTOMATHYHO.

3rifHo 13 3aKOHOM, TO3WYAJIbHUKA MAIOTh CTaTyTHI MOBHOBAXCHHS
HaJaBaTH Ta MPUUMATH JOTOBOPH OPCHIM Ha TIEBHUX yMOBaX, SKIIO IHIIE HE
nepeadayeHo imoTekor. OCKITbKA KpEIuTHA YCTaHOBA, SIK TPABHIIO, Oa)xae
KOHTPOJTIOBAaTH Ta OOMEXYBaTH JOTOBOPH OPEHIU. 3roJia KPEIUTHOI YCTAaHOBH, SIK
npaBuiIo, Oyzie HEOOXI1THOO JIJIsl JOTOBOPIB OPEHAM Ta 31a4l B opeHay. KpeautHa
yCTaHOBa MO’K€ HaJaTH 3arajbHy 3rojay Ha 3/1a4l B OPEHJY B MeXKaX IEBHUX
KaTeropiil y cBoiil kpeAuTHii npono3uuii [177].

VY Bumaaky KkomepiiiiHoro abo OyaiBeabHOro 00'€eKTa MOXYTh OyTH

JI0aTKOB1 YMOBH, 1110 BiJIMOB1AaI0Th 00OCTaBMHAM. BOHM MOXYTb BKJIIOUATH

. HaJIe)KHE BEJICHHS O13HECY;

. BEJICHHS HaJIC)KHOTO 00Ky Ta 3a0€3MeYeHHs HOro TOCTYIMHOCTI;
. MPUCBAYEHHS Yacy BEJICHHIO O13HECy;

. MIITPUMKA JTICH31H1

MoxyTh OyTHM JOJATKOBI YMOBHU Ta 3000B'SI3aHHS, IO CTOCYIOTHCS THITY
3a0e3reueHHs. Y  BUIAAKY OKUTIOBOI a00 KOMEpPIIHHOI  1HBECTHIIHHOI
HEPYXOMOCTI MOXYTh OyTH KOHKpETHI 3000B's3aHHS LIOJ0 B3aEMOIl 3

OpeHIapsIMHU.
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VY imoTeyHoMy 0ToBOpi OyayTh 3a3Hau€HI TaK 3BaHI «IOil MPUMYCOBOTO
BUKOHaHHs». lle moxii, siki JalOTh KPEAMTOPY MpPaBO 3BEPHYTH CTITHEHHS Ha
3a0e3neyeHHs. 3a3BUyail, BCd CyMa MO3UKU CTa€ HAJEKHOIO JI0 CIIaTH ab0 MOXe
Oyt BUTpeOyBaHOIO, 1 KpPEOUTOP MOXKE CKOPUCTATHCS CBOIMH IpaBaMH
IPUMYCOBOTO BUKOHAHHS. 3a3BU4ail BOHU TaKi:

. NO3UYAJIBHUK HE CIUIauye 3a0€31eUeH1 KOIITH BYACHO;

. MO3UYATBFHUK MOPYIIYE YMOBH KPEAHUTY, 1 KPEIUTOP BBaXKA€, IO II€
NOpYLIEHHS HE MOXke OyTH BUIIPABJIEHE IPOTATOM PO3YMHOTO CTPOKY;

. Oyap-siKi 3asiBU YW TrapaHTii, HaJaHl KpEIUTOpPY, BHSIBISIOTHCA
HETNPaBINBUMU;

. OyAb-IKUM 1HIIMHA KPEIUTOp Ma€ NpaBO CTIATHYTH Oopr 3
MO3UYaTbHUKA;

. Ui Oy/b-SKOi YaCTHUHM MO3UYalbHUKA MPU3HAYEHO aIMIHICTpATOpa-

PO3MOpsIIHUKA 200 KepYIOUOTo;

. MO3UYAJIbHUK CTae OaHKpyTOoM abo, y pas3l HEmIaToCIpOMOKHOCTI
KOMITaHIi;

. MO3WYATHHUK TTOMHUPAE

. HAJCKHUM YHUHOM 3a0e3leyeHe MailHO TPUMYCOBO BHUIIyYEHE,

MOIIKOJKeHe a00 3umieHe [124].

Konu inerbest mpo KpenuTyBaHHA Ta OaHKIBCbKY IISJIbHICTb, KOBEHAHTH
MaloOTh BUpIIIATIbHE 3HaYCHHsS. BaHKIBCbKI KOBEHAHTU — 1€ YMOBH, 1110 MICTATHCS
B KPEIUTHUX yroaax abo OOProBHX IIIHHHUX Marepax, BUMYIIEHUX MO3WYAITbHUKY
(dbiHaHCOBOIO ycTaHOBOIO. [li TONOXKEHHsSI MOKJIMKaHI 3abe3neuutv (PiHAHCOBY
CTaOUIbHICTh MO3WYAJILHUKA HAa TIEBHOMY PiBHI, BOJHOYAC JIIIOYM TAaKHUM YHUHOM,
1100 3MEHILUTU PU3UKH 17151 KpeauTopa [133].

baHKIBChKI KOBEHAHTH € JKUTTEBO BAXKIWBHUMH 1HCTPYMEHTAMH IS
YIOPABIIHHS PU3UKAMHU, OCKUTBKA BOHU JIOMIOMArarTh KPEAUTOPaM KOHTPOJIFOBATH
(Ghi1HaHCOBI TTOKA3HUKHU MO3WYAILHUKIB Ta BXKUBATH KOPUTYBAIbHUX 3aXOJ1B, SKIIIO
BUHUKA€ NOoTpeOa BpATYBaTH iXHi 1HBeCTHUIlli. J[BI OCHOBHI KaTteropii OaHKIBCHKUX

KOBCHAHTIB BKJIIOYaIOTh MO3UTHUBHI Ta HETAaTUBHI KOBCHAHTH.
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[To3uTuBH1 yroau, TaKoX BIAOMI SIK CTBEPAXKYBaJIbHI KOBEHAHTH, 11€ YMOBH,
SKi TIO3WYAbHUK TOBMHEH BHKOHATH, MO0 3aJUINATHCS YMHHUM Y KpPEIUTHIN
yroji. Jleski mpukiaaan BKIOYAOTh MIATPUMKY MIHIMAJIBHOTO PiBHS CTpaxyBaHHS,
HaJaHHS PETYApHUX (hiHAHCOBUX OHOBJIICHb Ta 3a0e3leueHHs BEACHHS Oi3HECY
BIJIMOBITHO /10 MICIICBUX 3aKOHIB 1 mpaBui [203].

HeratuBHi KOBEHaHTH - 1€ OOMEXEHHs, 10 HAKJIaJalThCid Ha
MO3WYaTbHUKA, 00 3am00IrTH MEBHUM MisIM, SIKI MOXKYTh ITOCTaBUTH TIiJ] 3arpO3y
1oro ¢iHaHCOBY CTaOUIBbHICTh a00 Oe3neky kpeauTopa. [Ipuknagamu € 0OMexKeHHs
Ha OTPUMAaHHS JOJATKOBUX OOpPriB, MpOJaX 3HAYHUX AKTUBIB a00 31HCHEHHS
BEIIUKHUX BUTpAT 0€3 CXBAJICHHS KPEIUTOPA.

KpenuTHa 10MOBJIEHICTh — 11€ KOHKPETHA YMOBA, BUKJIAJICHA B KPEIUTHOMY
JIOTOBOPI, SIKOT TO3WYATBHUKHU TTOBUHHI TOTPUMYBATHCS TIPOTATOM YChOTO TEPMiHY
nii mo3uku. 11 TOMOBIEHOCTI MOXKYTh 3MIHIOBAaTUCS 3QJICKHO BiJI THUITY ITO3HMKH,
BUMOI KpeIuTopa Ta (PIHAHCOBOTO CTAaHOBHUINA MO3MYalbHUKA. KpemuTHa
JIOMOBJICHICTh ICHY€ JJIS 3aXHUCTY I1HTEPECIB KpEeAUTOpa, TapaHTyIoud, 110
No3WYaNIbHUK 30epirae neBHUM piBeHb (HIHAHCOBOI BiIMOBIATBHOCTI.

TunoBi npUKIaad KPEIUTHUX KOBEHAHTIB:

1. KoedimieHT MOKpUTTS BUTpAT HA 00CITyrOBYyBaHHS OOpry.

KoedimieHT mokputTss O60pry 3 OOCIyroByBaHHS € OJHHM 3 OCHOBHHX
NPUKIAAIB KPEAUTHUX KOBEHAHTIB 1 BUMAarae BiJ MO3UYaJIbHUKA MIIATPUMYBATH
MIHIMAJIBHE CITIBBIJTHOIIICHHSI YUCTOTO OIEPAIlifHOTO JO0XO0Iy 10 3000B'sI3aHb 3
oOcnyroByBanHs Oopry. Hanpuknan, xoedimieHT m1OKpuUTT  Oopry 3
obOciyroByBaHHs 6opry 1,25 o3Hauae, 1110 TO3UYATILHUK MTOBUHEH MaTtu 1,25 gpyHTa
CTEpJIIHTIB JOXO1y Ha KOXeH 1 GyHT cTepiiHriB 00ciyroByBaHHs 6opry [227].

2. KoediiieHT NOKPUTTSI BIZCOTKIB

[Is xoBeHanTa mepeadayvae, MO MMO3UYATHLHUK TOBHHEH MiATPUMYBATH
MEeBHUM pIBEHb NMPHUOYTKY JO BUIUIATH BIJCOTKIB Ta MOJATKIB BITHOCHO CBOIX
MPOIEHTHUX BUTpaT. TWMoBa KOBEHaHTA II0J0 KoedillieHTa MOKPUTTS BIICOTKIB
MOXKe BUMaraTu kKoedirieHTa moHamMenme 2,0, mo o3Havae, Mo MO3WYATBHHUK

MMOBUHEH 3apO0JIATH B/BIU1 OLIbIIIE, HI’K HOTO MPOIEHTHI 3000B'I3aHHS.
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3. KoeoiuieHT neBepumaxy

[ls xmay3a BCTaHOBIIOE JIMIT Ha 3arajibHy CyMy OOpry, SIKY MO3MYaJIbHHUK
MO>KE B3SITH Ha cebe BIJHOCHO CBOT'O BJIACHOTO Karitainy abo aktuBiB. Hampukian,
KJay3a MoA0 KoedillieHTa JIEBEPUIKY MOXKE OOMEXKYBaTH TO3WYAIbHUKA
CIIBBITHOIIICHHSM OOpPTY 710 BJIACHOTO KariTany He Oubiie 3:1.

4. BuMoru 10 JIIKBIIHOCTI

Ile BuMarae BiA MO3WYAIbHUKA MIATPUMKH TIEBHOTO PIBHS JIIKBIIHHX
aKTHBIB, TAKUX SK TOTIBKa a0o0 I[iHHI MarepH, M0 3BEPTAIOTHCSA A0 PHUHKY, 1100
3a0€3Me4YUTH BUKOHAHHS KOPOTKOCTPOKOBUX 3000B's13aHb.

5. Bumoru 10 (hiHaHCOBOI 3BITHOCTI

[To3nyanpHUKM YacTo 3000B's3aHI  HaJaBaTU KPEAUTOPY PETYISpHI
(b1HaHCOBI 3BITH Ta IHIII 3BITH, IO 3a0€3MeYye MPO30PICTh Ta MOCTIHHY OLIHKY
(h1HaHCOBUX MOKA3HUKIB 1 PyXy I'POIIOBUX KOIITIB.

6. OOMexeHHs Ha J0JJaTKOBY 3a00proBaHICTh

Lls yroga oOMexye mo3uyanbHUKa BiJl B3STTS HOBHX OOpriB 0€3 CXBaJICHHA
KpeAUTOpa, TapaHTYIOUYH, L0 MO3WYAJbHUK HE BHKOPUCTOBYBATUME HAJMIpHE
KpEIUTHE IJIeYe Ta HE MOCTaBUTh 1]l 3arp0O3y CBOKO 3AATHICTh MOrallaTi ICHYIOYi
KPEAUTH.

7. JIiMiTH KamiTaJlbHUX BUTpAT

Ile oOMexye cymy, SKy MO3UYAIbHUK MOXE BHUTPATUTH Ha KamiTalbHI
MPOCKTH, TApaHTYIO4YHW, IO 3HA4YHI BUTPATH HE TOTIPIIaTh HOTO 3JaTHICTH
obciyroByBaTu 6opr [238].

HenotpumanHs yMOB MOXeE MPU3BECTH 10 IITpadiB, IMiJIBUILECHHS
MPOIICHTHUX CTAaBOK a00 HaBITh JI0 PO3IPBaHHS KPEIUTY, MICIS YOTO KPEIUTOP
BUMAaraTuMe HEeraiHOrO MOTalleHHs 3aJIMIIKY Kpeauty. Lle mMoxe matu cepilo3Hi
(dbiHaHCOBI HACTIIKU JUTSl IO3UYATILHUAKA Ta MPU3BECTH JI0 CYIOBOTO TIO30BY.

JloTprMaHHs KOBCHAHTIB MOXKE MO3UTUBHO BIUTUHYTH Ha
KpPEIUTOCIIPOMOKHICTh MMO3UYaJIbHUKA, TOJIETIIYIOUM OTPUMaHHS (piHAaHCYBaHHS B
MaitOyTHhOMY. | HaBmaku, MOpyIIEHHS KOBEHAHTIB MOXE 3alIKOJWUTH peryTallii

MMO3UYAIbHUKA Ta OOMEXKUTH AOCTYII 10 KPCAUTY.
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Hactymaum moroBopoM € A0roBip OaHKIBCHKOTO BKJIAAYy. Y TEPMIHOJIOTII
aHTIIHCHKOTO OaHKIBCHKOTO IpaBa MPHUHATO TOBOPHUTH, SK MPABUIIO, HE TPO
JIOTOBIp OaHKIBCHKOTO BKJIQAy (ZIETIO3UTY), a MPO MPOIEHTHUM paxyHOK (Ha
BIIMIHY BiJ] TOTOYHOTO PaxyHKy). TpH OCHOBHI BIIMIHHOCTI BIJICOTKOBOTO
pPaxyHKY BiJl IOTOYHOTO, HA JYMKY aHTJIIMCHKUX FOPUCTIB, TaKI:

* TMpPOIEHTHUN paxyHOK € JOXIJHUW paxyHOK HJisi KIII€HTA B CEHCl
OTPUMaHHS KJTIEHTOM BIJICOTKIB Ha 3aJUIIOK HAa paxyHKy. lle He xapakTepHO s
MOTOYHOTO PaxyHKY, JI€ BiJICOTKA a00 HE HapaXxOBYIOThCS, A00 «BUILIAYYIOTHC» Y
BUTJISIAI 3BUIBHEHHS KJIIEHTA BiJ OOOB'SI3KY CIUIayyBaTH OaHKIBCBKI KOMICIi 3a
YMOBH, SIKIIO KPEIWTHUHN 3aJHIIOK 32 MOTOYHHM PaXyHKOM BUIIHHA 3a TEBHY B
JIOTOBOP1 BEIMYUHY, TOOTO, HAETHCS PO 3aJI1K B3aEMHUX BUMOT;

* [0/I0 KPEAUTHOTO 3AJMIIKY 332 MOTOYHUM PaXxyHKOM KIIEHT Ma€ IMpaBo
BUCTaBJIATH YEKH, TOJAI SK YEKOBa KHIDKKA MO0 JICTIO3UTHOTO pPaxyHKY
MpaKTUYHO y OUIbIIOCTI OaHKIB He BHUAAeThcs. lle crnpuiiMaeTbes sk J10Ka3
YMOBHOI JIOTOBIpHOi YMOBHU — YE€KH, II0 HECTIPOMOXHI1 BHCTaBISATUCS CTOCOBHO
BIJICOTKOBOTO PaxXyHKY;

* MOTOYHUN paxyHOK Yy 3BUYANHIN OaHKIBCHKIM MpakTULl MOXE MaTh
KpeIUTHHN abo 1eOeTOBUI 3alMIIOK y MeXax Jo03BojieHoro oBepapadty. Illoxo
BIJICOTKOBOT'O PaxyHKy MpELEACHTHE MpPaBO 3alHsIIO MO3MIIII0, sIKA HE BU3HAE
MOXJIMBOCTI OBepApadTy TaKOro paxyHky [227].

3a3HadyeHa pI3HUIS BIJACOTKOBOTO (JAETO3UTHOTO) 1 TMOTOYHOTO PaxXyHKIB
HOCUTh YCTaJ€HUH TpaguIiMHUN XapakTepi 1 JOCUTh YITKO apTUKYJHWpOBaHA B
npereaeHTHoOMy TpaBi e HanpukiHimi XIX cr.: «Skmo rpomi nepeOyBalOTh y
NOTOYHOMY PaxyHKY, BOHHU MIJUISTalOTh CIUIATI 3a NP 'sBJICHHSIM YeKa 1 Ha HHUX
HapaxoOBYIOTHCS BIJICOTKH;, y BHUIIAJIKy, SKIIO BOHHM TOMIIICHI Ha JEMO3UTHUN
paxyHOK, BOHM MPHUHOCATH BIJICOTKHU 1 HE MIUISITalOTh CIJIaTI 32 TOJIaHHSM 4Y€Ka,
aJie BUTUIAYyIOTHCS MICIIS TOBITIOMJICHHS, PEJ IBJICHOTO 3a 21 JIeHb 710 IIaTexy» .
HapiTe mpu BpaxyBaHHI TOro, IO B JaHUM 4Yac PI3HUISA MIK IOTOYHUM 1
JIETIO3UTHUM paxyHKaMu 1HOAl cTUpaeTbes (psin OaHKIB HapaxoBY€ BIJCOTKH Ha

KpC,Z[I/ITHI/Iﬁ 3aJIMIIOK ITOTOYHOI'O PAaxXYHKY, a piand OaHKIB JO3BOJISIE€E BHUCTABJISITH
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YEKH MO0 JACTIO3UTHOTO PaxyHKY), 3a3Ha4eHa PI3HUIIA 30epirac CBO€ TPadUIliiHE
3HaueHHA [154].

bputanceka OaHKIBChbKa CHCTEMa BiJIOMa CBO€IO  HAJIMHICTIO Ta
ctabinpHicTIO. banku BenukoOputanii 3a0e3medyioTh BUCOKUN DPIBEHb 3aXHCTY
KOIITIB Ta HAJalOTh Cy4YacHI TEXHOJOTii, BKJIIOYAIOYH IHTEPHET-OAHKIHT Ta
MOO1IBHI MPOTPAMH.

[loToynmii paxyHOK TpPU3HAYEHUH [UIsI TOBCAKACHHUX (PIHAHCOBUX
orepalliid, Takux SK OJIep>KaHHs 3apOOITHOT TUIATH, OTUIaTa PAaXyHKIB Ta MOKYIOK.
BnacHUKM MOTOYHUX PaxXyHKIB 3a3BHYail OTPUMYIOTH 1€0ETOBY KapTKy Ta JOCTYI
10 OHJaH-OaHKIHTY. Jledkl OaHKM NPONMOHYIOTh OBEpApapTHI MOCIYTH, IO
J03BOJIIIOTh TUMYACOBO BUTpauyaTu OLbllle, HK € Ha paxyHKy, 3 IHOJAJIbILIOI0
CILIATOIO BIJICOTKIB.

OmaaHi paxyHKd TMPU3HAYEHI JIJIi HAKOMUYEHHS KOIITIB. BOHM MOXyTh
MaTh OOMEXEHHSI Ha KUIBKICTh 3HIMaHb ab00 BUMAaraTH CIOBIIIEHHS 3a TEBHUI
nepioj mepen 3HATTSIM KowTiB. OmaaHl paxyHKU HIAXOASATH IS THX, XTO XO4Ye
BIJIKJIaJaTH TPOIIT Ha MaOyTHE Y1 KOHKPETHI IiTi.

ChisibHI paxyHKH BIJIKpDUBAIOTBCA Ha 1M'st ABOX abo Ouipmie ocid, 1o €
3py4YHHUM JJIsi CIMEWHUX Tap abo mapTHEpIB, SKI BEIYTh CHUIbHE TOCIOApPCTBO.
VYci BIIaCHUKH CHUIBHOTO PaxyHKy Y BaJUTIHCBKOMY 4YHM aHTJIHCBKOMY OaHKy
MaloTh PIBHUM JOCTYN [0 KOIITIB Ta HECYTh CIUIbHY BIANOBIJANbHICTH 32
ynpaBJiHHS paxyHKoM [240].

Hesiki  OpuTaHChbKI OaHKU TPOMOHYIOTh CHEIiadbHI pPaxyHKW JJis
Hepe3uaeHTIB. 1{i paxyHKHM MOXYyTh MaTH OCOOJIMBI YMOBHM Ta BHUMOTH, TaKi SIK
MIHIMQJIBHUMA AETMO3UT ab0 OOMEXEHHM JOCTyn A0 MEBHUX Mochayr. Bigkputu
paxyHOK y OaHky AHrJii 4M 1HIIOI KpaiHu BenukoOpuTaHii HEpE3UIIEHTY MOXKe
OyTH cKiajgHime, ajge MPU MNPABWIBHOMY TMIAXOJl Ta MIATOTOBII 1€ IIUIKOM
MOKJIMBO. BaxnuBo 3a3nmaneriip YTOUHHUTH YMOBH, OCKIJIbKM HE BCl OaHKU

MMpanrorTb 13 HEPE3UACHTAMMU.
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Binkputu paxynok y 6anky Aurmii yu otnanaii Hepe3uaeHTy mpocCTilie y
BEJMKUX MDKHapoaHux Oankax, Takux sk HSBC wum Barclays, mio
CHEIaTi3yI0ThCs Ha 00CIyTrOBYBaHH1 1HO3EMHUX KJIIEHTIB [96].

BinkputTs 6aHKIBCHKOTO paxyHKy y Benukiit bpurtanii nos'sizane 3 neBHUMU
BUMOraMU Ta IMepeBipkamMu. BaHKu MparHyTh JIOTPUMYBATUCS MIXKHAPOJIHHUX
CTaHJapTiB OOPOTHOM 3 BIAMUBAHHSM rpolieil Ta piHaHCYBaHHAM Tepopusmy. [Ipu
POMY JIeKI MDKHApOAHI OaHKH TMPOIMOHYIOTH CHEIalibHI MpoTrpamu, sKi
JO3BOJISIIOTh BIJIKPUTH PaxyHOK y OaHKy Yenbcy ud AHII 3 MiHIMaJIbHUMHU
JTIOKyMEHTATbHIMH BUMOTaMH.

OCHOBHUM JOKYMEHTOM ISl MIATBEPKEHHSI OCOOMCTOCTI € Macmopr, II0
nie. Jlesski 6aHKM MOXKYTh MPUMHATH HaIllOHAJIbHE MOCBIIYCHHS ocoOu abo mpaBa
BOJIS, aje macrnopt Kpamie. BaxiauBo, mo0 J0KyMeHT OyB IIHCHUM Ta MICTUB
akTyasnbHy 1H(popMmarrito [68].

JIJist BIIKPUTTS paxyHKY B OpUTaHCHKOMY OaHKYy MOTPIOHO MiATBEPKEHHS
MOTOYHOI aJipecH MmpokuBaHHsA. Lle Moxke OyTH paxyHOK 3a KOMyHaJIbHI TIOCTYTH,
BUTAT 13 OaHKy a00 JMCT BiJl poOOTOJABI, JATOBaHWM He OLIbIIEe HIX 3a TPHU
MICSII1 10 ITOJAaHHS 3asIBKU.

Tapudu MOXyTh CyTTEBO BIAPIZHATHCS 3aJ€KHO Bij Oanky. Hampuxman,
Oarato TpaaMIiiHUX OaHKIB BHMAaraloTh MIHIMaJbHHUM JEMO3UT ab0 CTATYIOThH
BHUCOKY IUIaTy 3a MKHApOHI nepeka3u. Y TOH ke yac oHnaiH-O0aHku AHrmii abo
VYenbcy HaiuacTilie NpPONMOHYIOTh BUTIAHINN YMOBH 3  OE€3KOUITOBHUM
00CIyroByBaHHSIM Ta HU3bKUMH KOMICISIMU 32 KpOC-BaJIFOTHI onepariii [51].

3a CBO€I0 HOPUAUYHOI MPHUPOJIOI0 BITHOCHHU MK OAHKOM 1 BKJIQJHHUKOM
pPO3TIIAIAIOThCS B AHTJIINCHKOMY TIpaBi SIK BIAHOCHMHH MDK KPEAUTOPOM 1
OOp)KHUKOM, Jie SK OOpKHUK BHUCTyHae OaHK, a Oe3mocepeiHidl 3MICT TaKuXx
BIJIHOCUH BH3HAYA€ThCS 10roBopoM. CTaHIapTHI YMOBH JIOTOBOPIB MPUITYCKAIOTh,
Cepell 1HIIOoT0, M0 KIIEHT (BKJIAIHUK) 3000B's13aHUI BUSIBIISTH PO3YMHUHN CTYITIHb
OrJIsiAy 1 TOB'I3aHMI MpaBWJIaMM MpPO TOBEPHEHHS BKJIaay, CIOYATKY
nependadeHuMu 10roBopom. Cyau 3arajioM 3aiiMaroTh MO3UIIIO, 3TIAHO 3 SKOIO

YMOBHU, HaJPyKOBaHI Ha JOKYMEHTI, 110 0(OpMJIsi€ BITHOCHHU IO OaHKIBCHKOMY
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BKJIAJy € TIOTIEPEIHIMH YMOBaMH IIOJ0 3000B'si3aHHS OaHKY BUJATH KOIITH
BKJIQJIHUKY. 3BUYAITHO, 1€ IPABHUIIO Ji€ 0€3 MIKOAM JIJIs IpaBa KIi€HTa MOCUIATUCA
Ha HEeMo1H(GOPMOBAHICTh PO 11l YMOBH, B TOMY YHUCJI1 1 Uepe3 HeJOMYIIEHHS OaHKY
3a0e3MeYnTH 03HaHOMIICHHS KIII€EHTa 3 yMOBaMHU JoroBopy. Hampukian, B oaHii 13
CIpaB CyJ BBaXaB, IO KJIIE€HT HE TMOB'SI3aHUA YMOBAaMH, HAINMCAaHUMU Ha
oOKIaAuHIl, B Ky OyJia BKJaJIeHa OIaJHa KHMXKKA, OCKIIBKH B CHJY MICIs
pO3TalyBaHHs BiJIMOBIAHOTO TEKCTY CyJ BBa)KaB 32 HEMOXJIMBE PO3TJISIATH MOTO
K TEKCT KOHTpakTy. Ha miil mijictaBi aHrmChKI aBTOPU POOJISTH BUCHOBOK, 32
SKUM BXJIMBUM € TIUTaHHS, HACKUIHKY KIIE€HT Y MOMEHT BiIKPUTTS TPOIIEHTHOTO
paxyHKy NoiH()OpMOBaHUi, 1110 YMOBH JIOTOBOPY HAJPYKOBaH1 B OIIAIHIA KHIKIII.

Sk mpaBuII0, CyAN CXUJIBHI PO3TJIAIATH OJUH BIJICOTKOBHUI paxyHOK SIK OJHMH
JIOTOBIp OAHKIBCHKOTO JIETIO3UTY, a ONEparlii, o MPOBOAATHCS 338 UM PAXYHKOM,
K oIeparii B paMKax OJHOI0 10roBOpy. TeopeTHuyHO 1€ MOXKe MOCIYKUTU OaHKY
M1JICTABOIO HE MPUUHATH BiJl KJIIEHTA KOIITIB Ha 301IBIICHHS JACTO3UTY, SKIIO 1€
CIeliaJIbHO HE 00YMOBJIIOBAJIOCS Mij Yac YKIJIaJlaHHsS JOTOBOPY.

Opni€ero 3 HAWOUIBII ICTOTHUX YMOB JOTOBOPY OaHKIBCHKOTO BKIIATy €
yMOBa TIOBEpHEHHS KOIITIB BKJIATHUKY. llpenieieHTHE mNpaBo MiATBEPANUIIO
MPaBOMIPHICTh OaHKIBCHKOI MPAKTUKW, BHACTIOK SKOI KOIITH BUAAIOTHCA Ha
BUMOTY, y TIeBHHM TepMmiH ((pikcoBaHHI abO TEpMIHOBUI, JEMO3UT 1HOII
HA3MBAETHCS «IHBECTULIIMHUI paxyHOK»), a TAaKOK Ha BUMOTY 3a MEBHHUH yac 10
maTtu Bugadi [52].

[HIIMM ICTOTHUM acEeKTOM JOTOBOpPY OAHKIBCHKOTO BKJIaay € BU3HAHHS, 110
OlllaJJHA KHIKKA (YM aHaJOTIYHMM JOKYMEHT) TMepecTtaB OyTH OOOpPOTHUM
IHCTPYMEHTOM, 1 Mepeada OmaaHol KHKKH 1HIIN 0c001 3HAUWTDH mepeaada i
ocobl TmpaBa OTpuMaHHd OaHKIBCBKOTO BKJagy. B  pesyabTaTi Takoro
HEIMPaBUJILHOTO PO3YMiHHSI OaHKaM JOBOJWIIOCS CTUKATHCS 3 CUTYyaIlisIMUA JOCHUTh
PU3UKOBAaHUX BWIUIAT KOIINTIB 3 JIETIO3UTHUX PAXYHKIB. [HIIOIO «IOOYyTOBOIO»
KJIIEHTCHKOIO TMPUYMHOIO BIAXOAY BIJ MPAKTUKHU OLIQJHUX KHIDKOK CTajla iXHs
BTpaTa KJII€EHTaMH, 30KpeMa 1 3 MOXKJIUBICTIO MOTPAIJISHHS B PYKH HECYMIIIHHHX

BJIACHHKIB. 3 OaHKIBCbKOI CTOPOHM IE€BHE 3HAUYEHHsA Maja W Ta oOCTaBHHA, IO
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BEJICHHS OLIAJHUX KHUKOK O3HAuyanao JOJATKOBUIM oOcsAr poOOTH OaHKIBCHKHUX
CHIBPOOITHHKIB.

BiacyTHicTe 000pOTHOTO XapakTepy OIIAJHUX (ACMO3UTHHUX) JOKYMEHTIB
HIATBEP/HKCHO PSIOM TpereeHTiB. Tak, HayKOBII 3a3HA4MiIM, IO JCTO3UTHA
pO3MKUCKa HE MICTUThH SBHO BUPA)KEHO! OOILSIHKKA OaHKy CIUIATUTH TEBHY CYMY,
noaidHy [0 TPOCTOrO Bekcensd. €IUHOI METOK BHAA4Yl PO3MUCKUA €
MIATBEPKCHHS] OKPEMO B3ATOI TpaHCaKIlii, BHACTIZIOK YOrO BOHA € MHCHhbMOBUM
nocBiYeHHsIM Oopry. [IpenieienTHe MpaBo TaKoXK MiATBEPUIO MO3UINIO0, 3T1IHO 3
KO CTOPOHH CBOEIO BOJICIO HE MOKYTh CTBOPUTH HOBUI OOOPOTHHI IHCTPYMEHT;
y Kpamomy pa3i HOBUH IHCTPYMEHT MO€ OyTHM CTBOPEHUN KOMEpPIINHUMU
3BMYAsIMH, aje NpU UbOMY TaKMi 3BUYail, X0U 1 HE 00OB'I3KOBO [TOBUHEH 1CHYBATH
MNPOTSATOM TPUBAJIOTO Yacy, ajie MOBUHEH OYTH IEBHUM, 3arajibHOBIIOMUM 1
BU3HAHUM Yy JIOHJAOHCBKOMY cycrninbcTBil. CKka3aHe, BTIM, HE BUKIIOYAE JTOKTPH-
HAJIBHOTO MIJXOAY LIOJ0 MOKJIMBOCTI IMOCTYNKHM IpaB BHMOIHM 3a OILAJHUM
JOKyMeHTOM. {75l IboTO HEeoOXigHe BYMHEHHS Ha HhOMY HAIHUCY, 3 SKOTO YiTKO
BUILIMBAE, IO MIpaBa 3a UM JOKYMEHTOM IepeaHi 3a3HaueHiit ocooi [124].

[HIIMI NpaKTUYHUN acHEeKT BiJICYTHOCTI OOOPOTHOrO XapakTepy OIIaJHHX
JIOKYMEHTIB MOJISITa€ B TOMY, 110 BOHU PO3IJISAAIOTHCS SIK HE Ayxke e(eKTHBHUN
3aci0 3abesneueHHs. [IpoTe yTpuMaHHS TakoOro JOKyMEHTa OaHKOM MOXe Yy
JeSKUX BHUIMAJKaX MaTH XapaKTep CIOHYKaHHS OOp)KHUKa J0 BUKOHAHHS HOTO
3000B's13aHb, OCKIJIbKM 1X BUKOHAaHHS HE MOX€ MaTH JOCTYIy JI0 CBOiX KOIITIB.
[M{onpaBna, 3 3acTepeKEHHSM, IO TIPH 3asB1 PO BTPATy BOTO JOKYMEHTA JOCTYII
JI0 TPOLIOBUX KOILITIB MOX€ OyTH BIJHOBJICHHM, TOMY «e(EKTHUBHE» YyTpUMaHHS
nependavae TOBIAOMIIEHHS OaHKOM-KpEIUTOpPOM OaHKy, B SKOMY BIJIKDUTO
JENO3UTHUN PaxXyHOK, PO (hakT Takoro yrpuManus [141].

Crnia ckaszatd, 10 MOKJIMBICTH MOCTYIKU MpaB 3a OLIAJHUM JIOKYMEHTOM,
JI03BOJISIFOUM TaKy MOCTYNKY MPUHIMIIOBO, BOAHOYAC TArHE y ce0e CKIAIHOCTI,
BJIACTUBI MOCTYMII TIpaB K Takii. Hampuknaza, B ojHi# 13 cripaB Oyj0 yXBaJIeHO,
IO «fKIIO JIENO3UTHA PO3MHCKa, 110 MICTUTh JTIHCHHUI MepenaBagbHUIl HaIuC,

MpejcTaBiieHa B 0aHK HEB1JJOMOIO 0CO0010, HE ICHYE aOCOIIOTHOIO MpaBHiIa 1010
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000B'sI3Ky OaHKy CIJIaTUTH MOJAHHS TAKOrO JOKYMEHTA, SIKIIO BHSBISETHCA, IO
JOKYMEHT Ipe[ IBICHUI 0c00010, sIKa HE Ma€ Ha T€ JOCTATHIX MOBHOBAKEHBY.

Y mnparHeHH1 YCYHYTH HEIONIKA TPAJUIINHUX OIIaAHUX JOKYMEHTIB SK
3ac0o0y 3a0e3MmeueHHs, 10 MOXOAATh 3 BIICYTHOCTI y HUX OOOPOTHOTO XapakTepy,
OaHKIBChbKA MPaKTHKa BHPOOMJIA HOBHM JOKYMEHT — OOOpPOTHHM JENO3UTHUMN
ceprudikar. el JOKyMEHT BUAAETHCS MO0 KOXKHOTO BKIJIANy, 3A1MCHEHOTO Ha
BIJICOTKOBHMI DPAaxyHOK, 1 3 Ha3BH JOKyYMEHTa BHUIUIMBA€, IO BIH MPETEHAyE Ha
obopoTHHi xapaktep. OJIHAaK O LIbOTO Yacy 1€ MUTaHHS 1€ HE OTPUMAJIO CBOTO
OCTAaTOYHOTO BHUpINIEHHS. 3 OAHOrO0 OOKY, ICHY€ MpELENeHT, Ha KU MO>XHa
NOCJIaTUCAd Ha MIATBEPIKEHHA OO0IrOBOrO0 XapakTepy TaKOro JAEHO3UTHOrO
ceprudikara, OCKUIBKA CYIJs pO3MJIsiIaB HWOro sk HOBY (GopMmy 0OIrOBOTO
1HCTPYMEHTY, MOPOJIKEHOTO KOMEPIIIHHOIO pakTUKor [177].

3 iHmoro OOKy, g Mo3uIls Oyia BuUpakeHa Juie sk obiter dictum, i
NUTaHHS HE JOCHIKyBajocs cremianbHo. Jlo Toro *k iCHye 4MMaio JyMOK, IO
BKAa3ylOTh Ha CEpHO3HY IMEPEIKOay A0 BHU3HAHHA OOOPOTHOTO JAETO3UTHOTO
ceprudikara sk 00iroBoro iHCTpymMeHTY. OCHOBHMM apryMEHTOM IPOJOBXKYE
3aJIMIIATUCS TOM, 1110, HAa BIAMIHY Bl MPOCTOTO BEKCEIs, JEMO3UTHUMN cepTudikat
(HaBITH OOOPOTHHIT) HE € O€3YMOBHOIO OOIISHKOIO CIJIATUTH TPOIIOBY CYyMY; KpiM
TOTO, HE BUPIIICHO MUTAHHS MTPO MOKIUBICTh PO3TISAY 0O0OPOTHOTO JEMO3UTHOTO
ceprudikara SK  BIJMNOBIJHOTO  KPUTEPISIM  BH3HAYEHOCTI, PO3YMHOCTI,
3arajJlbHOBIJOMOCTI Ta 3araJbHOIPHHHSATOCTI.

Cni 3a3Ha4UTU W THIIUN BaKJIMBUM aCMEKT, M0 HAJCKUTh OaHKIBCHKOMY
npaBi AHIJIIT, 30KpeMa, 1 10 BITHOCUH OaHKa 3 KJIIEHTOM Y 3B'SI3Ky 3 OaHKIBCHKUM
BKJIaZioM. HeszanexxHo BiI BUAY paxyHKy, ocoba, IIO Ma€ pPaxyHOK y OaHKY,
PO3MIISIIAE€THCA AHTIINCHKUM OaHKIBCHKUM MPABOM SIK KIIIEHT OaHky. Lle TsarHe 3a
co00I0 HAasIBHICTh y BKJIAJIHMKA THUX MPABOYMHIB KJI€HTA, SKI XapaKTEepHl s
CTaTyCy KJII€EHTa B3araji, MpUHANMHI Ti€l0 MIPOIO, B SIKii IIe¢ HE € HECYMICHUM 3
MPUPOOIO0 BITHOCHH 32 «B1JICOTKOBHM PaXyHKOM.

VY Benukiit bputanii 6aHkiBcbKa AiSUTbHICTD (PYHKIIIOHY€E B MEKaX CKJIAJHOT

Ta ACTAJIbHO BpCI‘y.IIBOBaHOT HpaBOBOT CHUCTCEMH, sdKa BKJIIOYA€E YHCJICHHI
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HOPMATHBHI aKTH, SIK HAIlIOHAJTLHOTO, TaK 1 MIKHAPOJHOTO MOXOKeHHS. OCHOBY
i€l CUCTEMH CTAaHOBHUTH 3akoH Mpo (inancosi mociayru Ta puHKud 2000 poky,
JIOTIOBHEHUI Cy4aCHUMH HOpMaTHBaMH, 30KpeMa [lonoxeHHSM Mpo MiaTixHI
nocnyru 2017 poky ta onoBiaeHuM 3akoHoMm 2023 poky. Ilicns Brexit Oputancbki
OaHKM BTpATWUIM HHU3KY TiepeBar y B3aemojlli 3 puHkoM €C, 1m0 3yMOBHIO
CTPYKTYpHI 3MiHHM, BKJIIOYAIOYM CTBOpEHHA Ui y Mexax €Bpocoro3y.
PerymnroBaHHsI OXOIUTIOE IMUPOKHUMA CHEKTP OAHKIBCHKUX MPOAYKTIB — BiJ] 1MOTEKU
1 CIIO’KUBYOTO KPEIUTYBaHHS JI0 IHBECTUIIINHUX 1 IUIATIXKHUX MOCTYT.

Oxkpema yBara B CUCTEMI OPUTAHCHKOTO OaHKIBCHKOTO IpaBa MPULISAETHCS
MPaBOBOMY O(OPMIICHHIO KPEIUTHUX Yroj Ta 1MOTeK. BOHU MICTATH CKIIAIHY
CTPYKTYpPY YMOB, 30KpeMa CIeLlajbHl MOJOXKEHHS, 110 PEryJIoloTh 000B’S3KH
CTOpIH, 3a0€3MeUeHHSs, TPOIICHTHI CTaBKU, MOJATKOB1 HACTIKU Ta MO/IIi, K1 Jal0Th
OiCTaBy MAJii JOCTPOKOBOTO TNPUIIMHEHHS JOroBopy. Imoreka 3a3Buuait
CYIIPOBOJDKYE KPEAUTHY YrOAy, PErylioldu 3a0e3nedyeHHs 3000B’s3aHb.
Oco0nuBy poJib BIAITpatOTh OAHKIBCHKI KOBEHAHTH, SIKI JAIOTh 3MOTY KPEIUTOPY
KOHTPOJItOBaTH (DIHAHCOBHM CTaH TO3WYAIIbHMKA Ta pearyBaTd Ha MOPYIICHHS
YMOB JIOTOBOPY.

Jleno3uTHI BIJIHOCHMHHM TaKOX MAalOTh YITKO OKPECJICHY MPABOBY MPHUPOIY:
BKJIAJIHUK Yy TIpaBl aHMIMCHKOTO OAHKIBCHKOTO IMpaBa BU3HAETHCS KPEIUTOPOM
0aHky. BiIMIHHICTP MK TMOTOYHMM Ta JIETIO3UTHUM PaxXyHKaMH 3aKpiIUICHA SK
NPAKTUKOIO, TaK 1 MpeLeJeHTaMH, 1 Mae IOpUAWYHE 3HaueHHd. He3Bakaroun Ha
€BOJIIOLI}0 OAaHKIBCHKUX MPOAYKTIB Ta HMU(POBI3alliio, TPAAUIIiHE pO3MEKYBaHHS
BU/IIB PAaXyHKIB IMPOJIOBXKYE BIAIrpaBaTH CYTTEBY pOJib Y MpaBOBIN KBamidikarlii
B3aEMUH MK OaHkoMm 1 kiieHTOM. BomHodac, cucrema 3abe3nedeHHS TpaB
BKJIQJIHUKIB, BKJIIOYAIOUYM BIJACYTHICTH OOOpPOTHOCTI OIIMQJAHUX JTOKYMEHTIB,
JEMOHCTpY€E OajaHC MK 3aXHCTOM 1HTEPECIB KIIIEHTA Ta OE3MEeKOH OaHKIBCHKHX

oreparii.
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BUCHOBKU

OnepskaHi B X011 AUCEPTAIIHHOTO JTOCIIKEHHS HAyKOB1 Pe3yJIbTaTH JIal0Th
MJCTaBU TSl BACIOBJICHHS TaKMX BUCHOBKIB Ta MTPOTIO3HITIH:

1. baHkiBChbKkMii JOTOBIp € CKIAJHOIO TIPABOBOK KOHCTPYKIIEIO, sKa
MOoEAHY€E B COO1 €JIEMEHTH ITUBUIBHOTO, (DIHAHCOBOTO Ta CIOXKHBYOTO IMpaBa. Y
pI3HUX KpaiHaxX CBITY MiAX1J 0 MPABOBOTO PETyIOBaHHS OaHKIBCHKUX JOTOBOPIB
Ma€ CBOi OCOOJIMBOCTI, OJHAK CIUIBHUMH PHUCAMH 3aJUIIAIOTHCA: OOOB’SI3KOBA
y4acTh 0aHKy a0o0 1HIIOI (PIHAHCOBOI YCTAHOBHU SIK CTOPOHHU JOTOBOpPY, IJIATHUUN
xapakTep 3000B’s13aHb, MMCbMOBA a00 €JIEKTPOHHA (PopMa, a TaKOK HEOOXITHICTh
JIOTPUMAaHHSI CTaHJApTiB YECHOCTI, 1HPOPMYBaHHA Ta 3axXHCTy KiieHTa. Bce e
CBIIUUTHh MPO Te, IO OaHKIBCHKUM JOTOBIp Ma€ HE JUIIE KOMepliiiHe, a i
ColllaJIbHE 3HAYEHHS, OCKUIbKU 0e3MocepeIHhO BIUIMBAE Ha €KOHOMIYHY O€3MeKy
IpPOMAaJIsH.

2. YV cydacHMX yMoBax OaHKIBCbKI JOTOBOPU CTAHOBJATH CKJIATHUN 1
pPO3TaTy’)KeHUI TMPaBOBUM 1HCTUTYT, IO OXOIUTIOE SK TpaguIliiHi (iHAHCOBI
IHCTPYMEHTU (KpEIWTH, ACNO3UTH, PAXyHKH), TaK 1 YUCJIEHHI CIeliali30BaHi
yroau, SIKi BUHUKAIOTh Yy BIAMOBiAb HA MOTPeOM PHUHKY, 30KpeMa (aKTOPHHT,
dbopdeitTunr, PiHAHCOBUIL JII3UHT, TPACTOBI Ta aKPEAUTUBHI omepaiii. BiacyTHICTS
€IMHOT 3aKOHOJABuUOi JAeQiHIli Ta CHUCTEMHOTO MIAXOay J0 Kiacudikamii
OaHKIBCHKHX JOTOBOPIB, 3 OIHOTO OOKY, 103BOJISIE 30€piraTh THyYKICTh PABOBOTO
pETyNIOBaHHS, aje 3 IHIIOTO — CTBOPIOE TPYIHOIII B TMPaBO3aCTOCYBaHHI Ta
NOPOKY€ YHCIIEHHI IOKTPUHAIBHI CynepeyHocTi. BoiHoOYac XapakTepHOO PUCOI0
OaHKIBCHKUX JIOTOBOPIB € HAsBHICTh BHUCOKUX (POpMagbHUX BUMOT, MiABUIIICHUX
CTaHJapTiB 1H(OOPMYBaHHS KJII€HTa Ta 0OCOOJMBAa pOJb OaHKIB SK CHJIBHIIIOT
CTOPOHH Yy JOTOBIPHUX BITHOCHHAX.

3. bankiBchka cuctema Itamii 1€eMOHCTPYE BUCOKHM PiBEHb CKIIATHOCTI Ta
0araTorpaHHOCTI, 3yMOBJICHUM 1CTOPUYHUM PO3BUTKOM, 3aKOHOJAABYMMH 3MIHAMHU
Ta €BOJIOLIEI0 PUHKY (iHAaHCOBHX mociayr. banku Itamii BUKOHYIOTH HE JHIlE

KJIacM4H1 (DYHKIIIT KpeUTyBaHHs Ta 30€peKeHHS 3a011a/PKeHb, ajie i 3/IMCHIOI0Th
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YHUCIIEHH] JOTOMDKHI Ta KOHCAJNTHHIOBl Omepaiii, Ail04d B yMOBaX BUIbHOI
KOHKYpEHIIIi K TIOBHOLIHHI Cy0’ekTH puHKY. HopMaTuBHE perysiroBaHHS,
30Cepe/’keHe B 3BEIEHOMY 3aKoHI Mnpo OaHkiBchbKy AisuibHICTE (TUB) Ta
[{uBiTbHOMY KOJEKCI, aKIIEHTYE yBary Ha Mpo30pOCTi, (opmaizaliii JOrOBIpHUX
BIJIHOCHH, a TaKOXX Ha HAJICKHOMY 1H(POPMYBaHHI KIIEHTIB, III0 € OCHOBOIO JIJIsI
3a0€3IeUeHHs pIBHOBAaru Mi>k 0aHKOM Ta KJIIEHTOM.

Boanouac, He3Bakaioun Ha 3Ha4HI peopmMaTopchki KpPOKH, OaHKIBCBHKI
JIOTOBOPH 3aJIMILAIOTHCA 3HAYHOKO MIPOI0 KOHTPAaKTaMH MPUEAHAHHA, B SKHX
KJIIEHT OOMEXKEHHI Y MOXIJIMBOCTI BIUIMBY Ha YMOBU. OJJHOCTOPOHHI 3MIHH YMOB 3
OOKy O0aHKy, CKJIaJHI NpaBOBlI KOHCTPYKIli Ta CTaHAAPTHU30BaH1 JOTOBIPHI
m1a0J0HM YacTO CTBOPIOIOTH AMcOaJaHC Ha KOPUCTh OaHKIBCbKMX ycTaHOB. Lle
MIJKPECIIOE  HEOOXIHICTh  MOCTIMHOTO  BJOCKOHAJIEHHS  3aKOHOJABYOTO
perynoBaHHs, 30KkpeMa y cdepl 3aXUCTy IpaB CHOKMBAYIB, a TAKOXK NMOCHIICHHS
KOHTPOJIIOIOYMX MEXaHI3MIB 3 OOKy peryisropiB, Takux sk bank Itamii ta iHmi
opraiu (piHaHCOBOTO HarJIALy.

4. TlpaBoBa 0a3a, IO pEryirO€ YKJIaJaHHS OaHKIBCHKUX JOTOBOPIB Yy
@paHilii, XapakTepu3yeTbCsd BUCOKMM pIBHEM JeTaii3alli, perjiiaMeHrauii Ta
KOHTpPOJIt0, 10 crpuse (HopMyBaHHIO TOBIpU 10 OaHKIBCHKOI CHUCTEMHU 3 OOKY
kiieHTiB. Oco0OnuBa yBara MNPUIIISETHCA JOrOBOpaM MK OaHKaMU Ta IXHIMHU
KJIIEHTaMU, K1 MOBUHHI BIANOBIAATH NPUHIIMIAM IIPO30POCTI, 10OPOCOBICHOCTI Ta
MPaBOBOI BHU3HAYECHOCTI. BaxxnuBy poib Bimirpae He jawuiie (GopmMaibHa CTOpOHA
JIOTOBOPY, a M 3MICT B3a€EMHHMX 3000B’si3aHb, JIOTPUMAaHHS MpaB CIOXKBaya Ta
MEXaHI13MH BPETYJIIOBAHHS MOXIMBUX KOH(IIKTIB.

Posrnsim mpaBoBorOo perymntoBaHHST OaHKIBCBKUX JOTOBOpIiB y  Dpawnirii
JI03BOJISIE BUSBUTH HE JIMILIE 3arajibHI MPUHLIMIK OaHKIBCHKOTO MpaBa, MpUTaMaHH1
KpaiHaM KOHTHHEHTAJIbHOI MPAaBOBOI CUCTEMH, a W HalllOHAJIbHI OCOOJIMBOCTI, IO
(bOpMYyIOThCS TI1J] BILTHBOM €KOHOMIYHOTO CEPEIOBHINA, ICTOPHYHUX TPAAMINHN Ta
MPaBOBOi KyJIbTYpHU. Take BUBYEHHS € OCOOJIMBO I[IHHUM y KOHTEKCTI TapMOHi3allii
3aKOHO/AaBCTBa B Mekax €Bpormeiicbkoro Coro3y Ta iHTerpamii (iHaHCOBHUX

puHkiB. IlornuGneHe po3ymMiHHS OaHKIBCBKHUX JOTOBOPIB, IXHBOI MPUPOIU Ta
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ocobnmuBocTel perymtoBaHHa y @DpaHIlii € BaXJIMBUM KPOKOM A0 €(PEeKTUBHOI
B3aeMOAli 3 (PIHAHCOBUMH YCTaHOBAaMH, MIJABHUIICHHS TMPAaBOBOI TPAMOTHOCTI
HACEJICHHsI Ta BJOCKOHAJIEHHS MEXaH13MiB IPaBOBOT'0 PETYIIOBAHHS B I1iil cdepi.

5.V Himeyunni OaHKIBCBKI JOTOBOPH € CKJIQJHOIO, aje YiTKO
CTPYKTYPOBAHOIO MIPABOBOIO KAaTEropi€l0, 3aCHOBAHOIO HA MPUHIIMITAX JOTOBIPHOTO
Ta LMUBUIBHOTO TpaBa. BOHU pErynrol0TbCS HE €IUHUM 3aKOHOM, a HU3KOIO
HOPMATUBHO-TIPABOBUX aKTIB, CEpell SIKUX IIeHTpaibHe Mmicie 3aiimae L{uBinpHu
konekc Himeuunnu (BGB), 3akon npo OankiBebKy AisibHICTE (KWG), a Takoxk
creniajibHl HOPMATHBY IIOJO0 MUIATIKHUX MOCIYT 1 3aXHMCTY cliokuBaya. [IpaBoBa
IpUpoJia TAKUX JIOTOBOPIB BHU3HAYAETHCS BOJICIO CTOPIH, @ TaKOX YCTaJCHOIO
MPaKTUKOIO, 3aTaIbHUMH YMOBaMHU OaHKIB 1 CYJJTOBUMHU PIIICHHSIMU. X0ua OaHKU Ta
KJIIEHTH MalOTh 3HA4YHYy CBOOOAY Yy (popMyBaHHI yMOB cCHiBHOpall, Ll cBoOoaa
OOMEKY€EThCSI BUMOTaMU 3aKOHY, JOOPOCOBICHOCTI Ta 3aXMCTy CIAOIIOi CTOPOHH
— KJIIEHTA.

bankiBcbki JoroBopu y HiMeuurHi OXOIUTIOIOTH Pi3HI TUIIK MPABOBIJHOCHH
— BIJ BIJKPUTTA TMOTOYHUX PAXYHKIB 1 YKIAJCHHS KPEAUTHUX YTOi JI0
JIEMO3UTHUX KOHTPAKTIB 1 JOTOBOPIB Npo TMaTbkHi mociayrd. KoxkeH 13 mmx
JIOTOBOPIB Ma€ BJIACHI BUMOTH IIOJIO 3MICTY, OPSJIKY YKJIAJICHHS, BUKOHAHHS Ta
posipBanHs. OcoOnuBYy pojib y OaHKIBCHBKMX MPaBOBITHOCHHAX BIJIrParoTh
3arajbHl yMOBH, SKi JIO3BOJIAIOTh CTaHAAPTU3YBATH UMCIEHHI oOmeparii Ta
3a0e3neunTy nependoadyBaHicTh 1 €EeKTHUBHICTh JOTOBIPHOTO Tporiecy. Pazom 3
TUM, HIMEI[bKE 3aKOHOJABCTBO Tepeadayae CyBOPHI KOHTPOJb 3a 3MICTOM ITHX
yMOB, 1100 3amoOIrTd 3J0BXKHMBaHHIO 3 O0OKy OaHKIB 1 3a0e3neduTH OajaHC
IHTEpECIB CTOPIH.

6. VY cucremi aHIJIOCAKCOHCHKOTO IMpaBa JOTOBOPU  BIAIrparoTh
byHIaMEHTAIbHY pOJIb Y PEryJlOBaHHI MPaBOBIIHOCMH MIX Cy0’ €KTamu,
dbopmyroun d4iTKi Ta 3000B’S3yBalibHI TIpaBWJIa B3a€EMOJII. Ix YKJIaJIaHHS
IPYHTYETBHCSI Ha YITKO BU3HAYEHUX IOPUIUYHHUX €JIEMEHTaX, TaKUX SK B3a€MHa
3roja, 3yCTpiuHa BUHAropoja, Ai€3maTHICTh Ta 3akOoHHICTh. Y CIIIA ocobmuBy

yBary npuauIsioTh GopMi YKIIQJEHHS IOTOBOPY, IPOTE HABITh yroja, HalmMcaHa Ha
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CepBeTLi, MOXe OyTH JiIMCHOIO, SIKIIO JOTPUMAHO OCHOBHUX MPHUHIIUIIIB.
Jlo1aTKOBO pO3PI3HAIOTH JIBI OCHOBHI TEOpii BUHArOPOJIN — «BHUT'0JIa-IIKOJA» Ta
«yroja B 0OMiH», 1110 BU3HAYaIOTh OOTPYHTOBAHICTh 3000B'sI3aHHS.

OcobmuBe wmicne B mgoroBipaoMmy mpasi CIIIA 3aliMaroTh OaHKIBCHKI
JIOTOBOPH, SIKI OXOIUIIOIOTh IIUPOKUN CIEKTp (PIHAHCOBUX oOIlepalii — BiJ
JIEMIO3UTIB 10 KPEAUTYBaHHS Ta (PAKTOPUHTY. 3aKOHOJABCTBO, IO PETYIIOE I
MIPAaBOBITHOCHHHM, BKIIOYA€ YHUCIEHHI ¢enepanbHi akTu, Taki sk 3akoH Jloana-
®panka, FDIA, TILA Ta iami. Kpim toro, 6ankiBceka cuctema CIIA dyHkiionye
B yMOBax IMOJABIMHOIO pEryjloBaHHA — Ha pIBHI IWITariB 1 (enepamii, 10
YCKJIAJIHIOE TPABO3aCTOCYBaHHS, aj€ BOJHOYAC O3BOJIIE THYYKO pearyBaTH Ha
C€KOHOMIYH1 BUKJIMKH, TEXHOJIOT14HI IHHOBAIII{ Ta 3MIHU B OJITUHYHOMY KYpCI.

Takum umHOM, goroBipHe 1 OankiBcbke mpaBo CIIIA nemMoHCTPYIOTH
BHUCOKHI pIBEHb MPABOBOI JieTaji3ailii, THy4KoCTl ¥ amantuBHocTi. KpenutHi Ta
JIETIO3UTHI yTOJW, a TaKOX JIOTOBOPH 30epiraHHs 1 (PaKTOPUHTY, HE JIUIIE
pErylaMeHTYIOTh (pIHaHCOBI TpaH3aKLii, ajie i BIIITPAIOTh BAXJIMBY POJIb Y 3aXUCTI
mpaB CTOPIH, 3MEHIICHHI PHU3UKIB 1 MIATPUMIIl E€KOHOMIYHOI CTaOUIBHOCTI. 3
OIJIsiy HAa CydacHl BUKJIMKM — BiJ IU(pOBi3allii JO NOCUIECHHS PEryJIaTOPHOTO
KOHTPOJII0O — €(EeKTUBHE 3aCTOCYBAaHHS JIOTOBIPHOTO TIpaBa € KIIOYOBUM
YUHHUKOM (DyHKIIIOHYBaHHS rpaBoBoi cuctemu CIIIA.

7. Y Benukiii bpuranii 0aHKIBChbKa ISUIBHICTh (YHKLIOHYE B MeXax
CKJIQJHOI Ta JIETadbHO BPETYJIbOBAHOI MPABOBOI CUCTEMH, SKa BKIIOUAE YHCIICHHI
HOPMAaTHBHI aKTH, K HAIlIOHAJILHOTO, TaK 1 MDKHAPOIHOTO MOXO0/KeHHS. OCHOBY
11€1 CUCTEMH CTaHOBUTHb 3aKOH Mpo (iHaHcoBl nmociayru ta punkua 2000 poky,
JIOTIOBHEHU CyYaCHUMU HOpMaTHBaMH, 30kpeMa [lojoKeHHAM Mpo TUIaTiXKHI
nociyru 2017 poky Ta oHoBieHUM 3akoHoM 2023 poky. Ilicnsa Brexit OputaHchki
OaHKM BTpATWIM HHU3KY TiepeBar y B3aemojii 3 puHkoM €C, 1m0 3yMOBHIO
CTPYKTYpHI 3MiHHU, BKJIIOYAIOYM CTBOpeHHA I y Mexax €EBpocoro3y.
PeryntoBaHHSI OXOIUTIOE MIUPOKUMA CIIEKTP OAHKIBCHKUX MPOAYKTIB — BiJ] IIOTEKU

M CIIOKUBYOT0 KPEAUTYBAHHS 10 IHBECTULIIMHUX 1 IJIATIHKHUX TOCIYT.
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Oxpema yBara B cucTeMi OpUTAaHCHKOTO OAHKIBCHKOTO TpaBa MPUIIISETHCS
paBOBOMY O(MOPMIICHHIO KPEIUTHUX YroJ Ta IMOTeK. BOHM MICTATH CKIaaHy
CTPYKTYPY YMOB, 30Kpe€Ma CIICIiaJIbHI MOJOKEHHS, 110 PETyJIIOITh 000B’SI3KH
CTOpIH, 3a0€3MeUeHHS, ITPOIICHTHI CTaBKH, TTOIATKOB1 HACIIJIKH Ta MOJi1, SKi Tal0Th
HiJCTaBy A JOCTPOKOBOTO TMPUIMHEHHS JOToBOpy. Imoreka 3a3Buyai
CYNPOBO/IKYE KPEIUTHY Yrojay, PpeEryiroloud 3a0e3reyeHHs 3000B’s3aHb.
Oco0MBY poJib BiIIrparoTh OAHKIBCHKI KOBEHAHTH, SIKI JAIOTh 3MOTY KPEIUTOpPY
KOHTpPOJItOBaTH (DIHAHCOBHM CTaH TMO3WYAJIIbHMKA Ta pearyBaTd Ha MOPYIICHHS
YMOB JIOTOBOPY.

JIeno3uTH1 BIJIHOCUHHM TaKOX MalOTh YITKO OKPECJICHY MPABOBY MPHUPOJIY:
BKJIAJIHUK Yy TIpaBl aHMIMCHKOTO OaHKIBCHKOIO IMpaBa BHU3HAETHCS KPEIUTOPOM
0aHky. BiIMIHHICTP MK HMOTOYHMM Ta JIETIO3UTHUM PaxXyHKaMH 3aKpIIUICHA SIK
MIPaKTUKOI0, TaK 1 MpeleJeHTaMu, 1 Mae IOpuuYHe 3HadeHHs. He3Baxkarouum Ha
EBOJIIOIII0 OAaHKIBCHKUX MPOYKTIB Ta UG POBI3alliio, TPAAUIiiHE pO3MEKYBaHHS
BU/IIB JIOTOBOPIB MPO PaxyHKHU MPOJOBXKYE BiAIrpaBaTh CyTTEBY POJIb Y MPABOBII
kBaji(ikaiii B3aeMHH MK OaHKOM 1 KJIieHTOM. BogHodvac, cucrema 3a0e3nedueHHs
npaB BKJIAJHMKIB, BKJIIOYAIOUM BIACYTHICTb OOOPOTHOCTI OIIAJHUX JOKYMEHTIB,
JIEMOHCTpY€E OajaHC MiX 3aXHMCTOM 1HTEPECIB KIIi€EHTa Ta 0e3rmeKkor 0aHKIBCHKHX
ormeparii.

8. YV koHTekcTi YKpaiHM BapTO MOCUJIUTH HOPMATHBHE BPETYJIIOBAHHS
OaHKIBCHKUX JOTOBOPIB, 30KpeMa MUIIXOM 3akpiryieHHs y L{uBinmbHOMY KOIEKCl
YITKOrO BU3HAYEHHS TOHATTS, BUJIB OaHKIBCHKHX JIOTOBOPIB Ta BCTAHOBJICHHS
OCHOBHUX X O3HAaK i 1CTOTHUX YMOB. OCOo0JIMBOT akTyaIbHOCTI HaOyBae odilliitHe
BU3HAHHS EJCKTPOHHOI (OPMU TaKMX JOTOBOPIB 1 B3aKpIIUICHHS MPE3yMIIil
JTIACHOCTI €JICKTPOHHOTO IIJMKUCY KOpHUCTyBadya. BojHodac AOLUIBHUM €
BIIPOBAKCHHS 0OMEXKEHbh Ha OJHOCTOPOHHIO 3MiHY YMOB JOTOBOPY 3 00Ky OaHKY
Ta TapaHTyBaHHS PEATBLHOTO 3aXHCTy MpaB KIIE€HTIB. Takuil MiAXia CHPUSTAME
dbopMyBaHHIO CTaOIBHOTO, MPO30POTO 1 CIPABEIIMBOTO OAHKIBCHKOTO PUHKY,

OpIEHTOBAHOTO HA JIOBIPY Ta BiJMOBIAAIBHICTb.
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BpaxoByroun BuUKIageHe, BITUYM3HSIHE 3aKOHOJABCTBO IMOTpeOye  sK
TEOPETUYHOTO OCMHCIICHHS, TaK 1 TPAKTUYHOTO OHOBJICHHS B YacTHHI
peryiroBaHHs OaHKIBCHKHUX JIOTOBOpIB. JIOIIIBHMM € CTBOPEHHS €JIMHOI
JOKTPUHAIBHOI KOHIENI] OaHKIBCHKHX JOTOBOPIB 13 BH3HAYECHHSAM iX IPaBOBOT
MPUPOJIM, O3HAK Ta MEX JOTOBIPHOI cBOOOMM y Ik cdepi. HeoOXimHO Takox
3aKOHOJABYO 3aKPIMMATH THUIOBI (OPMH OCHOBHUX OaHKIBCHKHMX JIOTOBOPIB,
PO3IMIMPUTH TIEPEITIK HOPMATUBHO BU3HAUYCHUX OAHKIBCHKUX IMOCITYT 1 BIPOBAIUTH
YiTKI CTaHJAPTH 3aXUCTy TMpaB CIOXKUBAYIB TpH MIAMNUCAHHI OaHKIBCHKHUX
noroBopiB. Takuil MmiAXi AO3BOJUTh MIABUIIUTHA TPO30PICTh OaHKIBCHKOI
JUSATIBHOCTI, 3MIIHUTH TPAaBOBY BHU3HAYEHICTh 1 JOBIpY MDK OaHKamMu Ta ix
KJIIEHTaMU.

9. byno 6 pomiabHUM IONMOBHUTH [[MBINBHUN KOJIEKC YKpaiHU CTaTTero
(maparpagom), 110 PEryiIoe Ta y3arajabHIO€ 0aHKIBChKI JJOTOBOPH:

«baHKIBCBKHI JOTOBIp — 1€ JOTOBIp, 3a SIKUM OAHa cTopoHa (0aHk abo
1HIIa (piHAHCOBa yCTaHOBA, IO MAa€ MPaBO 3AIMCHIOBATH OaHKIBCHKY AISUIBHICTB)
3000B’sI3y€ThCsl  HajaBaTH (DIHAHCOBI TOCIYTHM 1HIIHA  CTOPOHI  (KJIIEHTY)
BIIMOBIJHO J0 YMOB JOTOBOPY, a KJIEHT 3000B’SI3Y€THCS TOTPUMYBATHUCH YMOB
JIOTOBOPY Ta, y MepeAdaueHux BHIIAJIKaX, CIUIadyyBaTH OaHKy BH3HAYEHY IUIATY
(TIpoI1IEHTH, KOMICIi TOIIIO).

BankiBCbKUI TOTOBIp MOXKE OyTH:

- JIOTOBOPOM OaHKIBCHKOT'O PaxyHKY;

- JIOTOBOPOM BKJIAJy (JAETIO3UTY);

- KPEIUTHHUM JIOTOBOPOM;

- JIOTOBOPOM OOCIYrOBYBaHHS IJIATKHUX 1HCTPYMEHTIB;

- 1HIIMM JIOTOBOPOM, 110 YKJIAJIA€ThCS 3 METOK0 HaJlaHHS 0aHKOM (piHAaHCOBUX

MOCIYT BIJMOBIIHO JI0 IIbOTO KOACKCY.

bankiBChbKUI JOTOBIP YKIAJAETHCS Y TUCBMOBIM a00 eNeKTpoHHIN Gopmi, 3
JOTPUMAHHSIM BUMOT 3aKOHOJIABCTBA MPO (PIHAHCOBI TOCIYTH Ta EJIEKTPOHHY

1meHTH(IKAITIIO.
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Jlo OaHKIBCBKUX JOTOBOPIB 3aCTOCOBYIOTHCSI 3arajbHi IOJIOKEHHSA TIPO
JIOTOBOPH, a TaKOX CHEIiaibHI HOPMH 3aKOHOJABCTBA MpO (DiHAHCOBI MOCIYTH,

0aHKIBCHKY JISUTBHICTD 1 3aXHUCT IIPaB CIIOKHUBAYiBY.
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