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Ha namy nymKky IikaBHUMH € ICHYIOYl y MUHYJIOMY IpaBWJIa IOJI0 a/IBOKATCHKOTO TOHOPApy,
HaNpUKIIaJ, aJBoOKaTaM 3a00pOHSIIOCS TOPrYyBaTHCS CTOCOBHO PO3Mipy TOHOpapy, 3BHYAil 3a00pOHSITN
a/JIBOKaTaM JIoMaraTUcs B CyI0OBOMY IOPSIKY HaJI€KHOTO iM TOHOPApy BiJ KJII€HTA, BCTAHOBIIIOBAJIUCS
JMIIe MaKkCUMallbHI cTaBku roHopapy. (I'moBampkuit 1. FO. AnBokatypa 3apyOixHHX KpaiH (AHIIIS.
Himeuunna. ®@paniis) / HapyanpHo-nipaktnunuii nocionuk. — K.: Arika, 2007. — C.508.)

Takok BapTO 3BEPHYTH yBary Ha TOJIOKEHHs 3arajlbHOTO KOJIEKCY IMpaBWII JJIsS aJIBOKATIB
Kpain eBponeiicbkoro criroBapucTsa Big 01.10.1988p. [TonokeHHs IbOTO KOAEKCY 3aKPIILIIOOTh, 1110
po3Mip TOHOpapy aJBOKaTa Ma€ BH3HAYATUCSA y PO3YMHHUX MeEXax 1 OyTH CHIBBIIHECCHHUU 3
XapaKTEpPOM IOCTYT aJBOKaTa Ta OyTH 3a37aJieTib BIIOMUN KIIIEHTY B MOBHOMY o0Ocs3i. HezanexxHo
BiJl iCHyBaHHA Oy/b-KO1 YTOAM MK KIIEHTOM 1 aJlBOKATOM, pO3MIip TOHOPAPY PEryIIO€THCS 3TiTHO 3
CTaTyTOM O0'€lHaHHS aJBOKATiB, WIEHOM SIKOIO € aJBOKaT. Y BHIIAJKy OJIHOYAaCHOTO YJIEHCTBA
aJIBOKaTa B KUIBKOX O00'€IHAHHSX, 3aCTOCOBYETHCS TOW CTATYT, 3MICT SIKOTO HAMOIIbIIE BiIMOBiAaE
3MICTY J10TOBOpY. (3arajipbHuil KoJeKc MpaBuil JUIsl aIBOKaTiB KpaiH €Bpomneiicbkoro CriBTOBaprcTBa
[Enextponnmii pecypc] // €EC, Konexc, Mixunaponuuii gokymeHTt Big 01.10.1988p. — Pexum
noctymy: http://zakon5.rada.gov.ua/ laws/show/994 343)

Ha namy gymxy, 6€3yMOBHOIO TiepeBary € ypaxyBaHHs (JiHAHCOBOI CIPOMOYKHOCTI KITI€HTa

3rifHO BUIIEBUKIAJICHOTO BBAXKAEMO 32 MOXKIMBE 3alpPONOHYBAaTH HACTYIIHI 3MIHH [0
3aKOHOJIaBCTBA:

- JIeTalli3yBaTu MepeiiKk OOCTaBUH Y 3aKOHi, 1[0 BITMBAIOTH Ha PO3Mip TOHOpapy (HANpUKIa,
HEOOXITHICTh 3aCTOCYBaHHS MI>KHAPOIHOTO 3aKOHO/IaBCTBA);

- BCTAaHOBUTHU y TMEBHHUX BHIIAJKaX MOJIHBICTh CYIy IMEPEBIPATH OOIPYHTOBAHICTH PO3MIPY
roHOpapy.
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National University «Odessa Academy of Law»

ATTORNEY-CLIENT PRIVILEGE: AN INTERNATIONAL PERSPECTIVE

One of the key elements of the relationship between an attorney and the client is that any
information which passes between the two remains confidential. This concept is also called attorney-
client privilege. However, recent developments have challenged the scope and the use of privilege, not
only in Ukraine but also worldwide. Hence, the research of foreign practice of attorney-client privilege
as well as its legal nature in Ukraine is vital for the understanding and defining the ways of protection
and effective application of the privilege in the country.

The attorney-client privilege is the oldest confidential privilege known to the common law. In
the United States, this concept applies to communications made in confidence between attorney and
client when the communications concern legal advice (Christopher Scott D’ Angelo & Robert P. Blood
“The Scope and Use of the Attorney-Client Privilege in the U.S. and Its Applicability to
Communications at Home and Abroad”: 73 Def. Counsel J. 343, 2006). Persons covered under the
privilege include the client, the client’s lawyer and agents of the lawyer for purposes of representation.
The case United States v. United Shoe Machinery Corp established the obligatory elements of
attorney-client privilege:

. Person who asserts privilege must be an actual client or must have attempted to become
a client of the attorney at the time information was disclosed

. Person to whom the communication was made must be a certified attorney

. Communication must occur solely between the client and attorney

. Communication must be made for the purpose of securing legal opinion

. Considering that the client holds the privilege, only he or she possesses the ultimate

right to waive it (United States v. United Shoe Machinery Corp. 391 U.S. 244. US Supreme Court,
1968).

In the US, the attorney-client privilege protects a wide range of situations including
communication between corporation and its attorney, so called in-house lawyer. This has been
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confirmed in Upjohn Co. v. United States, where US Supreme Court held that communication between
company’s employees and the company’s attorney is protected under attorney-client privilege (Upjohn
Co. v. United States. 449 U.S. 383. US Supreme Court,1981).

Taking into account international practice, many jurisdictions imply the narrower scope of
attorney-client privilege. For instance, the European Union does not recognize privilege for a client’s
communications with in-house lawyer which was established in Akzo Nobel Chemicals Ltd and Akcros
Chemicals Ltd v. European Commission. The European Court of Justice held that for the attorney-
client privilege regarding corporate issues, there must be an independent lawyer who is not an
employee of the company and who is admitted to practice in an EU member state. Despite that, such
countries as Ireland and the Netherland apply a privilege for communications with in-house counsel.

In Switzerland traditionally there is no privilege for in-house counsel as well, though the
information confided with the company’s lawyer may be safeguarded by the principle of business
secrecy (Legal Profession Privilege, 4th Edition, 2016 Switzerland).

In Ukrainian legislation the concept “attorney’s secrecy” is used for any information about the
client that becomes known to the attorney, attorney’s assistant or intern during his/her legal practice
(Law of Ukraine on Advocacy and Legal Practice, Art.22, 05.07.2012). In the legal doctrine there are
different opinions on a waiver of attorney-client privilege. A. Pysarenko insists that the privilege can
be waived if it is necessary for the effective legal protection of a client’s interests (ITucapenko A.
Pasrnamenue agBokarckoii taitHbl: IOpuandeckas npaktuka Ne36, 2004). A.V. Holovan stresses the
attention on the Rules of Lawyer’s Ethics that provide obligatory consent of the client for disclosure of
information (I'omoans I.B. 3axuct mnpodeciiiHol MOPUAMYHOI TAEMHUIN 3TiTHO 3aKOHOJABCTBA
Vkpainu Ta [IBeimapii: Aasokat Nel, 2005). M.Yu. Barshchevskiy states that disclosure of attorney’s
secrecy is legal if it is aimed at prevention of crime (bapuieBckuii, M. b. AnBokarckas stuka. Camapa:
1999). However, the waiver of attorney client privilege can be carried out only by the written
statement of the client (Law of Ukraine on Advocacy and Legal Practice, Art.22, 05.07.2012).
Moreover, according to the Rules of Lawyer’s Ethics, disclosure of communication between client and
lawyer is forbidden on any ground including illegal attempts of investigatory institutions to acquire the
information. The similar practice is exercised in France, where law establishes that the lawyer cannot
be refrained from the obligation of attorney-client privilege by the client or governmental institutions
("Lawyers in France and Attorney-client Privilege™ French Business Law. Web: french-business-
law.com). Nevertheless, it is necessary to mention that the attorney in Ukraine is not liable for the
provision of information on financial operations by a natural or legal person to the central executive
organ in the sphere of prevention of money laundering, terrorism and dissemination of weapon of mass
destruction (Law of Ukraine on Advocacy and Legal Practice, Art.22, 05.07.2012).

To sum up, the information received during representation of a client by a lawyer affirmed by a
contact on provision of legal advice constitutes an attorney-client privilege in Ukraine and its
disclosure is forbidden on any grounds, except the circumstances when such disclosure is done
according to the Law of Ukraine on Prevention of Money Laundering, Funding the Terrorism and
Dissemination of Weapon of Mass Destruction.

Bo3sniox I.A.
cmyoenm 5-20 kypcy Incmumymy kpuminanvHoi ocmuyii
Hayionanvnoco ynisepcumemy « Odecvka opuouina akaoemisy

AJIBOKATYPA B €C: OCHOBHI 3ACA/IA AIAJIBHOCTI

VYkpaiHa TpuMae cTpaTeriyHUi Kypc Ha eBpoiHTerpauito. [TocTynoBo 1e TopkaeThes BCix chep
KUTTsI. OcobnnBe Miclie B OyAb-sKii JeprkaBl 3aiiMaOTh IPaBO3aXUCHI IHCTUTYTH, Cepel] IKUX YlIbHE
Miclle Tocifiae agBokaTypa. HarioHanpHI CTaHAApTH AISUTBHOCTI aJBOKATYpU MAarOTh BIiANOBIIATH
MDKHapOJAHMM Ta 3araJlbHOEBPOINEHCHKUM BHMMOIaM, IIO 3YMOBIIIOE aKTYyalbHICTh PO3IJIALY 3acajl
TisUTBHOCTI aIBOKaTypu B €BporeiicbkoMy Coro3i.

[IpaBoBe perynoBaHHS AisJIBHOCTI aJBOKaTiB B YKpaiHi, 1HIIMX Jep:kaBax Ta Ha piBHI €C,
30KpeMa, JOCIiKyBainu Taki BueHi, sk H. bonnans, JI. bpycuiuun, €. BacbkoBckuid, 1. CrnoBaipkui,
M. Jlapin, O. Cesaronpkuii Ta iHmi. [IpoTe MOCHIIKEHHIO pPETyIIOBAaHHS [IsUIBHOCTI aJBOKATIB B
pamkax €Bporneiicbkoro Coro3y B Ipalsfix BUCHUX MPUAUISETHCS AYKE MaJlo yBaru.



