MIHICTEPCTBO OCBITHU I HAYKU YKPATHU

HartioHasibHHH YHiBepcUTeT «OfiecbKa PHUIUIHA aKaeMisi»

€BPOHEﬁQLKI OPICHTHUPHU PO3BUTKY
VYKPAIHU B YMOBAX BIMHH
TA IT'TOBAJIBHHUX BUKJ/IUKIB XXI CTOJIITTA:
CHHEPI'TA HAVKOBHX, OCBITHIX
TA TEXHOJIOI'TYHHX PIINIEHD

MATEPIAIA
Mi>KHapoIHOI HayKOBO-IIPaKTUYHOI
KOHpepeHIii
19 mpasHa 2023 poky

V 1BOX TOMax

Tom 1

BugaBHUIITBO
‘A(.jli'a! «fOpunuKa»
U 2023



VAK 005.332.2(4):316.42(477)"364""20"(062.552)
€24

PexoMeHI0BaHO [0 APYKY BueHO0 pajioro
HairioHaJIbHOTO yHiBepcuTeTy «OlecbKa OPULUYHA aKafeMisa»
(mpoToxoJt Ne 3 Bix 16.06.2023 p.)

3a 3arayibHOI0 pepakiiieto C. B. KiBasioBa.

BinmoBigansHUM 3a BUITyCK M. P. ApaKeJsisaH.
Marepiasy BUZAHO B aBTOPCHKIN pefaKIiil.

€BponeNchKi OPiEHTHPU PO3BUTKY YKpalHU B yMOBax BiliHU Ta

€24 r106aMbHUX BUKIUKIB XXI CTOJITTS: CHHePTid HayKOBUX, OCBITHIX

Ta TEXHOJIOTIYHUX pillleHb : y 2 T. : MaTepiasu MiKHap. HaykK.-

pakT. KoH). (M. Ozeca, 19 TpaBHg 2023 p.) / 3a 3arajJbHOI0 peJak-

niero C. B. KiBasioBa. — Ofeca : BumaBHUNTBO «fO0puguka», 2023. —
T.1.-790 c.

ISBN 978-617-8263-39-3

Marepianu Mi>KHapogHOI HayKOBO-IIPaKTUYHOI KOH$epeHIIil «EBpPOIIeHChKi OpieH-
THPH PO3BUTKY YKpaiHM B yMOBaxX BiMfHM Ta I7I06aJIbHHUX BHUKJIUKIB XXI CTOJITTS:
CHHepris HayKOBUX, OCBITHIX Ta TeXHOJIOTIYHHX pilleHb». Y IepuiomMy Tomi 36ip-
HUKa MICTATBbC HayKOBI HaIlpaI[lOBaHHS BUeHMX, IIPAKTHUKIB, BiIiCbKOBOCIYKOOBIIIB
y TeOPeTHYHIiH Ta eMIIpUYHIH IUIOIIKUHI B yMOBaX IIOBHOMACIITaOHOIO BiiCBKOBOIO
BTOPTHEHHS y cdepax GpiIocoPChKUX OCHOB, 3araJbHOI Teopil Ta iCTOPUYHUX OCIIi-
JOKeHb JNep>KaBU 1 IIpaBa, aKTyaJIbHUX NPo6JieM CBITOBHUX COIiaIbHO-IIOJIITUYHUX
mporieciB, coriosorii Ta IIcUxoJorii. BHCBiTZIEHO HHUTaHHS 3arpo3 HallioHAJIbHIN
6esIrerli B IXHbOMY KOHCTUTYI[IHHOMY BHUMIpi, y paMKax MI>KHapoJHOIO Ta €BpOIleH-
CBKOI'O IIpaBa, TPYJO0BOIO IIpaBa Ta IIpaBa COILliaJbHOIO 3abesledyeHHs, 3eMeJIbHOIO,
arpapHOr0 Ta €KOJIOTIYHOIO IIpaBa, IOB’sA3aHi 3 QyHKIIOHYyBaHHSIM eKOHOMIKH Ta
MiIIPUEMHHUIITBA B YMOBAaxX €BPOIIeHCHKOr0 BUGOPY YKpaiHU. PO3IISHYTO IIpo6sieMu
indopmaTusariii Ta rudporisarii cycninbeTBa, 3axucTy iHGopmarii Ta Kibep6esneku
B yMOBax BiliCbKOBOIO BTOPIHEHHs, ITMTaHHS MeTOAMKH BUKJIAQJaHHS iHO3eMHHX
MOB, Teopii Ta IPaKTUKU IepeKIafy, Ipo6IeMHU JiHTBICTUKHU Ta KyPHaJIiCTUKH.

36ipHUK PO3pax0BaHO Ha HayKOBUX Ta HayKOBO-IIe[aroriuHux IpaIjiBHUKIB, 37,00y-
BaviB BUINOI OCBITH, IPaKTUYHUX IIPAlliBHUKIB y cpepax IOPUAUYHOI, eKOHOMIUHO],
COITi0JIOTIYHOI, OJIITOIOTiYHO], IICUX0JI0TiUHOI, isoIoriuHol HayK, )KYpHAIICTUKH Ta
KibGep6esIeKu TOIIO.

VK 005.332.2(4):316.42(477)"364""20"(062.552)

ISBN 978-617-8263-37-9 (y 2 T.) © HauioHaJIbHUU YHIBEpCUTET
ISBN 978-617-8263-39-3 (T. 1) «OpmecbKa I0pUANYHA aKa/ieMis», 2023



Cy0’eKTiB, sIKi IX yKJIalaloTh, MeTy YKJIaZaHHS (3 0OZHAKOBUM BH3HAUEHHSIM
IIpeaMeTiB IIPaBOBOTO Pery/I0BaHHS) Ta PiBHI COIiaJbLHOTO /iajIory, Ha SIKUX
YKJIaIaI0THCS 111 aKTH.

Cnucok eukopucmaHux ddicepen:

1. Kopgekc 3akoHIB mpo mpario VkpaiHu : 3aTBeppKeHO 3akoHOM YPCP Bif
10.12.1971 Ne 322-VIIL. Bidomocmi BepxoeHoi Padu YPCP. 1971. [lomaTok [0
Ne 50. Crt. 375.

2. IIpo KOJIEKTMBHI yrogd Ta JOTOBOPHU : 3aKOH VYKpalHM BiJ 23 JIIOTOrO
2023 poky Ne 2937-IX. https://zakon.rada.gov.ua/laws/show/2937-20#Text

3. IIpo KOJIEKTUBHI JJOTOBOPH i yrofu : 3aKoH YKpaiHU «IIpo KOJIeKTUBHI J[0T0-
BopH i yrogu» Bix 1 s 1993 poky Ne 3356-XI1. Bioomocmi BepxosHoi Padu
Ykpainu. 1993. Ne 36. Cr. 361.

4. Ilpo mpaBOTBOPYY [AiSUIBHICTH : IIPOEeKT 3aKOHYy VYKpaiHW Bij 25 uepBHS
2021 poxy  Ne 5707. https://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?
pf3511=72355

5. IIpo comiaspHUM Aiasor B VkpaiHi : 3akoH Vkpainu Bif 23 rpygHa 2010 poky
Ne 2862-VI. Bidomocmi BepxosHoi Padu YkpaiHu. 2011. Ne 28. Ct. 255.

KiarouoBi cioBa: coIfjiaJbHUN [iaslor, aKTH COIiaJIbHOTO JiaJsIory, KOJIeKTHBHA yTO/ia,
KOJIEKTHUBHUH JIOTOBip, 3aKOHO/[aBCTBO YKpaiHH.

Key words: social dialogue, the acts of social dialogue, collective agreement, collective
contract, the legislation of Ukraine.

YAROSHENKO OLEG

Yaroslav Mudryi National Law University,
Professor of the Department of Labor Law, Doctor of Law

THE ROLE OF TRADE UNIONS IN RESOLVING LABOUR DISPUTES

In today’s context, the most common way to regulate labour relations
is to find a way to reach an agreement. “Social partnership” is one of such
ways. In general, it should be stressed that the term “social partnership”
is conditional, because a partnership between the employer and the
employee cannot be formed because of their opposing interests. But at the
same time, notwithstanding their opposites, there is also a commonality of
interests, which manifests itself in achieving the effective functioning and
organisation to create the necessary conditions in the implementation of
the necessary interests of the employer and the employees. For the system
of social partnership, three main elements should be distinguished, through
which the effectiveness of this mechanism can be realised. These elements
include a set of operating bodies formed by representatives of employers,
employees, and public authorities that interact between them at different
levels on a permanent basis; a set of various acts, such as agreements,
collective bargaining agreements, decisions, and others that aim to regulate
the emerging social and labour relations; the establishment of appropriate
procedures, the definition of forms through which the interaction between
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subjects of social and labour relationships and be carried out, the relations
and sequences in the development, timing, and prioritisation of bodies and
regulations can be determined.

The main principles include equality of the parties, which means that
each party can initiate negotiations; ensuring that the interests of all parties
are taken into consideration and that they are respected, which is realised
by ensuring that the interests of the parties are reconciled in the course of
negotiations; the interest of both parties in participating in negotiations
to reach agreements; active participation of the state in promoting
democratisation and stabilising social partnerships, which is realised by
creating a special establishments who are authorised to regulate social and
labour relations; compliance with labour legislation and other regulations
governing labour law in the course of negotiations; freedom of choice in
negotiations in issues regulating labour standards; the obligations arising
from the negotiations should be real and enforceable for the parties to the
negotiations; the supervision of collective agreements and agreements; the
responsibility of the parties and their representatives for the implementation
of obligations; negotiations are based on the principles of tolerance,
consensus, and compromise.

Modern social partnership prioritises people and human values,
gives priority to national consensus, and agreement is reached through
compromise rather than the confrontation of the parties’ interests.
Next, models of social partnership should be examined to examine
the mechanism by which it functions in more detail. World practice
demonstrates that social partnership and the relationships it generates are
always regulated with state participation, with an advisory and legislative
function, but the degree of state involvement varies depending on the
chosen model of social partnership in the state.

Hence, in countries where the role of the state is not dominant in the
regulation of social and labour relations, such as the United Kingdom,
Canada, the United States, and Japan, the social partnership model is based
on the principle of bipartisanship, meaning that two parties participate in
the negotiations: trade unions as employee representatives and employers’
associations, while the role of the state is indicated by facilitating the
negotiations between these parties. In contrast, the social partnership model
of tripartism, which is widespread in countries such as France, Germany,
Sweden, Finland, and other European Union countries, involves the active
participation of the state in the contracting process as a full party but has
its own specific characteristics in each country. In Northern Europe, for
example, there are three levels of regulation — local, sectoral, and national —
while in countries such as France and Germany, regulation of social
partnerships with the state involvement takes place on only two levels —
sectoral and regional.

It is worth noting that all citizens have the right to form trade unions
to protect their rights and interests. A trade union is a voluntary public
association of citizens to represent their interests of social and labour nature,
production and professional directions, and to protect violated rights within
labour relations. Violations of labour law are becoming more and more
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frequent and widespread. Most of the labour disputes that arise relate to
working hours, working conditions, non-payment or late payment of wages,
and the quantitative inability to reproduce the workforce or incentives for
employees. It is precisely based on this list of reasons that trade unions have
a special role to play in the regulation of social and labour relations. Trade
unions are mandated to regulate such relations at all possible levels, namely
at the macro-, meso-, and micro-levels.

At the micro-level, for example, when collective labour agreements are
concluded, it is the responsibility of the trade union to regulate social and
labour relations in the organisation. At the micro-level, the dissatisfaction of
the subjects of organisations may be due to violations of normative-legal acts or
other agreements that contain labour law norms, the general index of labour
discipline, a large index of personnel turnover in the organisation, and the
index of labour conflicts in the organisation, the strength of arising conflicts,
their number, reasons of arising conflicts in the organisation and others.

At the meso-level, the role of trade unions is to participate as
a joint commission in the drafting of tariff agreements. At the macro level,
it is worth noting that the role of trade unions is to participate as part of
a tripartite commission in issues that relate to the regulation and formation
of methods to improve social and labour policy in organisations.

To summarise the above, the role of trade unions in the social partnership
mechanism for resolving labour disputes is quite important as it enables
the protection of the rights and interests of employees, but the proper
functioning of trade union organisations is hampered by certain factors that
can contribute to the role of the trade union in social partnership and the
effective resolution of labour disputes.

It is quite common that employees do not see the tangible results of
trade union activities and therefore refuse to join them. This is due to the
fact that employees are poorly informed about the results of the activities
of the primary trade union organisations. It has been noted that the poor
performance of trade unions in informing employees means that most of
their members do not know what exactly they do and what their purpose is.

The lack of interaction between trade unions and the younger generation
is another fact worth mentioning. This is since trade unions do not have
departments for working with young people, and collective agreements do
not include clauses that would implement the protection of the rights and
interests of the younger generation in the organisation. This indicates that,
given the current situation, not only is the younger generation reluctant to
actively participate in the trade union organisation, but it is also reluctant
to join this institution. In such a case, it should be noted the importance
of creating a positive image in the group of the younger generation of
employees, and mentioning the addition of clauses in collective agreements
that would indicate the presence of social guarantees and benefits that would
be relevant and necessary for the younger generation of employees.

A further problem is the reduced responsibility of the employer. For
example, it is often the case that employers “make advances” by concluding
collective labour agreements and undertaking certain contractual
obligations, but trade union representatives have no influence on the
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employer in this case. Therefore, one of the main tasks that trade unions have
to perform is the implementation of these collective bargaining contracts or
agreements. Often in practice, the trade union organisation is not very active
in this matter, since the agreements are determined by the employer and the
chairman on an individual basis. In this case, the employer can apply its own
leverage to its subordinate to change any clauses of the collective contract or
the agreement, which significantly reduces the effectiveness of the protection
of the rights and interests of the employees.

Hence, the following recommendations should be considered in order to
resolve such problems that stand in the way of the effective functioning of
trade union organisations. First of all, to raise awareness among employees
about the activities of trade unions, their goals, functions, and tasks. This
can be done through the use of information and communication technology,
publishing reports on their activities, informing employees about them,
etc. The next step is to create awareness of the importance of trade unions,
especially among the younger generation of employees, which is done
through effective protection of employees’ rights and interests. Equally
important is the conduct of surveys by trade unions to help identify desired
employees the benefits or problems that hinder the proper performance
of work duties, and the use of the most relevant mechanisms to protect
employee rights and interests in resolving labour disputes.

Thus, by conducting scientific research into the study of trade unions
as subjects of social partnership in resolving labour disputes, it has been
revealed that this mechanism performs the function of protecting the rights
and interests of employees, but at this stage of its functioning there are
several problems, according to which recommendations to improve the
effectiveness of the studied segment have been identified.

Key words: employee, employer, labor relations, social partnership, trade union, labor
disputes.

Kiro4oBi cjioBa: IpalliBHUK, po60To/aBellb, TPY/0Bi BifHOCHHY, coIjiajJbHe IIapTHep-
CTBO, ITpodCITiyIKa, TPY/0Bi CIIOpH.

BABXEHUVK CEPTII1 APOCJIABOBAY

Kuiscvkuil HayioHaabHUil yHisepcumem imeHi Tapaca IIlesueHKa,
npogecop kagedpu mpyooeo2o npaga ma npasa couianbHo20 3abeaneHeHHs
HasuanbHo-HayK08020 iHcmumymy npasa, 00Kmop 1opuoudHux Hayk, npogecop

10 IINTAHHA ITPO EEKTUBHICTD CIIOCOFBIB
3AXHUCTY TPYVAOBUX ITPAB

OcTaHHIM 4acoM BCe roCTpille IIiHIMAaeThCS ITUTAaHHSI MOKJIUBOCTI Ta
JOLIIBHOCTI BUSHAYeHHs CyL0M edeKTHBHOCTL 06paHOIr0 CTOPOHOIO CIIOPY
C1I0coby 3aXuCTy.
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