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CTPYKTYPH, SIKil TapaHTyeTbCsl He3aMeXHiCTb Ta HAa#AKTbCS MpaBa, HEOOXiAHI
LJIs1 TIOKpALUeHHs XKUTTA AiTeHd, Ta fKa € JOCTYIHOW 1Js1 TPOMaidH 3aBIsKU
TPeACTaBHUUTBAM Ha MiCLX;

3) pecdopmyBaHHS CHCTEMH TPOTHAII 3MOYMHHOCTI Ta MPaBOMOPYLIYBAHOCTI
HermoBHOJITHIX. €Bpomnelicbke 6aueHHS] CHCTEMH I0BEHaJbHO! IOCTHLl He oOMe-
XKYETbCS Clelliai3oBaHUM CYIOM IJis MOJOMI, aje ¥ BKJ/IOYae creliani3oBaHi
nigposniny moJiuii, mpokypaTypu, cayxk0y mpobauii Ta ycTaHOBU [l BUKOHAHHS
TMOKapaHb, afBOKATYPY i MOB’A3y€ MisIbHICTb 10BEHAbHOI OCTULII 3 NOTHYHAMH
yCTaHOBAMH OXOPOHH 3[0POB’Sl, OCBIiTH, COL{aJbHUMH CJYKOAMHU Ta HeypsIOBHUMH
oprasisalismy,

4)  HanexHe (hiHaHCYBaHHS [1€p2KABHUX 3aXOJiB LIONO 3aXUCTy MpaB JHiTell,
30KpeMa, HaflaHHs AiTaM IpiopuTeTy B 010[1KeTHOMY (hiHaHCYBaHHI LISIXOM pO3-
Mill[eHHS Ha BCiX PIBHSX (HALiOHAJBHOMY, perioHalIbHOMY Ta MiCLIEBOMY) Z0OCTATHIX
i crpaBelJyuBHUX, NOPIBHSAHO 3 MOTpeOaMM {HWIUX Ipyn HaceseHHs, KowTiB. Llei
acIeKT AepxKaBHOI AisiIbHOCTI moTpedye 0co6JMBOI yBard, OCKiIJIbKH NPOTSTOM
6araTboX pPOKiB caMe «IUTSYi» CTATTi BUAATKIB [Jep:KaBHOTO OI0IKeTa Miasranu
CKOPOYEHHIO, 30KpeMa, Y MOBHOMY 00cCs3i He BuIJiauyBajacs AOTOMOTra CiM siM
3 NiTbMH, Majo3abe3lnedyeHuM cim'sM, iHBaJdigaM 3 AMTHHCTBA, AiTAM-iHBasizam
TOLO (TaKi BUIUIATH He IMepeBHLLyBaJd 7D BiACOTKIB Bif piBHS 3abe3mneueHHs
TIPOKUTKOBOTO MiHIMyMy st ciM’f).

€BpoinTerpauist YKpainu, sika cepej iHIIOro, Mae coliaJbHUH BUMip, MOBHHHA
pO3MOYMHATHUCH i3 3aMPOBAKEHHS CHCTEMU LIHHOCTEH, HOcieM Ta yocoOJ/eHHSM
skux € Pama €Bponu. BukonanHs pexomeHpauifinux akTiB Pamu €Bporu Mae
CTBOPHMTH, Ha Hally AYMKY, [epefyMOBH M/ Nepexofy Ha BULIMi wabesb co-
LianbHOro 3axucty mited B Ykpaini. CTaHmapTH MOBOIXKEHHS 3 AiTbMH Ha piBHI
Iep:KaBH, po3pobJieHi Ta BIPOBaKyBaHi CTATYTHUMHU opraHamu Pagu €spony, Ha
CBOTOJHI € HalifHUM TYMaHICTUYHUM MiATPYHTAM [/ YAOCKOHAJIEHHS COLia/bHOL
(yHkuil YkpaiHcbKoi fepKaBu y cdepi 3aXUCTy NpaB JUTHHU.

Sevostianova N.I.
professor assistant National University «Odessa Law Academy»

EUROPEAN COURT OF HUMAN RIGHTS — ENDLESS
QUEST FOR EFFICIENT JUSTICE

Since its creation 51 years ago, the European Court of Human Rights has
protected human rights across the continent by interpreting and applying in
its judgments the European Convention on Human Rights and Fundamental
Freedoms. Today it protects the rights of 800 million people in 47 states. The
accession ol new states to the Convention after the fall of the Berlin wall in
1989 and a wider awareness of the role of the Court in all Europe caused
a spectacular increase of the applications filed every year. This has put the
effectiveness and the future of the Court at risk. The number of pending
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applications before the Court has constantly grown. Whereas in 1999 — 8,400
applications were allocated to a judge committee or chamber, this figure rose
to 27,000 in 2003, when around 65,000 applications were already pending. In
2009 57,200 applications were allocated to a judicial formation and the backlog
reached 119,300 applications.

The main reasons of such an excessive workload are: first — the processing
of a great number of applications that are declared inadmissible (more than
90% on which a decision is made), second — applications related to structural
issues in which the Court has already delivered judgments finding a violation of
the Convention and where a well established case law exists. These applications,
called repetitive cases, account for around 60% of the judgments of the Court
every year. At the moment, there is a huge backlog of individual petitions
that would have been rendered unnecessary had the national governments
adhered to their clearly established obligations under the Convention.
Domestic remedies therefore need to be improved, or established where none
exist.

An analysis of the judgments made in the past 50 years reveals that
half of them are actually repetitions of previous cases. In order to avoid
this, member States should be able to request Advisory Opinions from the
European Court of Human Rights in order to implement a set of general
standards for the protection of Human Rights domestically. The screening of
legislation for compliance with the Convention and the involvement of both
national Parliaments and human rights institutions in this endeavour is also
advisable.

The Council of Europe has searched solutions to these problems along
the years. A major step was taken in 1998 — when a permanent Court was
established. Protocol No.l1 was the reaction of Council of Europe in dealing
with the increasing workload of the Court. Although these figures illustrate
the Convention’s success and serve as a prool of the trust European citizens
show towards it, «they have also put the Court’s institutional machinery
under increasing strain and the crucial question was how it can be adapted
to cope with the new situation». The amendments proposed by Protocol No.11
however, have not proven drastic enough to achieve the purported result. This
is evident by the following statement of Luzius Wildhaber, former President
of the Court: «I am now more than convinced that, only just over three years
after the radical reform of the Convention mechanism implemented by Protocol
No.11, replacing the two original institutions by a single judicial body, the
system is in further need of a major overhaul». This call coming from the most
authoritative of lips could not be disregarded. In 2001, an «Evaluation Group»
was created by a decision of the Ministers’ Deputies, assigned with the task
to propose means of furthering the effectiveness of the Court and to this end
consider the need for reform. Its conclusions come under five headings: national
measures, execution of judgments, measures involving no amendments to the
Convention, resources, and measures involving amendments of the Convention.
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Cumbersome negotiations on the proposed reforms, finally led to the adoption
of Protocol No. 14, «the reform of the reform» as it has been named, at the
ministerial meeting on May 2004.

The main changes provided by Protocol No.14 are:

— a single judge may take an (in) admissibility decision, as regards
manilestly ill-founded applications

— acriterion that gives a possibility to take a decision on the admissibility
and at the same time render a final judgment on the merits of a case where
there is a well-established case law

— a simplified summary procedure enables committee of three judges
to decide on the admissibility and merits of «repetitive violation» and «clone»
cases

— a new ground for admissibility is introduced. The Court shall declare
inadmissible any individual application submitted under Article 35 if it considers
that: «the applicant has not suffered a significant disadvantage, unless respect
for human rights as delined in the Convention and the Protocols thereto
requires an examination of the application on the merits and provided that no
case may be rejected on this ground which has not been duly considered by
a domestic tribunal»

— a new procedure enables the Committee of Ministers to bring
proceedings to the Court where a state refuses to abide by a judgment

— judges are appointed for a single 9 year term

—  the Council of Europe’s Commissioner for Human Rights is entitled
to intervene in cases as a third party

—  the possibility for the accession of the European Union is provided for.

From the list above, the element singled out for the purposes of this article
is the possibility of the simultaneous delivery of a decision on the admissibility
and judgments on the merits. The committees of judges, when dealing with
repetitive cases will be able to hand down a final judgment, provided that there
is a well-established case-law both on the violation and on the just satisfaction
afforded by the Court.

The Committee of Ministers by its Resolution (2004) 3 on judgments
revealing an underlying systemic problem, invited the Court «to identify in
its judgments finding a violation of the Convention, what it considers to be
an underlying systemic problem and the source of this problem, in particular
when it is likely to give rise to numerous applications so as to assist States in
finding the appropriate solution and the Committee of Ministers in supervising
the execution of judgments».

The Court’s response to this call was the introduction of the pilot «judgment»
procedure in the case «Broniowski v. Poland». A pilot-case «is a judgment
which points to structural or general deficiencies in national law or practice
and a large number of applications to the Court concerning the same problem
are pending or likely to be lodged.» On this issue, however, the draiters of the
Protocol paved the way for an initiative by the Court itself. The Court through
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a rather spectacular development of its case-law laid down the foundations of
such a special procedure.

To conclude, it should be additionally stressed that the Court’s role in the
European system of protection of human rights is subsidiary to the one played
by national courts. The tremendous stress, under which the functioning of the
Court has come, will not be entirely resolved by Protocol No. 14 and further
innovative solutions will have to be considered. Ideas have surfaced, voicing
that the Court should move to a more «constitutional» premise and choose
to deal with certain cases only to extent that these pose new challenges.
It is obvious that the efficacy of the right of individual application would thus
be undermined.

Tapxywa 10.0.
Hayionarvnuil ynisepcumem «QOdecoka ropuduyra axademiss

MMPOTUAIA TUCKPUMIHAIIIL K SAIIOPYKA
JEMOKPATHYHOI'O POSBUTRY JEPKABU

B nawill kpaiHi Bce uacTille noya/nu 3ycTpiyaTHCh BUNANK{ JUCKPUMiHALL],
B TOH yac, SIK yKpaiHCbKe 3aKOHOJABCTBO MIiCTUTb Oarato IOJIOXKeHb, dKi 3a00-
poHsitoTh Oynp-siki il Bumu. Lle crpaBai Tak. Ase HasiBHICTb JaHHX TMOJIOXEHb
llle He 03Hayae, IO BeJHYE3HA KiJbKICTb JIOfled He 3a3HAIOTh AMCKpHUMiHALii, 60
rapaHtii piBHOCTi Ta HefMCKpUMiHAaLli, BinoOpaxeHi B 3akOHaX YKpaiHu, HaxaJlb,
He MpauoTb. TOMy NPOTUNpaBHI Aif, CIPSIMOBaHI Ha MOpYLIeHHS HpaB ocid 3
OrJIALY HA iX HAUiOHAMbHICTb UM €THiYHE MOXOMKEHHS, KOJIp LIKipH, CTaTb, MOBY
CIJIKYBaHHS, MOJITHYHI y0400aHHs UM iHILi O3HAaKH, CTaJH YacTUM fBHLIEM. JIK
cBiuaTh cowiosoriuni onutyBanus, Maiixe 90% rpoMaisiH CTHKAMHCS Y CBOEMY
KUTTI 3 OUCKPUMiHaLi€, y pi3HUX {i MposiBax.

Cnin 3a3HauuTH, WO TPUHLMI PIBHOCTI JIOJeH TpPOroJoyBaBcs, e y po-
Borax rpeupkux disocodis. Ane, K oKpeMa KaTeropisi «/1I0JCbKi paBa» BUHUKIA
y dacu [IpocBitHuursa, To6T0 y 18-My cropiuui. ¥ «[leknapauii npas JoguHu
i rpomansHuHa», yxBaseHi# Haujonanenumu 36opamu Ppanmysexoi Pecny6iixy,
OyJi0 Breplle BHCJOBJEHO i HalMeplIUM MONOKeHHSIM € HacTynHe: «Jloan Ha-
POJUKYIOTBCSI BIIBHUME i PIBHUMH y IpaBax...». 3 THX 4aciB TepMiH «JIIOACBKi
npaBa», i LUel NPUHLUN YBIMIIIM N0 KOHCTUTYLill 6araTboX KpaiH CBITY.

Y Beecsithilt Jeknapanii Jlioncokux Ilpas, npufinsarii i nporosoueriit Op-
ranizauieto O6’ennannx Hauiit y 1948 poui, mepuiow craTTer CTBEPIKYETCS:
«Bci JIIOACBKI iCTOTH HapOIXKYIOTbCS BIJIBHUMHU i PIBHUMHU Y CBOiil rigHOCTi Ta
npaBax. BoHM HapiseHi po3yMOM i COBICTIO i MOBUHHI AiITH Y BifHOLIEHHI OAWH
[0 ofiHOro B Ayci GpartepctBa». Ase, c/lin 3a3HAauMTH, LIO JaneKo He Bci KpaiHW
partudixysanu wo Hexnapauiio. ¥ neskux yacTHHAX CBiTYy BOHA BUSIBUJACS He-
TNIPUHHATHOIO 3 Pi3HMX NpHuMH. ToMy, TOBOpSYM NPO MPOSIBU AMCKPUMiHaUii, Ha-
TIPUKJIAZ, 32 PACOBOK UM ETHIUHOW HAJIEXKHICTIO, Cail 3'dCyBaTH, iX 3MICT, TKUH



