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THE PRACTICE OF THE EUROPEAN COURT OF HUMAN
RIGHTS ON THE DEPRIVATION OF FREEDOMS TO
PREVENT THE SPREADING OF INFECTIOUS DISEASES

A. Bonoxk. IlpakTuka EBponeiickoro cyaa no npasam 4ej10BeKa 0THO-
CHUTeJIbHO OrPAaHMYeHHUsI CBOOO] JIUII C eJIbI0 NIPeI0TBPAIlleHus pac-
NMpocTpaHeHUs] HHPEeKIHOHHBIX 3a001eBanuii. — CTaTbs.

B crarse ananmsupyercst npakTuka EBpormelickoro cynma mo mnpasam de-
JIOBEKa OTHOCHUTEIBHO HapyIIeHUH rocy1apcTBaMu noanaparpada (e) na-
parpada 1 crateu 5 EBporieiickoll KOHBEHIIMH O 3alUTE MPaB YeIOBeKa
U OCHOBHBIX CBOOOJ] O «3aKIIOUCHHUH MO CTPAXKy JIUI] C IIENBIO MPEIOT-
BpaIeHUs pacpOCTpaHeHHs HHPEKIIMOHHBIX 3a00IeBaHMl, a TaKXKe 3a-
KOHHOE 3aKJIIOUSHHE T10]] CTPaXXy IyIIEeBHOOOIBHBIX, aJIKOTOJIMKOB, Hap-
KOMaHOB uiu oponsar». [loguepkuaercs, yto CynoM ObLIIO PacCCMOTPEHO
OTpaHNIEHHOE KOJIUIECTBO /eI 0 PUBEACHHOMY TosioxkeHnio KonBen-
LM, 3 B OTHOIICHNH HEIPAaBOMEPHOT'O «3aKJIIOUCHHS MO CTPAXKy JIHIL
C LEJNIBIO MTPEOTBPAIICHHS PacIpoCcTpaHeH s NHPEKIIMOHHBIX 3a0oeBa-
Huil» ObLTa TOJjaHA BCETO OHA Xano0a 3a BCI0 HCTOPHUIO CYIECTBOBAHUS
ECIIY, nerto o paccMOTPEHUIO KOTOPOM, TAKUM 00pa3oM, IIPECTaBISET
0COOBII MHTEPEC U aHAJIU3UPYETCS B CTAThE.

Knroueswvie cnosa: EBpomneiickast KOHBEHIIMS O 3aIlUTE MPaB YelOBEKa U
OCHOBHBIX cB0OOn, EBpormeiickuii cyn mo mpaBaMm dYeioBeKa, MpaBoO Ha
CBOOOY M JINYHYIO HEIPHKOCHOBEHHOCTH, PaclpoCTpaHeHNne HHDEKIH-
OHHBIX 3200JICBAHMIA, 3aKIIOUYCHUE IO CTPAXKY AYIICBHOOOIBHBIX, aJIKO-
TOJIMKOB, HAPKOMAHOB HJIN OPOJAT.

0. Boaok. llpakTuka €BponeiicbKkoro cyay 3 npaB JIOJAUHH 11010 00-
MesKeHHs ¢B00o 0ci0 3 MeTol0 3an00iraHHs NoWUpeHHIo iHdexkuiii-
HHUX 3aXBOPIOBaHb. — CTaTTS.

VY crarTi aHanmizyeThCsl NpakTHKa €BPONEHCHKOTO Cyy 3 NpaB JIOJHHH
1010 TOPYIIICHB JIepkaBaMu ad3aily (e) maparpada 1 crarti 5 €Bponeii-
CbKOT KOHBEHIIIT PO 3aXUCT MpaB JIOJUHU i OCHOBOMOJIOXKHUX CBOOOJ
Mpo «3aTpUMaHHs 0oci0 17 3an00iraHHs NOMMPEHHIO 1HPEKIIHHUX 3a-
XBOPIOBAaHb, 3aKOHHE 3aTPUMaHHs ICHXIYHOXBOPHUX, AJKOT'OJNIKIB abo
HapkoMmaHiB 4u Opomsir». [linkpecmoerbes, mo Cynom Oyio po3risiHy-
TO OOMEKEeHY KiNBbKICTh CIIpaB 32 HAaBEACHUM NOJ0KeHHAM KoHBenmii, a
[I0/I0 HETIPABOMIPHOTO B3SATTS «IT1JI BAPTY 0Ci0 3 METOIO 3aNI00ITaHHS TI0-
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HMIMPEHHIO iHPEKUIHHNX 3aXBOPIOBaHb) OyJIO OAHO BCHOT'O OHY CKap-
ry 3a Bcio icropito icuyBanus €CILJI, cnpaBa 3 po3risay sKii, TaKUM
YUHOM, NPEJICTABIISIE IHTEPEC Ta aHANI3YEThCS B CTATTI.

Kniouosi cnosa: €Bponelicbka KOHBEHIIIsI PO 3aXUCT IpPaB JIIOAWHU i
OCHOBOIIOJIO)KHUX CB00OJ], €BpPONENHCHKHI Cy 3 TpaB JIOJUHHY, IIPaBO Ha
cBO0OOIY Ta OCOOMCTY HEAOTOPKAHHICTh, MONIMPCHHS 1H)EKIIHHNX 3a-
XBOPIOBaHb, 3aTPUMaHHSI ICUXIYHOXBOPHUX, AJIKOTOJIiKiB, HAPKOMAaHIB 4H
Oposr.

A. Voloc. The practice of the European Court of Human Rights on
the deprivation of freedoms to prevent the spreading of infectious dis-
eases. — Article.

The article examines the practice of the European Court of Human Rights
regarding the violations of subparagraph (e) of paragraph 1 of Article 5 of
the European Convention for the Protection of Human Rights and Funda-
mental Freedoms, «detention of persons for the prevention of the spread-
ing of infectious diseases, of persons of unsound mind, alcoholics or drug
addicts or vagrants.» It is emphasized that the Court has considered a
limited number of cases on the given provision of the Convention, and in
respect of unlawful «detention of persons for the prevention of the spread-
ing of infectious diseases» only one application was filed throughout the
history of the ECHR, the case considering it therefore being of a particular
interest is analyzed in this article.

Keywords: European Convention for the Protection of Human Rights and
Fundamental Freedoms, the European Court of Human Rights, the right
to liberty and security of a person, spreading of infectious diseases, the
detention of persons of unsound mind, alcoholics or drug addicts or va-
grants.

The case-law of the European Court of Human Rights on the right
to liberty and security (Article 5 of the Convention for the Protection
of Human Rights and Fundamental Freedoms) is highly extensive and
has been examined by a great number of domestic and foreign scholars.
However, the practice of the Court on the (e) subparagraph of the first
paragraph of Article 5, namely «[Everyone has the right to liberty and
security of person. No one shall be deprived of his liberty save in the
following cases and in accordance with a procedure prescribed by law:]
(e) the lawful detention of persons for the prevention of the spreading
of infectious diseases, of persons of unsound mind, alcoholics or drug
addicts, or vagrants» has been lacking academic attention [1]. As R.
Martin writes, «little judicial attention has addressed the exercise
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of public health powers. Indeed, the role of law in public health has
been much neglected at both judicial and academic level» [2]. While
the mental aspect of compulsory confinement has been addressed by
the Court in 70 cases, the lawfulness of detention to prevent spreading
infectious diseases has been considered by the Court in one case, Enfiorn
v. Sweden (2005) throughout the whole history of the Court’s existence.
The ECHR itself recognized that «the Court has only to a very limited
extent decided cases where a person has been detained for the prevention
of spreading infectious diseases» [3].

The case of Enhorn v. Sweden has therefore become of high
importance as the case demonstrating the position of the Court regarding
the conditions of lawful application of restriction of rights to prevent
spreading infectious disease. In the case, the applicant was an HIV
positive man who based on his HIV status had been kept in confinement
for long stretches of time by Swedish authorities. Swedish courts had
determined that he was unable to comply with measures prescribed to
him aimed at preventing him from spreading the HIV infection and
had ordered confinement under the Swedish Infectious Diseases Act.
In total, the order to deprive him of his liberty was in force for seven
years, while the time he spent in isolation amounted to one year and a
half. The applicant claimed that the decision to deprive him of his liberty
went contrary to his right to liberty and security under Article 5 of the
Convention [4].

In the Judgment, the Court established that since there is a lack of
relevant case law, «it is therefore called upon to establish which criteria are
relevant when assessing whether such a detention is in compliance with
the principle of proportionality and the requirement that any detention
must be free from arbitrarinessy». By way of comparison, for the purposes
of Article 5 § 1 (e), the ECHR confirmed its approach, that individual
cannot be deprived of his liberty as being of unsound mind unless the
following three minimum conditions are satisfied: firstly, he must reliably
be shown to be of unsound mind; secondly, the mental disorder must be
of a kind or degree warranting compulsory confinement; and thirdly, the
validity of continued confinement depends upon the persistence of such
a disorder (see Winterwerp v. the Netherlands, judgment of 24 October
1979, Series A no. 33, pp. 17-18, § 39) [5].

In Winterwerp v. the Netherlands, the Court decided that the issue
of what is «lawfulness» of the detention for the purposes of Article 5
para. 1 (e) had to be determined. The Court said: «Such «lawfulness»
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presupposes conformity with the domestic law in the first place and
also, as confirmed by Article 18 (art. 18), conformity with the purpose
of the restrictions permitted by Article 5 para. 1 (e); it is required in
respect of both the ordering and the execution of the measures involving
deprivation of liberty... As regards the conformity with the domestic
law, the Court points out that the term «lawful» covers procedural as
well as substantive rules. There thus exists a certain overlapping between
this term and the general requirement stated at the beginning of Article
5 para. 1, namely observance of «a procedure prescribed by law». The
Court highlighted, that «these two expressions reflect the importance of
the aim underlying Article 5 para. 1: in a democratic society subscribing
to the rule of law, no detention that is arbitrary can ever be regarded as
«lawfuly». Referring to the Commission’s position, the Court decides that
«no one may be confined as «a person of unsound mind» in the absence
of medical evidence establishing that his mental state is such as to justify
his compulsory hospitalisation». Hence, the Court «fully agrees with
this line of reasoning. In the Court’s opinion, except in emergency cases,
the individual concerned should not be deprived of his liberty unless he
has been reliably shown to be of «unsound mind». The very nature of
what has to be established before the competent national authority — that
is, a true mental disorder — calls for objective medical expertise. Further,
the mental disorder must be of a kind or degree warranting compulsory
confinement. What is more, the validity of continued confinement
depends upon the persistence of such a disorder [6].

The Court confirmed its approach in Luberti v. Italy (1984),
where the applicant was convicted of murder and then appealed on the
grounds that he was insane at the time of the commission of the killing.
The appeal court ordered a psychiatric opinion from two experts who
concluded that the applicant had a mental illness which deprived him of
the capacity to form an intention and that at the time when the opinion
was made he was, in psychiatric terms, a dangerous person. A third
expert was asked to provide an opinion. This expert confirmed that
the psychosis had certainly also existed at the time of the killing. The
appeal court acquitted the applicant on the ground of mental disorder
and directed that he should be detained for years in the psychiatric
hospital of Aversa. During this detention, the applicant applied three
times to be discharged. He argued a violation of the Article 5, stating
that at the time the appeal court gave its judgment he was no longer
suffering from a mental disorder. He maintained that the appeal court
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had ordered his detention without having regard to his state of health on
the date of judgment.

The Court decided that «to comply with Article 5 § 1, the
confinement in question must have been effected in accordance with
a procedure prescribed by law, have been lawful and have involved a
person of unsound mind. It was only the last test which was, according to
the applicant, not satisfied; there was no dispute as regards the other two
The Court would recall that in deciding whether an individual should be
detained as a person of unsound mind, the national authorities are to be
recognized as having a certain margin of appreciation since it is in the
first place for the national authorities to evaluate the evidence adduced
before them in a particular case; the Courts task is to review under the
Convention the decisions of those authorities. An individual cannot be
considered to be of unsound mind for the purposes of Article 5 § 1 and
deprived of his liberty unless the following three minimum conditions
are satisfied: he must be reliably shown to be of unsound mind; the
mental disorder must be of a kind or degree warranting compulsory
confinement; and the validity of continued confinement depends upon
the persistence of such a disorder. The Court, therefore, established, that
on the basis of the evidence before it, it does not consider that it has been
established that the applicants detention continued beyond the period
justified by his mental disorder. There has therefore been no violation of
Article 5 § 1 [7].

In Herczegfalvy v. Austria (1992), the European Court upheld the
long-term use of physical restraints where such practice is determined
to constitute «medical necessity.» Rosenthal called on the Special
Rapporteur to repudiate the doctrine of medical necessity [§8]. In 1976,
when the applicant was serving a prison sentence, further criminal
proceedings were brought against him for assaults on prison officers
and other detainees and serious threats against judges. On completion
of the original sentence on May 1977 he remained in prison and from
January 1978 was detained in an institution for mentally ill offenders,
for part of the time on the basis of pre-trial detention, and for part of the
time as detention following a final judgment. He remained there until his
conditional release on 28 November 1984. According to the Court, none
of the periods of detention in issue, which had come under paragraph 1
(c) of Article 5 of the time and paragraph 1 (e) for the remaining time,
had violated those provisions; the decisions of the relevant authorities
had complied with the national law and had not been arbitrarily. The
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Court stated, that «in order to justify detention, the fact that a person is
«of unsound mind» must be established conclusively, except in case of
emergency. To this end an objective medical report must demonstrate
to the competent national authority the existence of a genuine mental
disturbance whose nature or extent is such as to justify such deprivation
of liberty, which cannot be extended unless the mental disturbance
continuesy» [9]. However, the Court decided that there had therefore been
a violation of Article 5, para 4 [10].

The Court examined the essential (practical) aspect of the lawful
detention in Aerts v. Belgium (1998), where the applicant, who was
charged with an assault causing its victim to be certified unfit for work,
having attacked his ex-wife with a hammer. Later in the court he was
assessed to be mentally ill. The applicant was detained for medical
therapy in the psychiatric wing of a prison. He, therefore, complained that
the prison was not an appropriate facility for a person with mental illness
and that he did not receive regular medical attention. The Court decided
that «there had been a breach of section 14 of the Social Protection Act of
1 July 1964, which provided for the detention of a mentally ill person in a
prison as a provisional measure only, pending designation by the relevant
mental health board of the institution where he was to be detained. His
continued detention on remand had therefore no longer had any legal
basisy. It furthermore established that «there must be some relationship
between the ground of permitted deprivation of liberty relied on and
the place and conditions of detention. In principle, the detention of a
person as a mental health patient will only be lawful for the purposes of
sub-paragraph (e) of paragraph 1 if effected in a hospital, clinic or other
appropriate institution. The Court decided that there has been a breach
of Article 5 § 1[11].

Applying by comparison the basic principles of the Article 5, para.
1 (e), established in Winterwerp and further cases, the Court decided that
the Article 5, para. 1 () had been violated in the abovementioned case of
Enhorn v. Sweden. It said, that «the Article 5 § 1 (e) of the Convention
refers to several categories of individuals, namely persons spreading
infectious diseases, persons of unsound mind, alcoholics, drug addicts
and vagrants. There is a link between all those persons in that they may
be deprived of their liberty either in order to be given medical treatment
or because of considerations dictated by social policy, or on both
medical and social grounds. It is therefore legitimate to conclude from
this context that a predominant reason why the Convention allows the
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persons mentioned in paragraph 1 (e) of Article 5 to be deprived of their
liberty is not only that they are a danger to public safety but also that
their own interests may necessitate their detention... Taking the above
principles into account, the Court finds that the essential criteria when
assessing the lawfulness of the detention of a person for the prevention
of the spreading of infectious diseases are whether the spreading of
infectious disease is dangerous to public health or safety, and whether
detention of the person infected is the last resort in order to prevent the
spreading of disease, because less severe measures have been considered
and found to be insufficient to safeguard the public interest. When these
criteria are no longer fulfilled, the basis for the deprivation of liberty
ceases to exist [12].

The Court, however, decided, that «it is undisputed that the first
criterion was fulfilled, in that the HIV virus was and is dangerous to
public health and safety... It thus remains to be examined whether the
applicant’s detention could be said to be the last resort in order to prevent
the spreading of the virus, because less severe measures had been
considered and found to be insufficient to safeguard the public interest.
Referring to the Government’s position, the Court stated that «the
Government have not provided any examples of less severe measures
which might have been considered for the applicant in the period
from 16 February 1995 until 12 December 2001, but were apparently
found to be insufficient to safeguard the public interest» and decided that
«in these circumstances, the Court finds that the compulsory isolation of
the applicant was not a last resort in order to prevent him from spreading
the HIV virus because less severe measures had not been considered and
found to be insufficient to safeguard the public interest. Moreover, the
Court considers that by extending over a period of almost seven years
the order for the applicant’s compulsory isolation, with the result that
he was placed involuntarily in a hospital for almost one and a half years
in total, the authorities failed to strike a fair balance between the need
to ensure that the HIV virus did not spread and the applicant’s right to
liberty» [13].

As stated in the Chapter 2 of the International Council on Human
Rights Policy Report of 2012 on Sexual Health and Human Rights in the
European Region this case has obvious connections to health and rights.
First, it concerns basic rights such as liberty and self-determination
when the state takes restrictive measures against an individual whose
mere liberty is judged to be a danger to public health: «It also highlights
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how the applicant’s sexuality as such was seen as dangerous by the
Swedish state. The authorities had concluded that only detention could
possibly prevent this man from engaging in reckless sexual behavior
and thereby spread the infection, even though very few facts about his
past behavior pointed in this direction. In relation to criminalization of
HIV transmission, this case is relevant in that the Court emphasized that
Swedish authorities had not complied with its international human rights
obligations in its combat against the virus — as strongly urged by the
UNAIDS (above). The use of criminal law or, here, administrative law
with coercive elements, shall be used as a last resort in measures fighting
HIV. Here, coercive measures had been taken that were not deemed
to be the last resort available to the authorities. The Court’s decision
illustrates that states cannot exclude individuals from rights protection
even though they carry the HIV virus; a holding of equal significance for
issues of criminalization of HIV transmission» [14].

The decision of the Court in Enhorn v. Sweden was based on the
compliance with the case-law standards on the Article 5, para. 1 (e).
However, the fact that the issue of HIV-infected persons’ compulsory
confinement was only once raised at the level of the European Court
of Human Rights might not only prove the general satisfactory
obedience of the HIV European guidelines by the States, but also by
the lack of possible applicants’ access to the Court. In the situation
when no relevant case-law exists, an analogical application by the Court
of the law, established in the cases concerning compulsory mental
treatment, to the cases of prevention of infectious disease spreading
has to be thoroughly considered. The main reason of the need for a
careful application by comparison of the case-law standards is that the
compulsory psychiatric treatment usually accompanies one’s state of
being not responsible, including criminally, for his/her actions; while an
intentional spreading of HIV, in particular, constitutes a crime under the
majority of European domestic criminal legal systems. Understanding
that certain cases of detention to prevent spreading of infectious diseases
may fall under the general European quarantine policies, allegations
of intentional or negligent infection with the lethal disease of another
person may constitute an opposite legal situation in comparison with
compulsory mental treatment instead of criminal punishment. Having a
different legal nature, and appropriately sharing the standards of ’lawful
detention’, both situations need more extensive interpretation for the
relevant ECHR case-law to be properly applied.
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