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Mykola E. Alexeyev
National University «Odessa Law Academy»,
Senior Lecturer of the Department of foreign languages

AN AVENUE TO PLAIN LANGUAGE IN LEGAL ENGLISH

Legal English is notorious for comprehension problems, which the people dealing
with legal texts commonly face. Long sentences with a complex structure, confusing
terminology, outdated grammar, redundant passive constructions, Latin and Old
French have been criticized in legal writing and speaking since the 1970s in particular
in the works by Melinkoff [1]; the ideas were developed and further popularized
by R. Wydick, [2] P. Tiersma [3] and numerous researchers and practitioners who
expressed the basic conclusion and message requiring changes in the language of law.

The heated academic debates resulted in emergence of the so-called Plain Language
movement, which set the aim to achieve a clear legal language easily comprehensible
by general public. The topic acquired sizable popularity; it would be sufficient to say
that the journal “The Clarity” is dedicated to the issues of clear communication within
legal discourse. Furthermore, the movement had achieved response at the official level
and serious practical results by the end of the 20™ century, e.g. Great Britain passed
new civil procedural rules that notably simplify the language of court proceedings;
the Memorandum on Plain Language was adopted in the United States (June 1, 1998)
directing the Government Agencies and Department to use plain language; the South
African Republic adopted Labor Relations Act of 1995 and the South Africa’s new
Constitution written following the requirements for clear communication. [4]

It should be added that special attention is paid to the above said issue in the
European Union given that English, although having no official status, has de facto
become the EU’s lingua franca in practically all spheres of importance - politics,
business, law and tourism.

It is noteworthy that Plain Language movement has significantly outgrew its initial
boundaries and tasks associated with it - those of promoting the demands for clear
communication of legal issues and scientific substantiation of the possibility to draft
important legal documents such as judgments, wills, and statutes in the manner, which
would allow their comprehension by non-specialists. An additional task the movement
used to have was protection of the rights of legal products consumers and social
benefits of clear legal communication, including the improvement of access to justice.
These goals have been basically achieved.

Initial opposition set forth serious arguments, which were to the effect that “every
word in a statute is intended to have a definite purpose and no unnecessary words are
intentionally used. And ... an ordinary reader must simply accept the fact that he will
be not able to grasp the full implications of a bill, as it is a serious document meant
to be precise, not to be read like the morning newspaper ...” [5, 23] and defended the
importance of the integrity of linguistic form developed within centuries of experience,
by trial and error resulting in a “delicate matter and ... a balance not to be disturbed”
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[5, 24] The arguments have been refuted both theoretically (the results of surveys in
Michigan, Florida, Louisiana and California, as cited by C. Balmford [4]) and, which is
even more important, practically, one of the most noteworthy examples being the text
of the new Constitution of the South African Republic.

Moreover, the arguments of the plain language advocates have been finally accepted
and supported on the governmental level by the leading English-speaking countries,
notably the USA, GB, Canada and Australia where the relevant legislation has been
passed. These favorable developments have a serious impact on the movement itself -
what emerged as a social, educational and quasi-political movement became, according
to C. Balmford, “... a product, a business, an industry, or a professional service”. [4, 2]

The most noteworthy consequence of the above said is the appearance of particular
specialists and businesses dealing with transformation of legal documents to the forms
meeting the plain language requirements as well as numerous courses for lawyers in
plain communication that have been incorporated both in the curricula of law schools
and offered as additional courses for self-education.

The basic form of communication for lawyers is writing despite many examples
to the opposite in fiction and movies. The mere fact that clear formulation of legal
documents requires specialists trained for this particular activity testifies to the
following facts:

a) availability of many lawyers who still prefer to communicate in the traditional

manner;

b) availability of serious obstacles preventing vast majority of lawyers from

drafting documents in the required manner.

Practically all guides to clear writing emphasize the fact that the texts should be
audience centered, i.e. the writer should take into account the factors that influence the
ability of the readers to understand the message, such as general educational level, special
knowledge and experience. It should be kept in mind that the addressee of a vast bulk of
legal texts are lawyers with the same professional education and comparable experience
as the addresser, which was the initial reason for the formation of the professional
jargon, frequently referred to as legalese. It is the process of its historical evolution that
created its specificities and finally made it barely comprehensible for nonprofessionals.
After all, nobody complains of difficulties in understanding discourse of IT specialists
or linguists — actually all professionals. Hence, the communication inside the legal
profession does not require any serious changes since the existing form performs its
primary function - that of conveying information; the requisite modernization, which
occurs in any language can gradually and naturally be performed by the members of
the professional discourse. Of interest here is the example supplied by C. Balmford -
he mentions a case where a USA law firm developed a prospectus according to the
demands for clear communication when the shares were planned to be offered to retail
investors, but as soon as the policy changed and the target audience became institutional
investors, the plain language document was rewritten back into legalese [4, 4]. This,
in fact, appears quite reasonable since the drafters chose to address professionals in
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the professional language, clearly more familiar to them. They, therefore, followed the
recommendation to take account of the audience, the requirement generally set by
most guides to clear communication.

Nevertheless, criticism of Legalese is said to be heard from the ranks of lawyers too:
Christopher Balmford cites the results of surveys conducted in Michigan, Louisiana and
Florida [4, 3]. According to the surveys 80 per cent of judges compared plain language
versions of documents with the traditional legalese version and gave preference to
the former. The survey conducted among the appellate judges in California yielded
similar result; ten of them described the documents drafted in the traditional form as
“substantially weaker and less persuasive than the plain language versions” [4, 3] The
question concerning these findings is, whether these results should be construed to the
effect that the language created for and by legal professionals is not good for them. Such
a conclusion might be hasty. Unclear pieces of prose appear only too often in different
genres and fields. Ability to write clearly and accessibly is developed through training
and practice and may also be influenced by individual preference.

There are, therefore, two basic reasons for unclear legal writing. One could be called
“general” since it deals with the writers’ mistakes and omissions, which could occur
in any kind of text; the other may be referred to as “specific” - it concerns exclusively
problems arising from traits characteristic of legal texts.
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