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3AKOHOJABCTBO YKPATHU TA MOJEJIBHI TIPABHJIA
€BPONEMCBHKOI'O ITIPUBATHO ITPABA IIIOJ10 BUSHAYEHHS IOHATTA
JOBIPYOI BJJACHOCTI (TPACTY)

VY 3B’s3Ky 3 HeCTaOUILHOK €KOHOMIYHOIO CUTYAIli€l0 B YKpaiHi 3pocTae 1HTEpeC
70 TaKUX HETPAIUILIMHUX NPaBOBUX IHCTPYMEHTIB, K TPacTH, SIKUM B YKpaiHi He
OpUAUIAETbCS  JIOCTaTHS ~ yBara. IpacTu, BXe  JOCTaTHbO  JOBIMH  yac,
BUKOPHCTOBYIOTHCS B KpaiHax 3axo/1y 1y 3B’SI3Ky 3 IUM IMPaKTHUKA IX BUKOPUCTAHHS BCE
YacTille MPUXOIUTh B YKpaiHy.

Bracnigok Bce 4acTilIoro 3acTOCYBaHHS TaKUX MOHSTH K «yXUJIECHHS BiJ] CIUIaTH
MOJIaTKIB» Ta «BIAMHUBAHHS TpoOILEH» OaraTo TPAJUIIHUX METOMAIB, SKI MOXYTh
BUKOPUCTOBYBATH BJIACHUKH MO0 MOJATKOBOI ONTUMI3AIT Ta 3aXUCTY aKTUBIB CTAIOTh
HE3aKOHHMMH, a BUKOPUCTAaHHS CYMHIBHMX METOJIB ceOe He BuIpaBioBye. B
CyyaCHOMY CBITI TpacTd Ta (OHIM 3AJTUIIAIOTHCA, MalkKe, €IUHUMU 3aKOHHUMU
MeXaHi3MaMH, SIKi 1al0Th MOYKJIMBICTh BJACHUKY HE TUIbKH 30€perTH JOCTaTHIM piBEHb
KOH(D1IeHITIITHOCTI, aje ¥ 3a0e3meunTi eeKTUBHUN PEKUM OTOTATKYBaHHS JOXO/IIB.

Ax 3azHauvanocs B mepeamoBi g0 [aa3pkoi KoHBeHIT MO MiKHApOIHOMY
NPUBAaTHOMY MpaBy IIOAO0 BU3HAaHHA TpacTiB 1985 p.: «IHCTUTYT TpacTy yHIKaIbHUI
THM, 1110 BIH HEBIJIOMUN OJHIM MOJOBUHI CBITY Ta HEBIJI’€MHMU JJis 1HIIO [4].

VY OinbmiocTi KpaiHax TOHSATTS «TpacT» HE ICHYye B uyucToMy Burisal. lle
OB’ 5I3aHO 3 TUM, L0 TPACTHU — II€ MPABOBUI IHCTPYMEHT aHIJIOCAKCOHCHKOTO MpaBa, a B
KpaiHax 3 KOHTHMHEHTAJIbHOIO MPABOBOIO CHUCTEMOIO YaCTille BUKOPHUCTOBYIOTHCS
MOHSATTS JOBIPUYOT BIACHOCTI. TOMYy Ba)KJIMBE MPAKTUYHE 3HAYCHHS MA€ BUKOPUCTAHHS
y3araJbHEHOTO MAXOAY 0 TOHSTTS TPACTy, SIKE HABOJAUTHCS B MoOIETbHUX TpaBUiIax
eBporneiicpkoro npusatHoro npasa (Draft Common Frame of Reference).

MogenpHl TpaBujiia €BPONEHCHKOrO MNpUBAaTHOTO TmpaBa (JHaym — MojenbHi
npaBuiia) OyJiM CTBOpPEHI caMme Il TOro, 100 «IPUMHUPUTH TPaBOBI CHUCTEMUY,
MOPIBHATH MIAXOAM 10 PETYJIIOBAHHS CXOKUX THCTUTYTIB Ta BUSBUTH «TOUKH JIOTUKYY.

[lepmiM eTanoM B Y3aKOHEHHI I1HCTUTYTY TpacTy, CTajlo BIPOBAIKCHHS B
YKpaiHChKOMY 3aKOHOJABCTBI JOTOBOPY JOBIp4oro ympaeninHsa. Tak, cr. 1029
[uBinpHOTO KOMEekcy Ykpainm (mami — [IK VYkpaiawm) Bu3Hauae 1mo, 3a JOTOBOPOM
yHOpaBIiHHSA MallHOM OJlHa CTOpPOHA (YCTAHOBHMK YIPAaBIIIHHS) ME€peAa€e IPYyrii CTOPOHI
(ynpaBuTeseBl) Ha TI€BHUHA CTPOK MaWHO B YIpaBIiHHSA, a Jpyra CTOpOHA
3000B’A3y€ThCSl 3a IUIATy 3A1MCHIOBATH BIiJI CBOTO 1MEHI YINPAaBIIHHS UM MailHOM B
1HTepecax yCTaHOBHUKA yMpaBIiHHA a00 BKazaHO1 HUM ocobOu (BuUrogoHadyBaya) [1].
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HactynHuM etanoM Ta HOBENOIO YKPaiHCHKOTO 3aKOHOJABCTBA € BIIPOBAKEHHS
3akonoM Ykpainu Big 14.10.2014 p. «IIpo 3amoGiraHHs Ta TPOTHAIIO Jeramizarii
(BIIMMBAHHIO) JIOXOJIB, OJCP>KaHUX 3JI0OYMHHHUM HUISIXOM, (PIHAHCYBAHHIO TEPOPUIMY
Ta (IHAHCYBAHHIO PO3MOBCIO/KEHHSI 30pOi MacoBOr0 3HUIICHHS» MOHSTTS «TPacT».
BiamoBimHO 70 BXKE BKA3aHOTO 3aKOHY, TPACT - IOPHIAWYHA 0COOA-HEPE3UICHT, SKa
MPOBAaIUTh CBOIO [ISJIBHICTP HAa OCHOBI JOBIPYOi BIIACHOCTI, J€¢ TMOBIPEHUN i€ 3a
paxyHOK 1 B 1HTepecax JOBIpUTENsd, a TaKoXX 3000B’A3y€TbCS 3a BHUHATOPOAY
BUKOHYBATH ME€BHI IOpUIUYHI 111 [2].

Ha BigmMiHHY BiJl yKpaiHCBKOrO 3aKOHOJAaBCTBa MojenbHI TIpaBUia He
BU3HAYAIOTh TpacT SK mpuaudHy ocoOy. Tak, BiamosigHo g0 crtarti X.-1:201
MopenbHUX TMpaBwWil, TPACT - 1€ MPaBOBE BIAHOLIEHHS, B SKOMY JOBIpYUN BIIACHHUK
3000B’s13aHMI  KepyBaTh ab0 po3MOpspKaTucs OAHUM a0o OLIbIlle aKTHBaMU
(TpactoBuM (HOHIOM) BIAMOBITHO JO YMOB, IO PETYIIOIOTH IIi MPABOBITHOCHUHU
(ymoBamMHu TpacTy) B iHTepecax BHUrojgoHaOyBaua a0 Al JOCATHEHHS CYCIIIbHO
KOpPUCHUX IuteH [3].

Cxoxuit miaxia npocrexyerbes ¥y laaspkiit konBeniii «IIpo mpaBo, 110
3aCTOCOBYETHCS JJO TPACTIB, Ta iX BU3HaAHHS» BiJ 1 jmumus 1985 p., ne BIANOBIAHO 10
CT. 2 «TpacT» BIAHOCUTHCS A0 MPABOBIAHOCHUH, CTBOPEHHUX 3a KUTTS a00 HAa BUIAZOK
CMEpTI 3aCHOBHHKA, KOJIM MAaWHO MOMIIIAETHCS M1l KOHTPOJIb JOBIPYOro BIACHHUKA IS
et npudyTKy OeHedinianTa abo A7 1HIIOT BKa3aHOi 3aCHOBHUKOM MeTH [4].

Bapto 3a3HaunTH Takox BIAMIHHOCTI y MPaBOBHUX HACIHIJKax JIOTOBOPY AOBIpUOi
BJIACHOCTI Ta TpacTy. Binmosiano no crarti X.-1: 202 MoaensHUX IpaBUi TPAacTOBUI
(GoHA TMOBMHEH PO3MISIAATUCS SIK KOMILUIEKC MaifHa, BIJIOKPEMJICHUH BiJl KOMILIEKCY
MaiilHa CcaMOro JOBIpYOrO BJIACHMKA Ta IHIIUX KOMIUIEKCIB MaiiHa, NpUaAOaHUX
JOBIPYUM BJIACHUKOM a00 3HAXOASAThCS B WMOro yOpaBiiHHI. 30KpeMa, KpeauTopu
JIOBIPUOTO BJIACHUKA HE MOXKYTh BUKOPHUCTOBYBAaTH TPACTOBHUU (POHI AJis 3a10BOJIEHHS
BHUMOT HI B XO/Il BUKOHABYOT'O ITPOBAKEHHSI, HI B Mpoliec mpoueayp 0aHkpyTrcTBa. Tum
gacoM, mnosiokeHHa cr. 1040 LK Vkpainu nepenbadae MOXKIMBICTH 3BEpHEHHS
CTSITHEHHST Ha MalHO, NEpeJaHe B YMPaBIiHHS, 32 BUMOIOIO KPEAUTOPA y BUMAIKY
BU3HAHHS YCTAaHOBHUKA YIPaBJIiHHS OaHKPYTOM a00 3BEPHEHHS CTATHEHHS 332 BUMOTOIO
3acTaBojiepKaTelis Ha MaiHo, 1110 € MPEIMETOM JIOTOBOPY 3aCTaBH.

B kpainax €Bponu mnoimvpeHa MpakTUKa BUKOPUCTAHHS TPACTY SIK CIIAJKOBOIO
IJIaHyBaHHS, aJKe BIH Ma€ MepeBaru nepej TpaJaulliiHuM 3anoBiToM. BiamoBigHo 4. 2
. (2) crarti X.-1: 202 MoaenbHUX MpaBWJI MPAaBOHACTYMHUKU JTOBIPUOTO BIACHHUKA HE
BIIOBHOB@)XEHI OTPUMYBATU BUTOMY BiJ TpacToBoro (OHIY B pe3yJbTaTl CMEpTI
JIOBIPYOTO BJIACHUKA, @ TAKOXK IPABOBUU PEKUM TPACTOBOTO (POHIY HE BU3HAUAETHCS
paBUJIaMH TIPO PO3MOALT MAMHOBHUX TpaB B MOJIPYKHIX a00 CIMEMHUX BigHOCHHAX [3].
Takum 4MHOM, MepeBaraMu TPACTY SIK CHaJKOBOTrO IJIaHYBaHHS € Te, IO CHaJAKOEMIISIM
rapaHTOBaHO OTPUMAHHS CHAAIIMHHU, BOHU MOXYTh HE MOOOIOBATHCS KPEAUTOPIB YU
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OaHKpPYTCTBa, a TAaKOX TICJIS CMEPTI 3aCHOBHUKA B 3aJIEKHOCTI BiJl YMOB TPacTOBO1
yroad MaHO abo mepeiae no OeHedimiapiB, ab0 3aIUIIMTHCA B TPACTi IS iX JKe
BUTO[TH.

OTxe, TOIIBHICTh BIIPOBAKEHHS TPACTY, SIK IHCTUTYTY OpraHi3allii CyCHiJbHUX
BIJIHOCHH, TOB’s3aHa 13 TOCTIHHUM PO3BUTKOM Ta BJOCKOHAJIEHHSM IHCTUTYTY TpaBa
BJIACHOCTI. MIDKHApOAHE TPAacTOBE 3aKOHOJABCTBO IIOCTIHHO PpO3BHBAETHCA Ta
BJIOCKOHAJIIOETHCS, 1 B JAaHUHM Yac, TEHAEHIIA I0J0 BIPOBAIKEHHS TOHATTS TPACTIB B
HaIlllOHAJIbHE 3aKOHOJABCTBO 3pOCTa€c. BicyTHICTH MMOBHOIIIHHOTO TPAacTOBOTO TpaBa B
YkpaiHi € ymymeHHsM 3aKOHOJIABIIA, aJKe e(PeKTUBHICTh HOTO BUKOPUCTAHHSI MTOKA3YE
OaraTopiuHa TIPaBO3acTOCOBYA IIpaKkTHKa 3apyoikHUX KpaiH. [ns  VYkpainu
IMIUIEMEHTAIlisSl TPACTIB y HaIllOHAJIbHE 3aKOHOJABCTBO € BAXIMBUM KPOKOM, 3 TOUKH
30py €(hEeKTHUBHOTO PEryJIIOBaHHS PSALY CYCHUIBHUX BITHOCHH, a caMe€ — OpraHizarlii
CHaJKyBaHHS.
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HOCJEACTBUA ®PUKTUBHOI'O BAHKPOTCTBA JJIs1 KPEAUTOPOB
Ha npoTskeHnn nocienHux HECKOJIbKUX JIET B HAYYHOM MHUPE BCE MHTEHCUBHEE
UAET JUCKYCCHUSl MO0 MOBOJY MpoOIeMaTHKH (PUKTHBHOTO OaHKPOTCTBA, a TAKXKE €ro
HETaTHUBHBIX MOCJEACTBUAX, KaK CyOBEKTOB I'PaXTaHCKUX MPABOOTHOIICHUH, TaK U JIJIs
(YHKIMOHMPOBAaHUS TOCYAapCcTBAa B LEJIOM, YTO M OOYCIABIMBAET AaKTYaJbHOCTb
MCCIIEIOBAaHHS JAHHOM TEMBI.
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