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LEGAL REGULATION OF THE RECOGNITION
AND ENFORCEMENT OF FOREIGN JUDGMENTS
WITHIN THE EUROPEAN UNION

The main principle of the existence of the European Union is
the free movement of goods, services, labour, and capital (which
includes judgements). The original and primary objective of the
harmonisation of European law and procedure was the facilita-
tion of the recognition and enforcement of European judgements
within the territory of the European Community.

The Brussels Convention 1968 laid down a very lenient frame-
work of recognition and enforcement of judgements issued by the
courts of European Union. The succeeding act — the European
Regulation 44/2001 made recognition and enforcement of Euro-
pean judgements even easier, while the latest European Regula-
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tion 1215/2012 (in force from 10.01.2015) envisages even the
abolition of exequatur.

To make it clear, the Brussels | Regulation applies in civil and
commercial matters whatever the nature of the court or tribunal.
In the part of recognition and enforcement of judgements — the
Regulation applies for judgements with international element.
Pursue to the doctrine of private international law, the inter-
national element can be: (i) object that is located in the foreign
state; (ii) foreign party; (iii) legal fact.

The rationale behind the recognition and enforcement rules in
European Union is the principles of reciprocity and comity. The
principle of reciprocity presupposes that each party to a case will
give equal respect to the laws and customs of the other party. Co-
mity is legal reciprocity — the principle that one jurisdiction will
extend certain courtesies to other jurisdictions, particularly by
recognising the validity and effect of their executive, legislative,
and judicial acts. The term refers to the idea that courts should
not act in a way that demeans the jurisdiction, laws, or judicial
decisions of another jurisdiction.

Thus, Recital 16 of the Brussels Regulation provides that
«mutual trust in the administration of justice in the European
Community justifies judgements given in a Member State being
recognised automatically without the need for any procedure ex-
cept in cases of dispute» [1] Further, article 33 provides that a
judgement given in a Member State shall be recognised without
any special procedure being required. Therefore, basing on mutual
trust amongst Members States of the European Union, there is no
separate special procedure to recognition of judgements issued by
courts of foreign Member State.

However, the special procedure is provided for enforcement of
foreign court judgements. Article 38 of the Brussels Regulation
provides that «judgments given in a Member State and enforce-
able there can be enforced in another Member State after being
declared enforceable there (or registered in the United Kingdom)
on application by anybody who has an interest in the matter».

Brussels | Regulation establishes simplified and accelerated ex-
equatur proceedings. The exequatur procedure can be provision-
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ally divided into two stages. During the first stage, the applica-
tion has to be filed to the court that has territorial jurisdiction on
the basis of the domicile of the party against whom enforcement
is sought or of the place of enforcement (article 39 of the Regula-
tion).

The procedure for making such application is governed by the
law of the Member State in which the enforcement is sought. The
party applying for the enforcement must produce a copy of the
judgement, which satisfies the conditions necessary to establish
its authenticity as well as the certificate issued by the court or
competent authority of a Member State where a judgement was
given. Whether required by the court, a translation of the docu-
ments should also be produced.

After the review of these formalities, the court issues the dec-
laration of enforceability («exequatur»). Usually the first stage
of exequatur lasts less than two weeks, most of the time a party
seeking the enforcement of a judgement does not need a legal help.

The second stage starts when the declaration is issued, it then
should be served to the debtor, who has the right to appeal within
one month of the service thereof.

The practice is that only 1 to 5% of exequaturs are appealed.
In addition, the process of appeal may take from 1 month to 3
years. Overall, the system works consistently with 90 to 100%
of the applications being successful, and usually exequatur is ob-
tained very quickly.

It is possible to refuse to recognise a foreign judgment if recog-
nition would be contrary to public policy or irreconcilable with an
earlier judgment, or where the document initiating the proceed-
ing has not been served in good time or the other party does not
appear.

However, the courts where enforcement takes place are bound
by the findings of the courts of origin, and therefore cannot re-
view the merits of the case itself.

As have been mentioned earlier, the new regulation abolishes
the procedure of exequatur. In addition, the aim of making cross-
border litigation less time-consuming and costly justifies the abo-
lition of the declaration of enforceability prior to enforcement in
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the Member State addressed. As a result, a judgement given by
the courts of a Member State should be treated as if it had been
given in the Member State addressed.
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O. M. Haryuw

CTapLunii BUKnagay Kadeapw 3arasbHONPaBoOBUX
AUCLMNNIH Ta MiXHapOAHOro npasa

OfiecbKoro HalioHa/IbHOTO YHIBEPCUTETY

imeHi I. 1. MeyHunkoBa

BHECOK LHUKOJ1M TJTIOCATOPIB y PO3BUTOK
HAYKW MDKHAPOAHOIO INMPUBATHOIO TPABA

Hayka MiXHapofHOro npuBaTHOro npaBa 3apojunacb TOAI,
Konu, Ha gymky O. M. MakapoBa, 04eBUAHUMU CTanun nepesymoBu
019 BUHUKHEHHSA KOMI3iAHWX MUTaHb: CMIiBICHYBaHHA TepuTopianb-
HO BiJOKPEM/IEHUX LUWBINbHUX MPaBOMOPAAKIB Ta iIHTEHCUBHUIA UN-
BifIbHMI 06ir, wo oxonnwe ui Teputopii [1, c. 27]. Lle ctano mox-
NUBUM B enoxy ni3Hboro CepefHbOBIYYA, KON HA 3MIiHY CUCTEMI
0CO6MCTUX NNEMIHHMX MpaB Npuiilina cucTemMa TepuTopianbHO Big-
MEXO0BaHUX HOPM, KOAW NOpPAfL i3 OCHOBHWM [)KepenoMm npaBa —
PUMCbKUM MNPaBOM CTanu 3’BAATMCA MicUeBi HOPMU LMBINbLHOTO
npasa.

Taki HOpMU, WO ABAAAKM cobo abo Kogudikauii cTapogaBHiX
3BMYaiB, abo HOBI MyHiLuMNanbHi CTaTyTW, CTann 3’ABNATUCA B aB-
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