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в німецькому цивільному праві ш ляхом відкидання вольово­
го наміру (am inus), який  за римським приватним правом був 
обов’язковим елементом володіння (possecio)  та поєднувався із 
фактичним володінням над річчю (corpus).
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LEGAL REGULATION OF THE RECOGNITION 
AND ENFORCEMENT OF FOREIGN JUDGMENTS 

WITHIN THE EUROPEAN UNION

The m ain principle of the  existence of the  European Union is 
the free m ovem ent of goods, services, labour, and capital (which 
includes judgem ents). The original and p rim ary  objective of the 
harm onisation of European law and procedure was the  fac ilita ­
tion  of the recognition and enforcem ent of European judgem ents 
w ith in  the te rr ito ry  of the  European Com m unity.

The Brussels Convention 1968 laid down a very lenient fram e­
work of recognition and enforcem ent of judgem ents issued by the 
courts of European Union. The succeeding act — the European 
Regulation 44/2001 made recognition and enforcem ent of E uro­
pean judgem ents even easier, while the la test European Regula-
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tion  1215/2012 (in force from  10.01.2015) envisages even the 
abolition of exequatur.

To make i t  clear, the Brussels I R egulation applies in  civil and 
commercial m atte rs  w hatever the  n a tu re  of the court or tribuna l. 
In the p a rt of recognition and enforcem ent of judgem ents — the 
Regulation applies fo r judgem ents w ith  in ternational elem ent. 
P ursue to the  doctrine of p rivate  in te rnationa l law, the  in te r ­
national elem ent can be: (i) object th a t  is located in  the  foreign 
sta te ; (ii) foreign party ; (iii) legal fact.

The rationale  behind the  recognition and enforcem ent ru les in 
European Union is the principles of reciprocity  and com ity. The 
principle of reciprocity  presupposes th a t  each p a rty  to a case will 
give equal respect to the laws and custom s of the o ther party . Co­
m ity is legal reciprocity  — the  principle th a t one ju risd ic tion  will 
extend certa in  courtesies to o ther ju risd ictions, p articu la rly  by 
recognising the  valid ity  and effect of th e ir  executive, legislative, 
and judicial acts. The term  refers to the  idea th a t  courts should 
not act in a way th a t  demeans the ju risd ic tion , laws, or judicial 
decisions of ano ther ju risd iction .

Thus, R ecital 16 of the Brussels Regulation provides th a t 
«m utual t ru s t  in  the  adm in istra tion  of justice in  the European 
Com m unity ju stifies  judgem ents given in a Member S ta te  being 
recognised automatically w ithout the need for any procedure ex­
cept in  cases of dispute» [1] F u rth e r, article  33 provides th a t  a 
judgem ent given in a Member S tate  shall be recognised w ithout 
any special procedure being required . Therefore, basing on m utual 
t ru s t  am ongst Members S tates of the European Union, there  is no 
separate special procedure to recognition of judgem ents issued by 
courts of foreign Member S tate.

However, the special procedure is provided fo r enforcem ent of 
foreign court judgem ents. A rticle  38 of the  Brussels R egulation 
provides th a t  «judgm ents given in  a M ember S tate  and enforce­
able there  can be enforced in  ano ther Member S tate  a fte r  being 
declared enforceable there  (or reg istered  in the  U nited Kingdom) 
on application by anybody who has an in te rest in the  m atter» .

Brussels I Regulation establishes sim plified and accelerated ex­
equatu r proceedings. The exequatur procedure can be provision-
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ally divided in to  two stages. D uring the  f ir s t  stage, the  applica­
tion  has to be filed to  the  court th a t  has te rr ito ria l ju risd ic tion  on 
the  basis of the  domicile of the party  against whom enforcem ent 
is sought or of the  place of enforcem ent (article  39 of the R egula­
tion).

The procedure fo r m aking such application is governed by the 
law of the Member S ta te  in which the enforcem ent is sought. The 
party  applying fo r the  enforcem ent m ust produce a copy of the 
judgem ent, which satisfies the conditions necessary to  establish 
its  au then tic ity  as well as the certifica te  issued by the  court or 
com petent au th o rity  of a Member S tate  where a judgem ent was 
given. W hether requ ired  by the court, a tran sla tion  of the  docu­
m ents should also be produced.

A fter the review of these form alities, the court issues the  dec­
lara tion  of enforceability  («exequatur»). U sually the f ir s t  stage 
of exequatur lasts less th an  two weeks, m ost of the tim e a party  
seeking the enforcem ent of a judgem ent does not need a legal help.

The second stage s ta r ts  when the declaration is issued, i t  then  
should be served to the debtor, who has the  r ig h t to appeal w ith in  
one m onth of the service thereof.

The practice is th a t  only 1 to  5% of exequaturs are appealed. 
In addition, the process of appeal may take from  1 m onth to  3 
years. Overall, the system  works consisten tly  w ith 90 to  100% 
of the applications being successful, and usually  exequatur is ob­
tained very quickly.

I t is possible to refuse to  recognise a foreign judgm ent if recog­
n ition  would be con trary  to public policy or irreconcilable w ith  an 
earlie r judgm ent, or where the docum ent in itia tin g  the proceed­
ing has not been served in good tim e or the  o ther party  does not 
appear.

However, the courts where enforcem ent takes place are bound 
by the  findings of the courts of origin, and therefore cannot re ­
view the  m erits  of the case itself.

As have been m entioned earlier, the  new regulation abolishes 
the procedure of exequatur. In addition, the  aim of m aking cross- 
border litiga tion  less tim e-consum ing and costly ju stifies  the abo­
lition  of the declaration of enforceability  p rio r to  enforcem ent in

36



Секція 1. Порівняльне правознавство, зарубіжне та міжнародне приватне право

the  Member S ta te  addressed. As a resu lt, a judgem ent given by 
the  courts of a Member S tate  should be trea ted  as if i t  had been 
given in  the Member S tate  addressed.
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ВНЕСОК ШКОЛИ ГЛОСАТОРІВ у  РОЗВИТОК 
НАУКИ МІЖНАРОДНОГО ПРИВАТНОГО ПРАВА

Н аука міжнародного приватного права зародилась тоді, 
коли, на думку О. М. М акарова, очевидними стали передумови 
для виникнення колізійних питань: співіснування територіаль­
но відокремлених цивільних правопорядків та інтенсивний ци­
вільний обіг, що охоплює ці території [1, с. 27]. Це стало м ож ­
ливим в епоху пізнього Середньовіччя, коли на зміну системі 
особистих племінних прав прийш ла система територіально від­
межованих норм, коли поряд із основним джерелом права — 
римським правом стали з ’являтися місцеві норми цивільного 
права.

Такі норми, що являли собою або кодиф ікації стародавніх 
звичаїв, або нові муніципальні статути, стали з ’являтися в ав-
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