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CYB'€EKTHN AOIroBOPY HAJAHHA
IIPABOBHUX IIOCJIHYI AABOKATOM

I3 pO3BUTKOM PHHKOBHMX BiJHOCHMH Ta JeMOKpPaTHU3aLi€l YKPAaiHCbKOro CycCHiJib-
CTBa MOCJYrH PHCTA CTAOTh BCce HeoOXinHimummMu. 3aKOHOMiIipDHOW peakmicl Ha
TaKy nNoTpedy cTajio pizkKe 30iJbIIeHHA KiJbKOCTiIi Cy0'€KTiB HaJaHHSA NMPaBOBUX MO—
CJYr aJABOKATOM.

CboroJHi HUBiJIbHE 3aKOHOJAaBCTBO YKpaiHM, Xo4ya i MICTUTH psa 3arajbHUX
HOPM INOJO0 CY0'€KTHOro CKJAaAy AOTrOBOPiB NMPO HAJaHHS MOCJYr, OJHAK B YHHHHUX
NpaBOBMX aKTaX HEMA€ YiTKOI BiAMOBiZi Ha 3amMUTAHHA, XTO MOXe OYyTH CTOPOHOIO
IOTOBOPY HAJAHHS MPABOBUX MOCJYr aABOKATOM, TOMY, BiANMOBiAHO, BKa3aHe MATaH—
HS € AKTYaJbHUM i MOTPeOY€E NeTaJbHOT0 BUBYEHHS.

HaykoBa HOBH3HA POOOTH MOJISATA€E B HEIOCTATHBOMY PiBHi HAYKOBHUX JOCJHiAKEeHb
3 MATAHb, MOB'AA3aHUX 3 PEryJIOBAHHAM JOTOBipHUX BiZHOCHH MO0 HAXAHHS NMPaBO—
BHX MOCJYr aJABOKATOM Ta Cy0'€KTHHUM CKJAJAOM OHMX BiIHOCHH.

TeopeTHYHY OCHOBY AOCJHiAXKEHHA cCKJaau mnpani yyenux-uusigicris I. Bapuai-
Ha, I. Beiinyna, I. KapnoBa, B. MaaunoBcbkoi, SI. MacTtuncskoro, I. ITaBanynuka,
3. Pomoschkoi, C. TenbkoBa.

MeTO0 NOCHiAKEeHHS € KOMINJEeKCHAa XapaKTepPUCTHKA CyO0'€KTiB AOroBopy mpo
HAJaHHS NPAaBOBUX MOCJYr aJABOKATOM Y YHHHOMY 3aKOHOJXABCTBi YKpainum Ta Teo—
pPeTHYHUIl aHaJi3 CcyYyacHMX HiAXOAiB MO0 BAOCKOHAJIEHHS HOPMATHBHO-NPaBOBOI
0a34 3 DOCHiAKYBAHOTO MUTAHHS.

Binnosinno no 3akony Ykpaiuu «IIpo aaBokaTypy» AOroBip mpo HaJaHHS NpaBo—
BOi JOMOMOTIU XapPaKTEePU3YETHCS OCOOJUBHUM CY0'€KTHHM CKJAJAOM HOr0 YYaCHHKIB.
CTtopoHaMu B JOTOBOPi Mpo HAaJaHHs NPaBOBOi AomomMoru € aaBokat (a0o aaBokarT-
ChbKe 00'€IHaHHsA) Ta KJieHT (a00 iOro mpeacTaBHHUK).

OcTaHHIM YacOM MHMPOKO OOrOBOPHBAJHNCH K KWPHUCTAMH, TaK i mMOJiTHKaAMHu, a
TAKOXK CTaBajJd mnpeaMeToM po3rasaay BepxoBHoi Paanum VYkpainum mnpaBoBi BUMOru
0 KAHAMIATA B aABOKaTu. BinmoBigHo cr. 2 3akoHy Ykpaiuu «IIpo aaBokarypy»,
B penakuii Bix 19 rpyans 1992 poky, aaBokKaTtoM Mir 0yTu rpoMaassHuH YKpaiHu,
AKHIA MaB BUILY WPHUIMYHY OCBITy, cTax podoTH 3a cneniajbHiCTIO IOpUCTa a00 mo—
MiYHMKAa aJABOKATAa He MEHIIe JABOX POKiB, CKJaB KBajidikaniitHi icnutu, onepxkas
CBiIOIITBO NMPO MPAaBO HA 3aHATTS AJABOKATCHKOI JisIIBHICTIO TAa NMPUUWHAB NMPHUCATY
anBokara YkKpaiHu.

3akoHoaaBenb (PAaKTHYHO 3a00POHSB iHO3EeMUAM-aABOKATAM 3aliMAaTHCh aJABOKAT—
ChKOI AisiibHiIcCTIO B YKpaiHi, 10 HEOAHOPA30BO MiAAaBaJIOCh KPUTHUI i HAYKOBUSA—
MH, i MPAKTUKYIOYHUMH IOPHUCTAMH.

Biasnaunmo, mo y 3BepHeHHi a0 Koncrturyuniiimoro Cyany YKkpainu rpomansa—
nuH CIITA O. JI. T10TOB NpOCHB BU3HATH HEKOHCTHTYHiiHUMH MOJOXKEHHS 3aKOHY
Ykpainu «IIpo anBokatypy», AKMMH, HAa HOro AyYMKY, iHO3eMIsIM 3a00pPOHEHO 3a—

MMaTHCh aABOKATCHKOI AifAabHicTiO B YKpaidi. Koucruryuiitnuit Cyn Ykpaiuum Big-
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MOBUB Yy BiJKPUTTIi KOHCTUTYUiAHOTO NpPOBAaJAKEeHHS, BKA3aBIIH Y MOTHBYBAJbHiil
YaCTHHI, MO iHO3eMIli He MOXYTh MPU3HAYATHCS HA OKpeMi mocanu ado 3aiimartucsa
NMEeBHOI TPYAOBOK AisIIBbHICTIO, SIKIIO BiANMOBiZHO OO0 3aKOHOAABCTBA YKpaiHu mnpu—
3HAYEHHA HA i mocaau a0o 3aHATTS TAKOI0 NisIIBHICTIO MOB'A3aHO 3 HAJEXKHICTIO 10
rpoManassHcTBa YKpainu [6].

HartomicTh B y3arajbHEHHAX NPAKTHKH 3aCTOCYBaHHS OpPraHaMu JOCYJIOBOTO
caincrea, pailoHHuUMH cyaamu M. KueBa ta aneasniiinum cyanom M. KueBa 3akoHO—
IaBCTBA, siKe 3a0e3medYyy€ MiJO3pPIOBAHOMY, OOBHHYBAYE€HOMY, HMiACYIZHOMY Ta 3acy—
IXKEeHOMY mpaBo Ha 3axucT, CyaoBa majara y KPpUMiHAJbHUX CHpaBaxX amneysiiiHOTO
cyay m. Kuesa BucioBujia no3unilo, BKa3aBmu, MO 32a00pPOHA aIBOKATAM iHO3EeMHHX
epxKaB OpaTH y4yacThb y cnpaBi o0Mexkye npaBo ocodu Ha 3axuct [7].

30kpemMa, noaioHy mo3uuio BucioBawBajga i 3. PoMoBCchbKa, 3a3HAYalw4u, O
«BigmoBigHo m0 crarrti 26 KoncTurynii YKpainu, Ha iHo3eMIiB MOMUPIOETHCA CTA—
TyCc rpoMaasiHMHAa YKpaiHd, KpiMm BunaakiB, mependoayenux KoHcTHTyniew, 3a—
KOHaMHu a0o MixHapoaHumu aoroBopamMu. KoHcTuTyuisi He 3a00poHsA€ iHO3eMUAM
OoyTn anBokaramu YKpainu. He MoXKHa BBaxKaTu BUHSATKOM i3 3arajbHOro mpaBuJa
i Hopmy cT. 2 3akony «IIpo aanBoKaTrypy», aaxKe BHKJIYHICTH MPaBOBOro CTATYCY
rpoMaasiHuHa YKpaiHu Ma€ 0yt chopMyJIbOBaAHO 32 JOMOMOIOK CJOBA «Jume» ado
npsamMoio 3a00ponow. OTKe, BiACYTHICTh TAKOro 3acTepekKeHHs 3acBiguye iCHyBaHHS
3arajibHOr0 MpaBuJa, SIKIO B 3aKOHIi iileThCs MPo rpoMaasAaH YKpaiHu, TO iioro Hop—
MU NOMPIIOTHCSA HA yCciX, XTO )KUBe Ha ii Tepuropii» [17, c. 57].

16 aucronana 2006 poky BepxoBHow Panmow YkKpainu O0yiao BHeCeHO 3MiHM 10
3akony Ykpainu «IIpo anBokaTypy», 3riilHO 3 SKMMH aJABOKATOM MOXe OyTH 0coba
(K rpoMansinuH YKpaiHu, Tak i iHo3eMenb yu ocob6a 0e3 rpomaagsuncrea. — K. K.),
AKAa MAa€ BHNIY IOPUAMYHY OCBITy, mMiATBEepAXKEHY AUMNJIOMOM, CTax pPodoTH y raaysi
npaBa He MeHIIe ABOX POKiB, BOJIOJi€ NepKaBHOK MOBOIO, cKJjgajga kKBaaidikaumiiini
icnuTHu, oxepxkasa B YKpaiHi BiAnmoBiaHe CcBiZOUTBO Ta NMpUiiHAJA NpPUCATY aaABOKaTa
YKpainu.

Jlemo mo-iHMOMY NPONMOHYETHCSI BPETYJIOBATH Ile NUTAHHSA B MPOEKTaX HOBOi pe—
maknii 3akony Ykpainu «IIpo aaBokaTtypy» Ne 3061, Ne 3061-1, Ne 5187, Ne 7051.
30KpeMa, NMPONOHYETHCA MAO3BOJUTH AJABOKATAM iHO3eMHOI AepXKaBM HAAABATH mpa—
BOBY J1ONOMOTYy Ha Teputopii YKpainu, aje BUKJIOYHO 3 NMUTAHb NpaBa JaHOI aep—
)KaBu. BinmoBinHo 10 3akoHoaaBcTBa Beabrii 103B0JIeHO HAIAaBATH NMPaBOBi MOCHYTH
iHO3eMHHMM aABOKATAM, IO OTPUMAJM A03BiJ HA 3aHATTSA AJABOKATCHKOIO HisJIbHIiCTIO
B OAHiil i3 mepxkaB — uiaeHiB €C. OaHakK BHCTYNaTH mnepela OeJNbriiCbKMM CYIAOM
TaKi aIBOKATH NMOBHMHHI pa3om i3 Oeabrilicbkum aaBokaTtoM. JlissjibHiCcTh iHO3eMHHMX
aABOKATIB i3 AepxKaB, Mo BXoAaATh A0 €C, 00MeXKYEThCA TiJIBKH KOHCYJAbTALiAMHU 3
NMUTAHb iHO3eMHOro npasa [14, c. 23].

CTOpPOHOW, N0 OJEPKYE MPABOBY NONMOMOry, BiamoBiAHO no 3akoHy YKpainm
«IIpo aanBOKaTypy», MOXYTh OyTH rpoMaasiHM Ta KWPUAMYHiIi ocoOu. B IIuBinbHOMY
KOJEeKCi BU3HAYEHO, MO0 YYACHHKAMH LMBIiJIbHUX BiZHOCHUH € ¢i3nyHi Ta WOpUIANYHI
oco0u. YyacHHUKAMM HMBIJIbHHUX BiIHOCHH € TaKOX JepxkaBa YKpaiHa, ABTOHOMHa
Pecnyoaika Kpum, TepuTopianbHi rpomaau, iHo3eMHi mepxaBu Ta iHmi cy0'ekTH

nyoJaiunoro npasa (cr. 2 IIK).
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Jdas Toro mo6 noroBip OyB BU3HAHWIl AilICHHM, BCi CTOPOHH JAOTOBOPY MOBHUHHI
OyTH NMpaBO3JATHUMH Ta Ni€3TATHUMHU.

dizuyHa 0co0a, MO MAE MOBHY HMBiJbHY Ai€3MaTHiCTB, MOXKe OyTH CY0'€KTOM
JAOTrOBOPY MPO HAJAAHHS NMPAaBOBUX MOCJAYr fAK 3aMOBHHKOM, TakK i BUKoHaBuem. Oco—
0a, gKa He JOCArJa YOTHPHAAUATH POKiB, MOXKE CAMOCTIiHO BYMHATH JMIIE IPio—
Hi MoOyToBi npaBounHu. Be3ymMOBHO, MeTi 3a10BOJIEHHS NMOOYTOBMX mMOTped AOroBip
npo HAJaHHA NMPAaBOBHMX MOCJYr aJABOKAaTOM He BiamoBimae. /1o mocayr opucra ocoda
BJAAETHCA, fAK NPaBUJO, JHUIIEe NPU HeoOXimHocTi (NpM mOopymieHHi Y¥ mpM 3arposi
NOpymEeHHsA iX mpaB TOWIO).

OTXKe HEMa€ MiACTAB BiIHOCHUTHM JIOrOBip MPO HAaJAAHHS NMPAaBOBHMX MOCJYr aJABOKa—
TOM A0 KaTeropii ApiOHMX MOOYTOBMX NMPABOYMHIB, i TOMY MajoJdiTHaA ¢izmuna oco—
0a He MOXe OYyTH CTOPOHOIW Takoro npaBouuHy. IIlo crocyerbcsa ¢izmuHoi ocodu 3
HENMOBHOI0 Ai€3XaTHIiCTIO Yy Bili BiZ YoTUpHAAUATH X0 BiciMHaAaAuATH POKiB Ta ocoom
3 00OMeXeHO aie3gaTHiIiCTIO, TO mepmiii MOTPiOHA AAA YKJIAJEHHA AOCJHIIXKYBaAHUX
OroBOPiB 3roaa 0aThKiB a00 mikayBaabHuKiB (4. 2 ct. 32 IIK VYkpainu), a npyriii —
3rona mikaysaabHuka (cr. 3711K).

IIloxo IPpUAUYHOT 0COOM SIK YYACHMKA HUBIJIBHUX NMPABOBiIHOCHMH, TO HEW € Op—
raHizamisi, cTBopeHa i 3apeecTpoBaHa y BCTaHOBJEHOMY 3aKOHOM mopsaaky (cr. 80
IIK Ykpaiau). BignoBinno no cr. 83 I[uBiibHOro Koaekcy YKpainu, WpUIAMYHI 0cO—
O0M MOXYTh CTBOpIOBaTHCA y ()OPMi TOBAPUCTB, YCTAHOB Ta iHMUX ¢opMax, BCTAHOB—
JEeHUX 3aKOHOM. /[ HWPUIAUYHHUX OCi0 MPEe3IOMYETHCA MOXKJMBICTD 3aHATTA OyIb-
AKOI0 AifgJbHiCTIO, fAKa He 3a00poHeHa 3aKOHOM (YHiBepcaJibHA NPaBO3JAATHICTH),
MO, y CBOI Yepry, CBiAYUTH NpPO BiACYTHIiCTh Y 3aKOHi OOMeXeHb AJ HWPUIAMYHUX
0Ci0 OyTH CTOPOHOI IOCJiAXKYBAHOIO JOrOBOPY.

Cuaix 3a3HAYUTH, [0 OKPEMHUM € MUTAHHSA (00 MOXKJMBOCTIi BUCTYNATH CY0'€KTOM
HaJaHHS NPaBOBHMX MOCJYr aJABOKATOM OO0'€IHAHHAM KWPUIAUYHHUX oci0. IIpaBoBmii
cTaTyc 00'€eaAHaHb MIANPHMEMCTB YaCTKOBO BperyjboBaHo B I'ocmoaapcbKoMy Kojaekci
YKpainu, BianoBiazno 10 cr. 118 AKOoro 060'€eIHAHHSA MiIANPUEMCTB € WPHUINUYHOIO OCO—
0o01w. Cepen BYeHMX iCHY€ AyYyMKa, IO O0'€AHAHHAM CJiJ BBaXaTH He CYKYNHicTh
nmiZnpUEMCTB, a oOpraHizamilo, CTBOpeHYy HMMM Ha 3acaaaxX 4YJEHCTBA, sAKa He MAae€
no BiJHOMEHHIO n0 HUX (HmiANPUMEMCTB) BJAAHMX NOBHOBa)KeHb. Taka opranizamis
Morja 0 3ailiCHIOBATHM KOOPIAMHAWIKW MiAJbHOCTI MiANPMEMCTB Ta NMPEeACTABHHUITBO i
3aXUCT CHiJbHUX iHTepeciB, aje He 3aliMaTUCA CAMOCTIiHOI MiANPUEMHHUIBKOIO Oi—
anabHicTIO [13, ¢c. 46]. He Baamouuch y 10CJHiIKEeHHA MOXKJMBOCTI 3aiiMaTHCh mianpu—
EMHMIBKOI AifAJbHICTIO 00'€IHAHHAM KWPUIMYHUX 0Ci0 camocTiiiHO, cain cka3zaru,
MO 3aKOH He MIiCTHTh OOMElKE€Hb MJA O00'€IHAHb IWPUIAMYHHUX OCI0 IMOJ0 HaAXAHHSHA
NPaBOBUX MOCJYr AJIBOKATOM YJEHaM TaKOro 00'€eIHAHHHA, TOOTO B MexXaX iX KOOp—
AuHaANiiHOT Ta mpeacTaBHUNBKOI (QYyHKuIii.

B npakTuyHiil AisJabHOCTIi 3aMOBHHMK NMPaBOBOi JONMOMOIrM HAa3WBAETHCA KJIIEHTOM.
TepMmin «KJi€eHT» 3aCTOCOBYETHCS TakoxK B IIpaBuiaax aaBOKATCHhKOI €TUKH, 3a SIKH—
MM KJIi€EHTOM € 0co0a, mpaBa i cBO0OOAM fAKOI aABOKAT 3aXMmA€ a00 4Yui 3aKOHHI iH—
TepecH BiH mpeacTaBJisie, a00 KOoTpiii BiH 0e3mocepeHbO HAMAE MPABOBY AONOMOIY B
inmux ¢popmax, nmepeadaYeHUX YHUHHUM 3aKOHOAABCTBOM. IloniOHe BU3BHAYEHHA Mic—

THUTBHCA i B mpoeKTax HOBOI peaaknii 3akony Ykpainu «IIpo anBokatypy» Ne 3061-1
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[8] Ta 7051-1 [9]. HaTomicTh, B 3akoHONPoeKTi Ne 3061 [10] BUKOPHUCTOBYETHCA
TepMiH «IOBipUTeb», a B 3aKkoHOonpoeKTi Ne 7051 [11] — TepmiH «cy0'€eKT mpaBo—
BOi JOMOMOTH».

Ha Hamy AyMKYy, CJiJ NOTOAMTHCH i3 MO3HMIi€H, sIKA BHUCJOBJIBAJACH B IOpU—
AUYHIii JdiTepaTypi mpo Te, Mo TepMiH «KJIi€EHT», MO BUHWIIOB 3 PUMCHKOIrO mpaBa, €
HAWOIJAbI BiAMOBIIHMM y CHJY CBO€Ei YHIiBEpPCAJBHOCTI i HIMPOKOro BUKOPHMCTAHHSA B
3aKOHaX i mpakTUli BeJUKOi KijJbKocTi piszuux kpain [12, c. 4].

BignoBinHo m0 cr. 28 IIpaBui aaBOKAaTChKOi €eTUKH, 3a 0aXaHHAM KJi€eHT abo
Oro MpeacTaAaBHUK MOXKe YKJACTH IOTOBip mMpo HAJXAHHS NMPaBOBOi IOMOMOrW 3 Je—
KilbKOMa aaBokaTamMu. B npomMy BHUmajgKy JOroBOPOM MOXKYTh OYyTH BH3HaYeHi 3a—
caam po3moAily 000B'sA3KiB Ta NOBHOBAaXKEeHb AJBOKATIB, IO CYMiCHO HAZaBATUMYTh
MmOoCJYru, a TaKOX iX BiAmoBizmanbHocTi mepen kaienrom. IIpore BiamoBiaHo mo 4. 2
BKa3aHoi cTtarTi [IpaBus 3a00pPOHAETHCA CHNOHYKATH KJI€HTA 0 YKJAJAEHHS JIOTOBO—
Py 3 NeKijbKoMa aaBoKaTtaMu (IO TArHe 30iJibIIeHHS CYMH TOHOpapy), sSIKIIO NpU—
YUHA HEMOXKJHMBOCTIi BUKOHAHHS JOPYYEeHHS OJIHHMM 3 HHUX CAMOCTiiiHO moJsira€ B
Or0 HEKOMIIETEHTHOCTI.

OTxe, yepe3 nmpodeciiiHnii xapakTep aABOKATChbKOi AisiapHOCTI Ta ii KOHCTHTY—
niiilHe 3HAYEHHSA O0 AJBOKATA SIK CTOPOHH JOTOBOPY MPO HAJAHHSA NMPABOBOIi JOMOMO—
M npea'sAABJSAIOTbCA 0COOJMBI MiABMIIEHI BUMOTH.

OkpiM iHaMBiayanbHOoi po0OTH, aJABOKAT MA€ MNPaBo 3AiliCHIOBATH CBOIO Jisib—
HiCTh, BIZKPMBIIM AaJBOKATCbKe O00OpPO, 00'€enHyBaTHCsA 3 IHIIMMH aJABOKATAMH B
KoJierii, aaBokarchki ¢ipMu, KOHTOpM Ta iHmMIi aaBOKATCBKi 00'€eAHAHHA, AKi Oi—
0Th BiAnoBiaHo 10 3akoHy Ykpainu «IIpo aaBokaTypy» Ta CTATYTIiB aJBOKATChKHMX
00'€cIHAHD.

BiagnoBiIHO 10 YMHHOTO 3aKOHOJAABCTBA, AJIBOKATChKE OIOPO € WPUIUYHOIO OCO—
0010 i ckIama€eThcs i3 0AHOTO aABOoKaTa. CTOPOHOK IOTOBOPY MPO HAJAHHS MPaAaBOBHUX
MOCJYr € He aJABOKAT, a aJABOKATChbKe OIOpPO fAK WpUAUYHA ocoba. Cuix 3a3HavyuTH,
mo BiamoBiaHo M0 cT. 4 3akoHy Ykpainu «IIpo aaBokaTtypy» aaBOKaTchbKe OHOpO He
€ aaABOKATCHBKUM 00'enHaHHAM. OTKe BUHHMKAE 3aMUTAHHS, YoMy y c¢T. 12 3akony
VYkpainu «IIpo anBokartypy» Ta y cT. 4 IIpaBujl aaBOKaTChbKOi €THKHM cepeJ MOXK—
JUBUX CY0'€KTiB HaJAaHHS NPABOBOi IONMOMOTIW JHWIle BKA3aHWH aJBOKAT, IO mpa—
HI0E iHAMBIAYaJbHO, i agBOKAaTChbKe 00'€enHAHHA? UM He BUMAJa i3 KoJIa MOXKJIHUBUX
cy0'€eKTiB HaJaHHs NPaBOBOI JAONMOMOrd TaKa oOpradizaniiiHa ¢opmMa aaBOKaTChKOI
OiANbHOCTI, AK aABOKaTChKe Olpo?

B mpoekrax HoBoi peaakuii 3akony Ykpainu «IIpo anBokarypy» BKa3aHe mi—
TaHHs BUpimeHe Oinpm Baanxo. 3okpema, y 3akoHompoekTi Ne 7051-1 Bci opra—
HizaniiiHi dpopMu aaBOKATCHKOI iAIBHOCTI OXOMJIITHCA TEPMiHOM <«aJABOKATCbhbKe
YTBOpPEHHsI», IO BKJIYAE B cede sIK aJABOKATChbKe OHOPO, IO CKJIAXAETHCA i3 OAHOTO
aABOKATa, MPOTE € IOPUAUYHHUMH Oco0amMm, Tak i 00'enHaHHsa aaBokariB. 3rigHo 3
3aKOHONPOEKTOM, OyAb-sIKe aJIBOKATChbKE YTBOPEHHsI MOXKe OYyTH Cy0'€KTOM HAaJaHHS
NMpaBoOBOi JOMOMOTH.

TakoX y HAa3BaHOMY 3aKOHONMPOEKTiI AJsA aJABOKAaTa mepeadadyeHa MOKJIHUBICTH
3iliCHEeHHs OiANBHOCTI B iHAMBiAyaJlbHOMY aaBoKaTchbkoMy odici. AaBoKaTchbKuid

odic ckaazaeTnrcsa 3 OJHOrO aaBoKaTa, ajie Ha BiAMiHY Bil aIBOKaTchbKoro 0mopo He
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€ WPUIAUYHOI 0c000W0. /loroBopu mMpo HAJAaHHS NMPABOBOi JONMOMOTIU KJIi€HT YKJIaaa€e
He 3 aABOKATChBKHM Odicom, a 6e3mocepeIHBO 3 aABOKATOM.

IIlono anBOKATCHKHX 00'€THAHb, TO YMHHE 3aKOHOJAABCTBO HEe BCTAHOBIIIOE BHU-
YepnHOro mepenaiky ix opradizaniiiaux ¢opm. o aux yunauii 3akon Ykpainu «IIpo
aJABOKATYpY» BiAHOCHUTH KoJerii, pipMu Ta iHmi aABOKATCHKiI 00'€AHAHHI.

Ha nymky aBTOpa, Taka mo3ulliss 3aKOHOJABIsI € He 30BCiM BipHOl. B yuHHOMY
3akoHi Ykpainu «IIpo agBokaTypy» 3ampoNmOHOBAHO J€KijJbKa Pi3HOBUIIB aJaBOKaT-
ChKHMX 00'€IHAHDb, ajle HE HABEJIEHO XKOJAHOT BiAMiHHOCTiI Mik HUmMu. Takox Oyao 0
JOTiYHMM, 00 y 3aKOHOAABCTBIi 3HAWIIJM CBOE BiZOoOpaKeHHsI OCHOBHIi 0a30Bi NmpuH-
IHUNU CTBOPEHHS Ta AiAJbHOCTI AaIBOKATCHKHX 00'€IHAHBb JJ51 YHUKHEHHSI MOPYWIEeHb
npaB KJIi€HTIB Ta caMHUX 4JjieHiB 00'€qfHAHHA. B YMHHOMY 3aKOHOJAABCTBi HeMa€ BiI—
NMOBiZli HA 3aMUTAaHHA: XTO € CTOPOHOIO JOTOBOPY NMPO HAJAHHS NMPABOBOI JOMOMOTH:
aABOKATChbKE 00'€IHAHHA fAK IOPUANYHA 0c00a UM OKpPeMHii aABOKAT — 4YJeH IbOTO
00'€eAHAHHA, XTO MiANKUCY€E AOroBip 3 KJieHTOM. OYeBUAHHUM € Te, IO TaKi BaXKJIUBI
MOMEHTH 3aKOHOJAaBellb HE MOBHHEH 3aJIMHIIATH HEe BH3HAYEHUMH.

IIuBiibHUII KOJEKC MIiCTHTh 3arajibHi MOJOXKEHHS NMPO MOHATTS IPUIAMYHOI 0CO-
Oou, pisHOBUIM Ta opraHizauniiiHo-npaBoBi ¢opmu wpuanuaux ocio. Cnpodyemo
3'sicyBaTH, K BONHUCYIOThCS B Ha3BaHi 3arajibHi NMOJIOXKEHHsS NP0 KWPHUINYHI ocodm
aJBOKATCBbKiI 00'€¢ITHAHHA.

BignoBiano mo cr. 81 IIK VYKpaiHu, l0pUIAMYHIi 0COOMU, 3aJI€eXKHO Bil MOPAIAKY iX
CTBOpPEHHSI, MOAIJSAIOTHCSA HA IPUINIYHUX OCi0 MPUBATHOrO MpPaBa Ta WPUIAUIYHHUX OCI0
nyoaiunoro npasa. O4eBHUAHO, AJBOKATCHKIi 00'€IHAHHA € 0cO00aMM NMPMBATHOrO mpa—
Ba, 00 CTBOPHWIOTHCA HA MiACTABi yCTAHOBYMX JOKYMEHTIiB (CTAaTyTy), a He PoO3moOpsAaA—
YUM aKTOM NMOCAaJTO0BOIi 0COOM 4M OpraHy AepXKaBHOI BJaau ado MicneBOro camoBpsiay—
BaHHA. Biagnosinno mo cr. 83 IIK YKpaiHu, WPUIAUYHI 0COOM MOXKYTh CTBOPIOBATHCH
y dbopmi ToBapucTB, ycraHoB Ta iHmux ¢opmMax, BCTAaHOBJEHUX 3aKOoHOM. ToBapu—
CTBOM € oOpraHizamisg, cTBoOpeHa IJAXOM 00'€efHAHHA o0ci0 (y4acHHKIB), AKi MalwTh
npaBo ydacti B ubomy ToBapuctBi. ToBapucTBa nmoaiisfaoThCs HA MiANPUEMHHMIbKI Ta
HeniAnpueMHMNBbKi. OCKIJIBKM aJBOKATChbKAa AiAJbHICTh HE € MiANPUEMHHUIBKOKW, TO,
BiIMOBIIHO, HEMAE MiACTAaB BBAaXKaTH AJABOKATCHKi 00'€IHAHHA Cy0'€KTaMH NMiANPUEM—
HUNBbKOI AisaabHocTi. ¥ cTr. 86 IIK cepea MOXJIMBUX HENMiANPUEMHUIBKUX TOBAPUCTB
HA3HBAKWTHCS CNOXKHUBYI KOONMEPATUBH, 00'€IHAHHS FPOMAISH TOILO.

OuyeBHIHO, AABOKATChKE 00'€IHAHHSA HEe MOXKe OYyTH CTBOPEHE SIK CHOXKHUBYMI KO—
onepaTtuB (ToBapucTtBo). CHOXHUBYHI KOONMEepPATHB € O0'€THAHHAM TrpoMaIsiH, sIKe
CTBOPIOETHCSA HA MPUHOMNAX AO00OpoBiabHOCTI i B3aemogonomoru. HassaHi npuHuunu
NMPUTAMAHHI i aABOKATCHKHM 00'enHaHHsAM. IIpoTe OCHOBHOI MeETOI CHOXKHUBYOTO
KoonepaTuBy (TOBAPUCTBA) € CHiJIbHE FOCHOJAPIBAHHS TPOMAJAsiH 3 METOK MOJiM—
IMEeHHs CBOr0 €KOHOMiYHOro i comiaabHoro crany (4. 1 crarri 5 3akony Ykpaium
«IIpo cnoxuBuyy Koomnepauio» [4,414]). HaromicTh aaBokKaTypa fIK iHCTHTYT 3a—
rajioMm Ta aJBOKATChbKi 00'€eaqHaHHsA 30Kpema, BianmoBiaHo A0 ctr. 1 3akony YkKpaium
«IIpo anBOKATypy», MNOKJHUKAHI CHPUATH 3aXUCTYy NPpaB, CBO0OJ Ta NpeaCTABISITH 32—
KOHHIi iHTepecu rpomMaassiH YKpaiHu, iHO3eMHHUX rpoMaasiH, oci0 0e3 rpomaasHcTBa,
IOPUIAMYHUX OCi0, HagaBaTH iM iHIIY IOPUIAMYHY JAONMOMOrY, a He MOJINIMIyBATH CBiii

€KOHOMIiYHHMMA 4YM CONIiaJBbHHUI CTaH.
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IITo crocyeTbhcsa BKazaHux y ct. 86 IIK Ykpaiuu 006'eaHaHb rpoMaAsaH, TYT NATAH—
HA TPOXH ckaaanime. BigmoBinno mo 4. 1 cr. 1 3akony Ykpaiuu «IIpo o0'exnHaHHsA
rpomaasan» [5, c. 414], 00'enHaHHAM rpoMaasiH € 100pPOBijJibHEe rpoMaacbke Gopmy—
BaHHSA, CTBOPEHE HA OCHOBi €AHOCTI iHTepeciB nas cnijibHOi peanaizaunii rpomMmaansaHamMu
cBOix mpaB i cBo0oa. CnpaBai MOXKHA BBaXXaTH, IO TaKi eJeMeHTH, K «JI00poOBijibHEe
rpoManacbke ¢GopMyBaHHsI» Ta «CTBOPEHe HAa OCHOBi €IHOCTIi iHTepeciB», XapakTepHi
IJsA AaABOKATChKHMX 00'eaHaHb. IIpoTe HACTymHAa ymMOBa — «JJif CHiJbHOI peanizamii
rpoMajasiHaMM CBOiX mpaB i cB0o0Oa» He cHiBBiZHOCHA i3 GYHKHisIMM aJABOKATCHKOIO
popmMyBaHHA.

Ycranosow, BinmoBiaHo mo 4. 3 cr. 83 IIK VYkpaiuu, € opraHizamis crBopeHa
onHi€ew a0o KiTbkoMa ocobamMu (3aCHOBHUKAMM), fAKi He 0epyTh y4yacTi B ynpaBJiHHi
HEeW, MJAXOM 00'€¢IHAHHA (BUIiJIEHHA) IXHbOro MailHa AJig JOCATHEHHSA METH, BU—
3HAYEHOT 3aCHOBHMKAMM, 32 PAXYHOK IbOro MaiHa. 3 HaBeJE€HOro MOXKHa 3poOUTH
BHCHOBOK NP0 HEMOXJHUBIiCTh 200 X04Ya 0 HEJAONiJbHICTh CTBOPEHHS AJBOKATCBKOIO
00'enHaHHA AK ycrtaHoBu. Ilepm 3a Bce, B 3aKOHi MicTUThCA 3a00poHa aJjs 3a—
CHOBHMKIB 3IiliICHIOBATHM yYNpaBJIiHHA HHUMH CTBOPEHOI YCTAHOBOIO, IO € JAOCHTH
He MpPakTUHYHMM. BijJbmicTh aABOKATCBKHUX 00'€IHAHb BUOHMPAIOTH KEPiBHHUUTBO i3
CBOIX 4YJieHiB, AK NpaBuJo, HaWOiabm mocBinyeHux anBokaTiB. Takoxk y 3aKoHi
MiCTHUTbhCS NMOJIOXKEHHS, IO YCTAHOBA CTBOPIETHCA MJSAXOM 00'€IHAHHA MaiiHa 3a—
CHOBHHMKIB. /[ aaABOKAaTCbhbKOro (pOpMyBaHHA HAMOIJbII BaXJIMBMUM € O0'€IHAHHSA
npodeciiiHoro moreHuiany, mnpodeciiHuX 3HaAHb, penyranii, KJi€eHTCbKOi 0a3u.
OO0'enHAHHA MaiiHA AJi9 AJABOKATCHBKHUX 00'€IHAHb HOCHUTH JAPYrOPAIAHHNA, CYTO Tex—
HiYHUII XxapakTep.

OTxke, i3 BCiX 3aIPONOHOBAHMX Yy HUBIJIbHO-IPABOBOMY 3aKOHOJABCTBi BUIiB He-
NiANPUEMHUIBKUX TOBAPHMCTB KOJHHUI He BiAMoOBiZa€e mpUuHOMIAM aJABOKATCHKOI mi—
anpHocti. IIpore He cuaixg 3ad0yBatu, mo y cr. 86 IluBinbHOro Koaekcy YkKpainum
3aKJaJeHa MOXKJMBICTh CTBOPEHHS HEMiANPUEMHHUIBKHMX TOBAPUCTB iHIIUX BUIIB,
KpiM 3aNpONOHOBAHUX HMBIJIbHMM 3aKOoHogaBcTBoM. Tomy, Ha Hamy AyYMKY, B 3a—
KOHi YKpainu «IIpo aaBokarypy» mepeadadyeHO CTBOPEHHS aJBOKATCbKHMX 00'€IHAHb
AK cneuu(iyHUX BUAIB HEeNMiANPUEMHUIBKUX TOBapucTts — ¢ipm, Kojeriidi Tomo, He
PO3KpPHMBAIOYM NPH HBbOMY iX OpraHizamiiilHHUX Ta MpaBOBMX O3HaK.

JlocuTh NOCKOHAJUM IMOA0 opraHizamiiiHux ¢bopm cniJbHOI po6OTH aABOKAaTIiB €
npoekT HOBOI peaakuii 3akony Ykpaiuum «IIpo aasokarypy» Ne 7051-1. B HbOMYy
nepeadadYeHo TaKi cnocoOu 00'€efHAHHA aABOKATIB, IK CTBOPEHHHA KoJerii aaBokaris,
TOBAPUCTBA AJABOKATIB YM aJABOKATChKOi dipmu.

KoJaeris agBokartiB, BiAMOBiZIHO 10 3aKOHONPOEKTY, € HENMIANPUEMHUIBKUM TOBA—
PUCTBOM, siKe 3aCHOBYETHCHA ABOMA i Oijblle aJABOKATAMHM HaA 3acajaaxX YJEHCTBA i Aie
Ha miacrasi craryty. /loroBopu mpo HaJaHHS NMPaBOBOI JOMOMOIW YKJaJamwTbhCsa Mix
aaBOKATOM — YJIEHOM KoJierii i KJi€eHTOM i3 3a3HaAYeHHAM NPHUHAJEKHOCTI aaBoKarTa
a0 KoJjerii i peecTpyloTbca B nokyMeHnTanii kouerii aaxsokaris. JloroBopu Bix iMmeHi
KoJerii He ykaamgawTbca. MoOXKJIUBICTD CTBOPEHHS TAKOr0O BHAY HENMiANPUEMHHUIBKO -
ro TOBapuCTBAa, Ha HAWYy AYMKY, JdajJa 0 3MOry KOXHOMY i3 4ieHiB KoJerii mepco—
HAJIbHO OYTH CTOPOHOIO JOTOBOPY NMPO HAJAHHS NMPABOBOI JONMOMOTrH, BH3HAYATH CBOi

nmpasa Ta 000B'A3KH 32 TAaKUM AOroBOpoOoM TOIIO.
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IIpore, Taka opranizaniiiHa dbopma aaBOKaTChKOI AisAABbHOCTI He € yHiBepcalb—
HO. 30KpeMa, B YKpaiHi npaunoe 3HaYHa KijJbKiCTh aBOKATCHKUX 00'€IHAHb, IJHA
AKUX OiJbII 3pYYHHM € YKJAJAEHHSA JAOroBOopy 3 KJIi€EHTOM BiJ iMeHi aaBoKaTChbKOro
00'€eIHAHHS — IOPUAUYHOI 0COO0M, KA y CBOIO Yepry, rapaHTy€ sSKicTh HaJaBaHUX
mocJyr BCiMa yjieHaMu 00'€enHaHb. Bumaerbcsa, mo Takow opraHizaumiiiHow ¢opmoro
B 3akoHOmpoeKTi Ne 7051-1 € anBokarchka ¢ipmMa — HemiANPUEMHHUIbKE TOBApH—
CTBO, siKe JIi€ HA WmiACTaBi MApTHEPCHKOro A0roBopy. /loroBopu nmpo HagaHHS NPaBO—
BOi J0MOMOru 3 KJI€EHTOM YKJaaawTbcs Bia iMeHi aaBokaTchkoi ¢ipMu Kepyrwuum
NapTHEPOM, SIKIIO iHIIEe He mepea0avYeHO MAPTHEPCHKHUM JIOTOBOPOM.

ToBapuCTBO aIBOKATIiB, 3a 3aKOHONpPoekKTOoM Ne 7051-1, € npocTUM TOBAPHUCTBOM,
CTBOpPEHHUM JABOMAa i Oinbmie axBoKaTaMM 3 METOI0 HAJAHHS NPaBOBOi JOMOMOTH, i
ni€ Ha miAcTaBi MApTHEPCHKOro AOroBopy. 3 HABeJEeHOr0 BUIJHUBAE, IO TOBAPHUCTBO
aJBOKATIB He € WPUIAHYHOW 0C00010, a AisTume 3a mpasujaamMu § 2 ra. 77 IHusine—
HOTO KOJEeKCyY YKpaiHu, B AKOMY perjaMeHTOBAHO AifJbHICTh MPOCTHX TOBAPHUCTB.
B Takux TOBapuCTBAaX JAOrOBOPH NPO HAJAHHSA NPABOBOi JONMOMOTH YKJAAAKThCs
Bijg iMeHi Bcix mapTHepiB agBOKaTOM-mapTHepoM, sIKMidi Ma€ aoBipeHicTh Bim iHmUXx
napTHepiB TOBAPHUCTBA ANBOKATIB, SKIIO iHIIe He BCTAHOBJEHO NMAPTHEPCHKHUM J0—
rOBOPOM.

Y BepxoBHy Pany YKpainu moaaHo Ha po3rasan mpoekT 3akoHy Ykpainu «IIpo
BHeceHHs 3MiH m0 3akoHy Ykpainu «IIpo aagBokatypy», sIKHM mepeadadya€eTrbcs no—
KJaJeHHs BUKJIYHOI KOMNeTeHNii HA yci BUAM mpaBoOBOi JomMOMOru. ABTOpPH NpOeK-
Ty AJ5A OOrPYHTYBAaHHS CBOiX MO3UNiil mocuiaamwTbcsa HA c¢T. 59 KoncTurynii Ykpainu,
AKOI0 HAa AJABOKATYPY HOKJANAETHCS 3aBIAHHS MO0 HAJAHHS NPaBOBOi JOMOMOTH,
i BKa3ywTh npd nboMy, IO KOoAHi iHmi dGopMu W0OpuANYHOT NMPpaKTUKH OCHOBHUM
3akoHoOM He nmepeadaveni [16, c. 122].

3. PoMoBCBbKa, TaKOX nmocujawyuch Ha KoHcTuTynilo YKpaiHu, SKO0 rapaHro—
BAHO NMPaBO KOJKHOIO HAa MPAaBOBY AOMOMOrYy Ta HA BiJbHHMII BHOIp 3aXMCHHMKA CBOiX
npaB i y cT. 64 sgKoi mepeadadyaeTbcsa, N0 NpaBa 0COOM He MOXKYTh OyTH OOMexXeHi
inakme sk camow Koncrurymiew, — BKa3dye, mo 4. 2 ct. 59 Koncruryuii He Mmoxke
TPAKTYBATHCHh fAK HempsiMe OOMEeKEeHHs mpaBa 0OCOOM HA MPaBOBY AOMNOMOry Ta Ha
3aXMCHHUKA CBOIiX mpaB, i 3raJgka B Hiii mpo «Iilo» aABOKATYpPHM He MOXKe O3HAYaTH
HEeJIONMYCTUMICTh 3/IiliCHEHHS MPaBa HA 3aXHUCT 0COOM TAa HAJAHHS NPABOBOi JOMOMOTH
THMH, XTO He € ansokaramu [17, c. 57].

Jns HaxaHHS aJABOKATYPi BHKJIIOYHOrO NMpaBa HaJaHHSA NPABOBOi IONMOMOrW, Ha
morasaa I. ITapanyHuka, HeoOXiZHO, MO0 MOpPsAd i3 CTBOPEHHAM BiANMOBiAHOI 3aKOHO—
maBuoi 0a3u icHyBaJu BiAmoBiaHi comianbHOo-ekKoHOMiuHi ymMmoBu. 3a iCHyw4Yoro Ha
TenepimHiii yac B YKpaiHi HU3BKOro MaiiHOBOro piBHsA 3a0e3me4YeHOCTi rpomansH,
HEJOCTATHBOI0 3aKOHOJABYOr0 BH3HAYEHHs BHUNAJKIB Ta YMOB HaJaHHA Oe3omjiar—
HOi mpaBoBOi JomoMoru Majno3ade3me4yeHUM BEepPCTBAM HACeJEHHS Ta HEAOCTATHbO—
ro BperyJiOBaHHSA NUTaHb MAWHOBOI BiAmoBizajlbHOCTI agABOKaTiB i HEZOCTATHBOMY
KOHTPOJIO 3a piBHeM npodeciiiHoi BinnmoBifHOCTI aABOKATIB HATaHHS aABOKATYpPi BU—
KJIYHOIO NnpaBa 3 HaJaHHS NPaBoOBOi HomoMoru 0yjo 0 mepexyacuum [16, c. 122].

B HaykoBiii JdiTepaTypi TaAaKOX HarojJomyBaJioCh, IO «3aKpiNJeHHsA Julie 3a ag—

BOKATaMH NpaBa Ha 3ailiCHEHHsA 3aXHCTY MiJ03PIOBAHOT0, OOBHUHYBAYEHOTro i mim-
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CYAHOTro BiJ OOBUHYBAaYeHHs Ta HAaJAaHHA PHUIAMYHOI JOomoOMOrum ocodam, sAKi npu—
TATAIOTHCS A0 aaMiHiCTpaTUBHOI BiamoBiZaJbHOCTi, He CHpUAE KOHKYpeHHii momo
HanaHHa kBajidikaniiiHoi mpaBoBoi momomoru y niii cdepi i minBumenHo Kpajidi—
Kanii paxisuiB y ranysi mpasa» [18, c. 130].

Ha Ham norasa, mpaBo HAa HAaJaHHA NPaBOBOI JONMOMOrd MAaTh i MOBMHHI MaTH
BUKJIOYHO aJABOKATH, OCKiJbkM mne BinmoBimae KoHcTuTymii, 3akonam YKpaiHu Ta
MiKHApOAHiii NpakKTUIi.

IIpore npaBo HajgaBaTH iHmWIi NpaBoBi mocjJyru NOBMHHI MaTtu i iHmi oco0Owm,
OCKIiJIBKM 1Ieé € HEeOOXiZHOKW YMOBOI JOTPUMAHHS NPUHIHUNIB JHeMOKpaTii Ta pUHKO—
BUX NPUHHHUNIB. B mpoTuH/ie X XKHOMY BHUNAAKY YKpaiHCbKe CYCHiJIbCTBO NMOCTaHe mepen
3arpo300 CTBOPEHHsS INe OJAHi€ei MOHOmMOJii, a ToYHime aaMiHicTpaTUBHOI MOHOMOJIii

[15,91], sska 3MoXKe AMKTYBATH LiHM, SAKICTh MOCJIYT TOMIO.
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Summary

Knygin K. G. Actors of the treaty providing legal services Attorney. — Article.

This article is devoted to the regional composition of the agreement on provision of legal services
lawyer in the current legislation of Ukraine, an analysis of the legal status of the subjects of the
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0. I. Opsix

HOTAPIAT ¥ KPATHAX €BPOIIN

ITocTaHoBKa mpoOaeMu. Y cy4yacHOMY CBiTi iCHye nBi cucreMu HoTapiaTty: cucre—
Ma JATHUHCBKOro HOTapiaTy, IO 3ampoBaJX)kKeHa y OiJbmoOCTi KpaiH i Ma€ cBOi BUTOKH
3 HoTapiaty, 3ampoBaaxeHoro 3a uvaciB Pumcbkoi imMmepii, Ta HoTapiar aHrmocak—
COHCBKOTO THIY, IO MAa€ Micle, MepeBaXKHO, Y KpaiHAX aHIJIOCAKCOHCHKOI CHCTeMH

npaBa (AHraig, CIHIA rta inmi).

© 10. T. Opsix, 2012



