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Summary

Zelinskaya N. The phenomenon of «Somali Piracy»: a vicious circle of political and common
criminal violence. — Article.

The problem of «Somali piracy» as a manifestation and a consequence of common and political
crime activation following the statehood collapse in Somalia is approached in the article. The author
comes to the conclusion that the political and common violence creates a vicious circle that can be
interrupted by joint efforts of the international community and the people of Somalia. A coordinated
and complementary approach aimed at the formation of stable social institutions and the creation of
a functional and effective state able to meet the economic and social development needs is required.
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KBAJII®IKAIA MIZFKHAPOJHUX 3BPOMHUX KOH®JIKTIB
Yy ITPARTHII MIGKHAPOJHUX CYJOBUX YCTAHOB

IToctanoBka mpo6iaemu. He BUKJIMKAaEe CYMHIBIiB, II[0 Y Cy4acCHOMY CBIiTi MixkHa-
poxHe rymaHiTapHe mpaBo (fgaai — MI'TI) gk raayss MisKHapOZHOTO IpaBa, CIPIMO-
BaHa Ha OOMe)KeHHS 3aCTOCYBAHHS HACHJIBCTBA MHif wac 30poliHMX KOHDIIKTIB, He
TiTbKH 36epirae, aje i 36iAbIIye CBOIO aKTyaJbHiCTh. YTiM, Yy mosutuBHOMY MITI
BiJICyTHe TOBHe BH3HAUEHHS BCiX CHTYyallilf, [0 SKHX BOHO 3aCTOCOBYeThcA. Tak,
JKeneBchbki KouBeHITil mpo 3axmeT sKepTB Bititau Bixg 12 cepmua 1949 p. (gaxi — JKK)
y cmingbriA crarri 2, Hogarkosuii mporokoa I (gami — III I) ta ogaTroBuii mpo-
tokoa II go aux Big 8 uepBHa 1977 p. — y cr. 1 (v KoskHOMY 3 J[OAaTKOBHX IPOTO-
KOJIIB i1 3MicT BifpisHSI€TbCS) HA3BMBAIOTh CUTYAIil, 0 AKAX BOHH 3aCTOCOBYIOTHCH,
MpoTe He MICTATh UiTKHX Ta HEABO3ZHAUHMX KPHTEPiiB, 3a SKUMH TakKi cHTyamil
MOKHA BHW3HAaumTH. lle CTBOpIOE OfHY 3 HaMOiABIM cepiiosHMX TMPoOJIEM Y TpaK-
TuaHOMY 3acTocyBaHHi MI'TI, ockigbKH #oro HOpMHE He JIIOTH Y CHTYaIliiX, IO He
MepPeTHHAIOTh BiAIOBIiTHUIN «IIOpIr 3acToCyBaHHI» (a €, HAIPHKJAJ, «BHYTPIIIHIMEA
3aBOPYIMEHHAMA» a0 «BHYTPIIIHLOW HATpY:KeHicTio»). Kpim Toro, miskHapogmo-
MpaBOBe peryaoBaHHA 30poHHHX KOHQMIIKTIB MiXKHApPOZHOTO Ta HEMiKHAPOTHOTO
XapaKTepy, BCyleped UHCJICHHAM 3aKJIAKaM Ao VHi(dirarmii, goci moBoai cyTTEBO
BifpisHIeThCA AK 3a AKepesaMH, TaK i 3a 3MicToOM. 3a HeJOCTaTHBOI TITKOCTI KOH-
BeHIiHHUX (POpPMYJIOBAaHb V HATAHHI KBamidirarii 306poiinux KoHGIIKTIB 0c06IHBOI
Bard HaGyBaloOTh PilleHHSA Mi*KHAPOAHWX CYAOBHX YCTaHOB.

Cran pocaimkenna. IIpoGaemi kBamidiramii 30podHNX KOHQIIKTIB y JOKTPHHI
MTI'TI npucBsueHi YncIeHHI HAYKOBI mpaili. 3pemToo, 6e3 po3riIAfy IbOro MHTAHHS
He MOKe BBa)KaTHCS IOBHOI[IHHUM KOJHHH cucTeMaTnuHmit BukJaag MI'II. By:xua
mpobiaema KBajdidikamii 36poiinnx KOHQIIKTIB Yy NpaKkTUOi MiKHAPOTHUX CYTOBHX
VCTaHOB JIeTAJAbHO BiTUM3HAHOI MiKHAPOAHO-TPABOBOI0 HAYKOIO HE PO3TJAjgajacHd,
mpoTe y pisHoMy 06cs3i ctaBaja mpegmeroM yBaru T. Mepona [1], k. Crioapra [2],
JK.-®. Kserinepa [3], I'. Ilubepi [4, p. 259-342], E. Kanaena [5], C. Bire [6] Ta

© M. M. I'matoBcbkuii, 2012

9

N WAILERNY g HoAung VAVdIl I NAVRIAY MNALIIOdIT THIIV ALY

CI08'TT°ET 2

WINIA



AKTYAJIbHI TPOBJEMU JTEPKABU I ITIPABA. Bunycr 65. Beraatra Ne 2. 13.11.2012. MMM

140 AxmyanoHi npobaemu depxasu i npasa

iHmux. YTiM, IpaKTAKA MIXKHaAPOJHHX CYAOBHX YCTaHOB i3 3acTocyBanusa MI'II mo-
CTilHO 30arauyeThCsd HOBUMH PilleHHIMHE Ta HifXOJaMM, a YAMAJIO IPobaeM KBaJi-
(diramii 36poiinnx KoHGIIKTIB i Aoci saaumaroThes 6e3 uiTkoro Bupimenus. Cepesn
TakuX MpobieM, Oe3yMOBHO, i MUTAHHA ocobJmBocTed KBaudidikamii MiKHApOZHHX
36poiinnx KomduikTis (gaxi — M3K).

Mera i sapganna gociigkeHHa. MeToo cTaTTi € BUABICHHSI KPUTepiiB KBaidi-
kainii M3K masgxom aHaisy pilmeHb Mi)KHapOAHHX CYZOBHX YCTAHOB. 3 OIVIAAY HA
M0 MeTY JOCTiM/KeHHS Ma€ Taki saBAaHHA:

— BH3HAYHTH HOPMATHBHI 3acafu kBauidirarii 30poiiHux KoH(IIKTIB;

— MOCTIANTH KPHUTEPii, K1 3aCTOCOBYIOTBHCI MIKHAPOJHUMH CYZOBUMH YCTAHOBA-
mu A kBagidirkamii M3K;

— 3’dcyBaTH BiAMIHHOCTI Y HifX0faxX MiKHAPOAHHX CYAiB Ta TpHOYHAIIB [0 KBa-
gidiraiii 30poiHIX KOHQIIKTIB.

Bukiaam ocHOBHHX I0JIOMkeHb. Ba)KAWBIiCTh IpaKTHKH MIKHAPOJHHUX CY/IB AJd
MpaBHJILHOTO po3yMimasa cydacHoro MI'II saraisHOBiTOMa. 30KpeMa, 3 THTAHHSA BH-
3HAUEHHS MOHATTA «30poliiHnii KOHGIIKTY BiKe XPECTOMATIMHHM CTAJO MOCHJIAHHS
Ha pimmeHHsa Anenanifinaol nagatu' Mi>kKHAPOZHOrO KpHMIHAJBHOIO TPHOYHALY ITIOA0
rosuinaboi FOrocaasii (manxi — MKTIO): «36poiinuit KoHQIIKT Mae Miclie IIopasy,
KOJIH JiepsKaBU BIAIOTHCS 10 3aCTOCYBaHHS CHJIH abo KOJIM BinOyBaeTbcd TpUBAaTIHi
30poiiHuH KOHQIIKT MK YpSIJOBHMH CHJIAMH Ta OPraHi3oBaHUMHE 30pOMHHMHU TpY-
mamMu abo Mik TAaKMMH TPYIIAaMH BcepequHi ofHiel aep:xaBm» [7, para. 70].

fx xomcrarye E. JlaBif, 3 Mboro BU3HAUEHHSA BHILJIUBAE, IO MOHATTA 30POMHOIO
KOH(DIIKTY He € OJMHOSHAUHMM — MHOTO 3MiCT 3MiHIOETHCSA 3aJI€’KHO Bijf TOro, mMpo
SAKWH 3 ABOX THIIB 30poiiHuX KOHQIIKTIB Haerbesa. PosbixkuicTs mixk M3K ta me-
MixkHapogEuME 30poinuMu koH(IikTaMu (gaai — HM3K) € kpuTrHuHO BasKJIABOIO,
ockinpkm MI'TI 3acTocoByeThea moBHicTio Juine y Bunaarky M3K, Toai sk zo HM3K
3aCTOCOBYEThCA JIMIE YacTHHA Horo HopM [8, c. 115].

KomenTyoun TeHJeHII0 0 CTHPAHHS Po3biskHOCTEH MiK ABOMA THIAMH 30pOii-
HUX KOHGJIIKTIB, Io XapakTepHa Aasg po3BuTKy MI'TI BIpomoB:K OCTaHHIX ABOX
JecaTHIITh, Amenarniiina majgata MKTIO migkpecsania, 1o 0 1MbOro CIPHYHHAIOC
301IbIMeHHA KiTbKOCTI TPpOMafdHCHKHX BilfH, 3poCTaHHSA IXHBOI iIHTEHCHBHOCTI Ta
BILIABY Ha Mi’KHApOJHE CHiBTOBAPHCTBO 3aTajioOM, a TAKOK POZBHTOK MisKHAPOTHOTO
3aXMCTy IpaB Joguuu [7, para. 97]. VYriMm, mocTymoBe cTupaHHA po3bisKHOCTEH MiK
peryaioBaHHAM ABOX THIIB 30poHHHX KOH(DIIKTIB He IMpPHBEIO A0 iXHBOIO 3HHK-
menua: «Ha sragry sacayroByioTh fiBa Taki oOMeKeHHS: i) JHINe AedKi HOPMH Ta
OpUHOUIH, Mo peraaMenTyioTh M3K, 6yaum mocrymoBo momupeni i ma HM3K; Ta
ii) BKazaHa eBOJIOIiA He TMPHWBENA [0 TMOBHOTO Ta MEXAHITHOTO TEepEeHECEHHS IUX
mopm Ha HMS3K: 3acTocoByBaTHCs M0 HEX cTaja, CKOpilme, iXHS 3arajbHa CYTHICTB,
HiXK JeTajJbHa perjJaMeHTAIisd, AKY BOHH MOKYTb MicTuTu» [7, para. 126]. 3paskaio-

! ABTOp He Bbauae MiTCTaB BUKOPHCTOBYBATH YKPaiHCHKOIO MOBOIO TEPMiH «KaMepas, SAKHH BRHBAETHCS
y pocificbkomy TekcTi ycranoBunx gokymentiB MKTIO, agske y aBTreHTHuHOMY Tekcri CtaTyTy MiskHapogHOTrO
EpuMiHaJbHOTO cyay (MKC) and mosHaueHHS iIeHTHUHOTO IMOHATTA POCIfiChKOIO BiKHBAIOTH TEPMIiH «IajaTas;
nopiBHANMO 3 aurJdilicbkum Tepminom «chamber» Ta dpaniysbkuM — «chambres, 110 B:KHBaIOTHCA MIOAO i
MKTIO, i MKC.
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uu Ha 30epeskenHsd BaskauBocTi guxoromii M3K Ta HM3K, € ceHc po3rasHyTH iXHIO
kBagiikamito Mi’KHAPOZHHMH CYAOBHMH ycTaHoBaMu, Hacammepen — MKTIO Ta
Mixknapogaum Cygom (gaai — MC OOH), a tarosk MiKHApOAHHM KpPHMiHAJIBHAM
cygom (gami — MKC). V miii craTti mu o6MexkuMoca nuTagHaM KBartidiramii M3K.

Coimbaa ct. 2 JKK mepeabauae, 1[0 BOHH 3aCTOCOBYIOTHCSA B yCiX BHIagKax:
1) orosommenoi Biiinm; 2) OyaAb-aKoTO iHITOr0 36poiiHOr0 KOHGIIKTY, IO MOKE BH-
HUKHYTH MiK [BOMa um GijbIle ZepsKaBaM#, HABITh AKINO CTAH BiliHW He BH3HAHHHN
ofHicl0 3 HEX; 3) 4ACTKOBOI a00 MOBHOI OKymarii TepuTopii Aep:KaBaMH, HABiTH
SARIO Iilf oKyHamil He YMHUTHCA KOAHUIN 30poitauii omip [9, p. 27]. OII I y cT. 1
YTOUHIOE, I[0 CHTyaIlil, onucaui y cuiipmii ct. 2 JKK i € Baacae M3K, a Takox
Te, 1[0 A0 HAX CJiJ OPUPiBHIOBATH «30poiiHi KOHGIIKTH, B SKHX HAPOAH BEAYTH
60poTH0Y HPOTH KOJOHIAJBHOIO HAHYBAHHSA, iHO3eMHOI OKYIAIlil Ta PacHCTCHKHX
PeKUMIB I 37ifiCHEHHSA CBOr0 IIpaBa Ha caMoBH3HaueHHA /.../» [10, p. 33].

OcHoBHI mpobyeMu, IO TPUBEPTAJIH YBATY MiKHADPOJHAX CYAOBUX YCTAHOB, ITO-
CTAIOTh Y CHTYaIlliAX TaK 3BaHOI «iHTepHamioHadizamii» 30poiHNX KOHQIIKTIB, IO
posmoumHaguCId AK HeMikHapoaHi. [louaTok HOBITHi# MpaKTHIIL 3 IHOTO IMHTAHHS
OyJ0 mokJaageHo pimennam Anenarniiimol magzatu MKTIO y sragysaniit Buie cmpa-
Bi Tagmua. Cepes TAKMX NUTAaHL OJHHM i3 mepmux Oyia kBaiidiramis 30poiiHOTO
koHGIIKTY v Koammmuil IOrocaasii. ¥ npomy 38’a3ry Anenarniiina mamata MKTIO
sasHauuia: «BescmipHo, mo 36poiinnit KOHMIIKT € MiKHAPOTHUM, IKIIO BiH BiAGy-
BAaEThCA MisK ABoMa a0 Giabmmoro KigbkicTio gepskaB. Kpim Toro, y sumagry HM3K,
0 BUHAKA€E HA TEPUTOPIi Jep:KaBH, BiH MosKe CcTaTH MikKHapogHuM (abo, 3aJIe:KHO
Bif curyarii, MaThH MirkHapogHHH xXapakTep Ta icHyBaTu mopyu iz HMS3K), axio
(i) imma gepskaBa BTPYTUThCA y Iell KOHQJIIKT cBoiMH Bilicbkamu, abo »k drmio (ii)
geqaki 3 yuacaukis HM3K gitors Bix imeni Tiel inmoi gepsxasu» [11, para. 84].

Orke, Anensamnitina maizata MKTIO Busnaumia gBa aJbTepHATHBHI KpHuTepii, 3a
HASBHOCTI AKHX MOKHA BecTH MOBY mpo meperBopenus HM3K na M3K. Obmasa
BOHM, Ha TIEPIOAI MOTJIAJ, € TOBOJI JOTITHUMH, MPOTe iXHE MOAATbITE 3aCTOCYBAHHS
Yy MisKHapoAHi#l CyJoBilf MpaKTHII € HeOJHO3ZHAUYHHM. Po3rjisHeMo MepImui 3 IMuX
JBOX KPHTEPiiB — BTPYYaHHSA Y KOH(IIKT BificCbK iHO3eMHOI JepiKaBH.

OfuuM 3 MPUKJIAKIB 3acToCyBaHHA I[boro Kpurepio y mpaktuili MKTIO e pimen-
Hg y cupaBi Baamkuua, y akomy cygoBa majgata MKTIO BcTamoBmia, mio icHYIOTH
«OinpIn HiK JOCTATHI mifcTaBM [jId TOro, II06 PO3MIAZATH KOHDIIKT IK MidHA-
poaHHi» 3 OTJIAAY Ha «IpaMe BTpyuaHHA XopBarTii Ao Bocwmii i I'epueropummn» [12,
paras. 75, 76, 94]. 'osoBHUM MOTHBOM JJIf TAKOI'0 BHCHOBKY OyJia He YHMCEJbHICTH
XOpBaTChKUX BiliChbKOBOCAY:KOOBIIB, a BOEeHHI Ail, Yy AKMX BoHE Opajm Gesmocepe-
HI0 yuacTh. LIi il BigOyBajmcsa mo3a MesKaMH OCHOBHOI'O TeaTpy BOCHHHX Hii [12,
para. 94].

[TomibHa apryMeHTAIlis IPHU3BOJUTH 0 BHCHOBKY, IO iHO3eMHe BilichbKOBe BTPY-
YaHHA, AKe HaBiTh HelpaMo 3auinmae camoctiiauit HM3K, mepeTBopioe Takuii KoH-
¢daixkt #Ha miskHapommmii. [iticHo, came Takoro BucHOBKY i goxoguB MKTIO y mo-
JaJbIINX pilleHHIX, 30kpeMa y cupaBi Kopguua i Yepkesa [13, para. 108] ra cmpasi
Haneruimua ta MapturoBuua [14, para. 194]. HoBoui mikaBuM € pilleHHS CYIOBOI
masata MKTIO mpo meperasajg o6BuHyBaueHHA y copasi Paiua, y aromy, cepep iH-
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ID0T0, 3a3HAuUaeThbed: «PimenHs AmeidAmnifiHol majaTH Ipo IOPHUCAUKILII0 y cIpasi
Tagnua He BCTAHOBHJIO KLIbKICHHX XapaKTEePHUCTHK BTPYUYAHHS iHO3EMHOI JepiKaBH,
HeobxigHoro gua mepersopenus HM3K ma M3K» [15, para. 12]. Hdaxi mamata jgo-
XOJUTh BUCHOBRY, IO Mipy HeOOXiZIHOTO BTPYUaHHSI MOKHA BUSHAUUTH AK «CYTTEBY
Ta TpEBAJdy» [15, para. 21]. IluroBane pimmeHHs miggaeThesa MiTKOM OOI'PYHTOBAHIMN
kputumi k. CTioapToM, OCKiJIBKH KaTeropil «CYTTEBHH» Ta «TPHBATIHU» € HEZAO-
CTATHBO KOHKPETHHMH, a TaKOK uepes Te, 1o y MI'TI go M3K mozai6baux kpurepiis
He BUCYBawoTh [2, p. 329]. TuM He MeHII, meBHA I'pajallid iHO3eMHOT0 BiiCHKOBOTO
BTPYUJaHHS Bce K € HeoOXifHOI0, ajiyke caMe BOHA MOYKe JTAaTH BifIOBiZb Ha TUTaHHS
mpo Te, Koid Take BTpydanHS meperBopoe HM3K ma M3K, a koin BuHHKae inma
CHTYyallifd, Ipo ARy Hmaocs y pimmenai Aneasaniiinoi majgatu MKTIO y cupasi Tazn-
ya — M3K icmye ogmouacuno 3 HM3K [16].

[Iutanas Opo IpUOHCYBAaHHS AepsKaBi BifMOBiZaabHOCTI 3a AiSJAbHICTH iHO3EM-
HEUX HeJlepKaBHUX aKTOPIB, I[0 TAKOIK € BUPIMIAJBHAM AJd KBaidikamii sbpoiiroro
KOH(IIKTY, € XpecTOMAaTIiHHAM IpHKJIajoM cylepeurocTi y mosumigx MC OOH Tta
MKTIO. T'omoBuuii cygosuit opran OOH Bmepime BHCJIOBHBCA 3 I[HOTO MPHBOAY Y
1986 p. y cupaBi mpo BiiiCbKOBY Ta BO€Hi30BaHY AifabpHicTh Yy Hikaparya Ta mpotn
Hiraparya [17], BigmoBizaroun Ha muTaHHS mpo BigmosigaabmicTs CIITA 3a mopy-
meuasa MI'TI, punHeHi anTHYpagoBuMHE 30poiimmmu cuiamu y Hikaparya («KoHT-
pac»), mo, gk BcranoBuB Cyz, Oyaum opraHiszoBami Ta migrorosieni CIITA, oTpm-
Mylodd Bif HUX (iHaHcyBaHHS Ta 036poeHHS. CyJ BHXOAWB 3 BH3HAHOTO Yy TpaBi
Mi’KHApOAHOI BifOBiZaJBHOCTI 3arajJbHOTO HPHUHIIHIY, 3TiTHO 3 SKUM IMOBEAiHKA
OpuUBATHHX oci6 Ta IXHIX Ipym He MojKe OyTH NMpHUIHCAHA JepiKaBi, AKIO TLIbKH
Taki ocobm abo rpymn GaKTHIHO He JilOTh 3a BKA3iBKaMH JepsKaBH, Iif ii KepiBHH-
nTBoM Ta KoHTpoaeM!. Jlng BuEHMEHeHHA opuauuHol BignosiganbsaocTi CIIIA Heob-
XiZilHO B IpHHIHIIL JOBECTH, IO I JepsKaBa 3filicHOBaJa epeKTHBHHH KOHTPOJD
3a BiliChKOBHMHE Ta HAMIBBiiCHKOBHMH ONepAlmifAMH, Iif 4ac AKHX OYyJO BUMHEHO
3asBJeHi mopymenusa» [17, paras. 109, 115].

Sk Bigomo, Anenaniiina naisata MKTIO y cupasi dymko Taguua He moroguaacs
3 TAaKHM OifIX0J0M, 3aCTOCYBaBIOM JAJA mijed KBaxidirarmii 36poitmoro KoHQIIKTY
NpH BUpIIIeHHI DHTAHHA PO IHAWBiAyaJ bHY KPHMiHAJbHY BiANOBiJajbHICTh KOH-
MelIlilo «3arajJbHOro KOHTpoJo» (overall control), mo me Bumarae gokasiB Gesmo-
cepeJHbOro KepPiBHUIITBA 3 OOKY Aep:KaBu AiAMH, Aki mopymyioTs MI'TI. I[Ipu nsromy
OyJ10 3aCTOCOBAaHO AOBOJI piski ominku mozurii MC OOH B wacTtuHi, mjo cTocyeThes
KOHIIeNii «ed)eKTHBHOTO KOHTPOII0» — BOHA OyJa oXapaKTepH3oBaHa K TaKa, IO
CYIEpPEUnTh JIOTINi IpaBa Mi*KHAapOAHOI BiZHOBIiZAaJIbHOCTI Ta MpaKTHIL Aep:KaB Ta
cymoBux yctanoB [11, para. 116]. Haromicts Anensanitinoo magatoro MKTIO 6yio
3aTPOIIOHOBAHO TPH CHUTYaIlil, 3a AKUX CJIif BBayKATH THUX UM iHITHX HeJAEPKaBHUX
aKTOpiB AK TaKHWX, IO Ail0oThb Bif imeHi aep:kaBu. Ilo-epime, KoM MoBa iifie mMpo
Iii okpemoi ¢ismunoi ocobu abo HeBilichKOBOI OpraHizoBaHOI IPYIH, CJIijJ BBAYKATH,
10 BOHU Jidau IK GaKTHUHUN OpraH Aep;KaBH, «CJTiJl MepeKoHATHCS, UM JaBaja Ta

! NMus. crartio 8 CraTeil Ipo BifNMOBiTaJbHICTh Aep:KaB 8a MiKHapPOTHO-IPOTHUIIPABHI TiSHHA Y pefak-
mii 2001 p. (ITpoerT cTaTeil 00 OTBETCTBEHHOCTH TOCYAAapCTB 3a Me;KAYHAPOTHO-IIPOTHBOIIPABHbIE AeAHUSI,
NPUHATHIN Ha 53-if ceccnn Komuccun mesxayHnapogHoro nmpaa OOH. — Hpro-HMopk, 2001).
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JepsKaBa iHAMBiZY abo rpymi, Ipo AKHX ifleThCcd, TOYHI BKA3IBKH I[0J0 BUMHEHHS
KOHKpeTHOI fii, abo sk Tpeba BCTAHOBUTH, IO IIPOTHUMpaBHA Aif OyJja mybIidHO
migTpuMaHa abo cxBajieHa ex post facto BigmoBigHOWO mep:kaBoio». Ilo-Apyre, Kojm
HeThcd MPO KOHTPOJIb 3 GOKY AepykaBH HaJ 30pOHHMME CHJIAMH, ZOOPOBOJBIAMHE
abo BOE€Hi30BaHWMM 3aTOHAMM, «KOHTPOJb MOBMHEH MATH 3aTajbHUM XxapakTep (Ta
He TIOBHHEH 00MeKyBaTHCS JUINe HafaHHAM (GiHaHCOBOI JOMOMOTH, BilichKoBOTO 00-
JafHaHHA abo opraHisamielo HABUAHHA», aje BiH He MOBUHEH «3aXOJUTH HACTLIbKH
Jajiero, mo6 BRJIIUATA BHUAAHHS KOHKPETHUX HAKAa3iB Jep:KaBoio abo KepyBaHHS
3 il OOKY KOJKHOI OKpeMoio omepamicio» [11, para. 137]. Ilo-Tpere, Anensamiiina
majiaTa HaBOAHMTH HPUKJA[ «BXOMKEeHHSA iHAWBIIB 70 OpraHiB Jep:KaBH depe3 iXHIO
(haxrTHUHY MOBEAIHKY Y CTPYKTYPi AepskaBu» [11, para. 141-143].

Ominmtoroun 3anpomonoBanuii MKTIO migxix Ao BcTaHOBIEHHS BifmOBifaJbHOC-
Ti gep:KaBHU 3a Ail HelepKAaBHHX aKTOpPiB Ta, BiAHOBigHO, KpHTEpiiB KBamidiramii
M3K, caig migkpecanTu, 1o BiH He BifipisHAeThca uiTKicTio. Baramasa mozo HbOTO
cepejl CAaMHX CYAAIB mificymoBaHo B okpemiit xymmi M. Illaxabyagina, AK@i BHCIOB-
JII0E CYMHIB y HeoGXigHOCTI 3amepeuyBaTu npaBuabHicTs pimmenas MC OOH y cmpasi
Hiraparya nmporu CIIIA, BBaskatoum ioro miskom mpaBuiabuum [18, para. 17]. Kpm-
TaryeThesd me pimmenas MKTIO i B aitepaTypi — He CTiIBKH 3 TOYKH 30py BHCHO-
BRy Tpubynaay mjogo kBaidikailii sopoiinoro koudaikTy y Bocwuii i I'epmerosumi,
CKiJBKH depe3 3arajbHY HEMEePeKOHJMBICTH Ta CKJIAAHICTD MPAKTHYHOTO 3aCTOCY-
BaHHA y MaiibyTaromy. Tak, JI. Myap xapakTepusye BCIO YaCTHHY pilleHHSI Aless-
mideol majatm y cupasi Taguua, [0 CTOCYEThCS MUTAHHA «3arajJbHOTO KOHTPOJIIOY ,
K «HemoTpi6Hi (Ta HacmpaBai cymuiBHI) MipkyBamas» [19, p. 49]. ). CrioapT
BBasKae, IO 3aCTOCYBAHHS KPHUTEPiiB «3arajpHOr0 KOHTposio» Ao MI'II «mizpuBae
MOKJMBICTH MOCJiJOBHOTO Ta MPUHIHIOBOTO 3aCTOCYBAHHS TYMAaHITapHUX HOPM B
yMOBax iHTepHAIliOHAMI30BAHMX BOEHHHX Aili» [2, p. 327].

Hiticao, y nuTangi mpo mepersoperas HM3K y M3K sajesxno Bif Mipu KOHTpOIIO,
AKUU 37iHCHIOEThCS iHO3EMHOIO JeprKaBOI0 HaJ aHTHYPSAJOBUME CHUJIAMH, SCKPAaBO
MPOSBJIAETHCA OfHA 3 HAMOIMBIIUX mpobiaeM cyzoBoro 3acrocyBauua MI'TI. Pimmernns
MiKHAPOAHUX CYJIOBHUX YCTAHOB JAIOTh 6araTo MifcTaB AJS HAYKOBHX AeDaTiB, Mpo-
Te CTOPOHAM KOHKPETHOTO 30pOHHOTO KOHDPIIKTY MOKe BUABUTUCA JY:Ke HEMPOCTO
KepyBaTHCAd HUMH SK OCHOBOIO JJIS TJAYMaueHHS JOTOBipHWX Ta 3BHUAEBHX HOPM
MITI, armio ixHil sMicT He [0 KiHIA 3po3yMianii BUeHUM, a THM Oijibille, KOJH IIi
pilleHHS cylepedaTh PilleHHAM iHITOI, aOCOJMIOTHO HE MEHII aBTOPHUTETHOI MirKHA-
poxmoi cygoBoi ycramou — MC OOH.

OcramHill y pimeHHi mo cyTi cupaBu mpo 3actocyBanHA KomBeHmIi mpo 3amo-
OiraHHsA 3J0YMHY MeHOMHMAY Ta HokapaHHA 3a Hboro (BocHis i I'epuerosuma mpoTtu
Cepbii Ta Yopnoropii) 2007 p. [20] smyimmennit 6yB 3HOBY BHCJOBHTHCS 3 MHTAHHS
Mpo MPHUIHCYBAaHHA Aep:KaBi BigmoBigaabHOCTI 3a Aii Hegep:kaBHUX aKTopiB. Pos-
TISHYBIIH KOHIEMIII0 «3arajJbHOTO KOHTPOJII0», chHOPMYJIbOBaHY ATeIImiiHOo0
masaaToro MKTIO y 1999 p., MC OOH sBigrmuys ii 3 gsox nmpuumuH. Ilo-meprme, Ha
iioro aymry, MKTIO BucioBUBCA 3 OUTAaHHA, AKe He OYJ0 HeOOXiAHUM [IJad 37il-
CHeHHS HEM cBoeil lopucaukimii [20, para. 403]. Ilo-apyre, Cyn 3asaBuB, M0 KpUTEPil
«3aTaJIbHOTO KOHTPOJIO» € «HEMEePeKOHJIMBAM» IIpHM BH3HAUEHHI BiAMOBigaabHOCTI
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JepsKaBH 3a Jil 30poMHMX CHJI Ta BOCHi30BaHUX 3arOHIB, I[0 He BXOJATH [0 UHC]IA
ii oimiiHMX opraHiB 3 OrJIAAY Ha ABa acleKTH. llepmmumii moagrae y ToMy, mio «JO-
rika He BUMarae 3aCTOCYBAHHS OJHAKOBUX KPHUTEPiiB a4 BUPIIIEeHHS ABOX MHUTAHb,
mpupoja AKAX AysKe BifpisHAeTbCA», a OTyKe Mipa ydYacTi Aep:KaBH y 30poiHOMY
koH(IIKTI MosKe BifgpisHATHCA Bif Tiel, 3a akol HacTae Ii BigmosigaabmicTh [20,
para. 405]. Ilpyru#i acmeKT MOJArae y TOMY, II[0 KOHIENMiA «3arajbHOr0 KOHT-
poJo» HaAMIpHO posmmupse chepy BiAMOBigadbHOCTI Aep:KaBh, OCKLIBKH BHXOIUTH
3a Me)Ki KpHuTepiiB, Bu3HaUeHHX Y cT. 8 CraTedl mpo BiAHOBiZaabHICTL AepsKaB 3a
MikHapogHO-TpoTHIpaBHi gigumg [20, para. 406].

He Bukjamkae mofuBy, IO i Iie pilleHHS MiKHAPOAHOI CYZOBOI yCTaHOBH OyJIO
miggaHo »KOPCTRiN KpHTHIi, HacaMIepel — 3 OOKY OfHOTO 3 OGe3mocepeqHIX aBTOPiB
pimenns Anexsaniiinol magatu MKTIO y cupasi Taguua A. Kaccese [21]. IIpore mo-
CJITOBHE BifIcCTOIOBaHHS I'OJOBHOIO cyAoBoI0 ycramoBoro OOH cBoro migxoay Ta #oro
SBHA CYIEPEYHICTh 3 MifX0oM0M HAMOiJBII HPOAYKTHBHOrO (IpHHAKMHI, 32 KiabKic-
TIO pilleHb) opraHy MidKHAPOAHOTO KPHMiHAJBHOI'O MPAaBOCYAAA B icTopii JoAcTBa
JIMIIe YCKRJIATHIOE i 6e3 TOTo HellpocTe 3aBAaHHA KBajidikamil Ak MiKHApPOJZHHX THX
30poHEX KOHQIIIKTIB, II[0 PO3MOYHHAINCT AK CYTO BHYTPIIIHI.

Ha mamy gyMKy, 3aCTOCYBaHHS KPHUTEPIl0 «3aTajJbHOTO KOHTPOIIO» CYTO AJSA
mizeit kBamidirarii s0poiiHoro KoHMIIKTY (a He A4 mijed IpaBa MiKHAPOZHOI
BifimoBigaabHOCTI) €, CYAAYH 3 YChOTO, HAMOLIBIT KOHCTPYKTHBHHM IIiIXOZOM [0
pupimmenns npobiemu Tpanchopmarii HM3K y M3K (iforo «inTepramionaizamiiy ).
Ile mpunymieHHs miATBepAKyeThed i mepimumu cnpaBamu MKC, v skomy oMy fo-
BeJIOCS BiJTIOBiaTH Ha MHUTAHHA TPO «3arajbHUM KOHTPOJb». 3 TOUKH 30py Ia-
Jatu momepegaboro mpoBajzkenns MKC, Buciosiemoi y cupasi Tomaca JlyGanru,
3aTajIbHUN KOHTPOJh JAeprKaBU HaJ 030pOCHHM YrpymoOBaHHAM mepefdauae, 1o «Iisd
JepeKaBa Bifgirpae meBHY poJib B OpraHizaiii, KoopAWHAIIl 1 MIaHYBaHHI BOEHHHUX
omepariii, 3gilicHIOBAaHUX 030pPOEHOI0 TPYIOI0, OKPiM (piHaHCYBaHHA Ta MaTepiajb-
HOro 3abe3lmeueHHsd, HaBUaHHA II UJeHIiB, a TAKOK OmMepaTHBHOI IiATPHMKH, Im[0 i
HagaeTbed» [22, para. 211]. IligTBepAKeHHA TaKOTO HMiAXOAY MOKHA 3HAUTH Y iH-
IMAX cOpaBax, Imo posriaagaiotbea MKC [23, para. 240].

BucHoBKM 3 JocTigieHHA i MepCHeKTHBH MOJAJBIIUX PO3POOOK y IhOMY Ha-
npami. [ligBogaum migcyMKM aHATI3y IPAKTHKH MiKHAPOJHUX CYAOBHX YCTAHOB
mogo kBatidirarii M3K, ciaix BigsmaunmTH, 110 BOHA, He3BAsKAIOUU Ha OpaK OMHO-
MaHIiTHOCTI Ta MpaKTHUYHI MpoOJEMHU 3aCTOCYBAHHS, € KOPUCHUM MAaTepiajoM s
TAyMadeHHS mojoskenb mosutuBHoro MITI. Momokm y MiskHapogHOMYy IpaBi 36e-
piraerbea HeobOxigmicTh pospisasaTa M3K ta HM3K, npaBujibHe BHpilleHHA IHOIO
OHATaHHS OyZe moTpebyBaTH, OKPiM J0OPOCOBICHOCTI Ta 3J0POBOTO TAY3AY, A0OpOTO
3HAHHS IPHCBAYEHUX HOMY pillleHb Mi’KHADPOAHHUX CY/iB Ta TPpUOYHAIIB, a OT:Ke — i
MOJAJBIMHX JOCAIIKeHD Iiel mpobaeMaTHKH.
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Anorania

I'namoscoxuii M. M. Kpanidiranis miskHapogHUX 30pOiHUX KOH(IIKTIB y MpaKTHII MijKHapOJ-
HHUX CyJOBUX ycTaHOB. — CrarTd.

IIpobaema rBaTihiramii 30pofiHEEX KOHQMIIKTIB € KII0TOBOIO AJIf BCiX 0e3 BHEATKY BHIAIKIB 3a-
crocyBaEEd MITI. Bpak y ZoToBipEOMY MikHEapOJEOMY IpaBi TOUHHX AediHinifi HOEATH «30poHEHI
KOHQIIKT», «MiskHEapofEuUil 30poiiENfl KOEQIIKTY, «HEeMiKEAPOAHHIl 30poRENHl KOEQIIKT» Ta KPHTe-
piiB iXHHOTO BH3HAUEHHESA IPU3BOAHUTH L0 HEOOXiTHOCTi 3BepTaTHcd L0 IPAKTHKHU MiKHAPOZHHX CYIO-
BHX YCTaHOB. SIk mOKa3aHO V cTAaTTi, OA IPAKTHKA TeX He Bif3HAUaeThCA ONHOMAHITHICTIO, IIPOTE €
OiEHEEM JOPOTOBKA30M AJIA IPAaBHILHOI BiIOBifi Ha OIHTAHHEA KBalTiikamii Mi:KEapOZHHX 30pOHHMX
KOH(IIKTiB.

Kawuoei crosa: 30pofiEu# KOEQIIKT, MikKHAPOAHUH 30PONHAN KOE(IIKT, HeMiKHapOZHUI 30poii-
HA# KOEQIIKT, 3aTaIBHUA KOHTPOIb, eeKTHBENH KOHTpoas, MikEapogruii Cyx, MikHEapogHIit Kpu-
MiHaTBEHIN TPHOYHEATI IMoZo KoaImImELoi IOroctasii, MikEapogEUi KPUMIHATBEUH CYL.

AnnHotanus

I'namoecruid H. H. Kpanupuranus MexIYHAPOTHBIX BOOPY:REHHBIX KOH(IMKTOB B IPaKTHEE
MeKIYHAPOTHLIX CyAeOHBIX yupexkgeHuii. — Crarha.

IIpobremMa KBaTH(GHEATHE BOOPY KeHEHENX KOE(GIHKTOB ABIAeTCA KII0UeBOl 414 BceX 0e3 HCK.I0Ue-
HHA cIyuaeB IPHMeHeHENA MeXIyHapoiHOTo TYMaHHTapHOTO IpaBa. OTCYTCTBHE B JOTOBODHOM MEXIY-
HapPOAHOM IIpaBe TOUHHIX Je(MENNONI HOHATHIH «BOOPY:KEHHEH KOH(MIHLKT», «MeXIYHADPOTHEIN BOODY-
JKeHHEH KOH(DIHKT», «HeMe:kAVHAPOAHHEI BOOPY:KeHHHH KOH()INKT H KPHTepHeB HX ONpefeleHNT
OPHUBOAUT K HEOOXOJHMMOCTH obpaImaThcA K INPaKTHEe Me:KAYHAPOAHEIX CyAeOHHIX yupe:xgerEnii. Kak
IOKa3aHO B CTaThe, Takad INPAKTHEA Takke He OTIHUaeTCA €JHHOOODasHeM, HO AgBIAeTCA IMeHHEIM
yKasaTeleM 1A IPaBUIBHOTO OTBeTa Ha BOIPOCH KBAIN(HKAOUH MeKAyHAPOAHEIX BOODY/KeHHEIX KOH-
(QIUKTOB.

Hmouesvie cro6a: BoopykeEEH KOEQINKT, MeKIYEAPOAHEI BOOPY KeEHEI KOEQINKT, HeMeXIy-
HAPOZHHI BOODPY/KeHHEHIH KOH()IHKT, OOIMUII KOHTPOIb, 3(eKTHBHHEI KOHTPOAb, MeXIyHapOZHEIH
Cyza, Me:xayHaponHEEIl YToJMOBEHI TpHOyHaI mo ObIBImeil IOrociaBum, MeskAyHapoAZEEH YIOIOBERIH
CYA.

Summary

M. M. Gnatovskyy. Qualification of international armed conflicts in the jurisprudence of inter-
national courts and tribunals. — Article.

The problem of qualification of armed conflicts remains a key issue, without exception, for all cas-
es when international humanitarian law is applied. International treaty law lacks precise definitions
of what is an armed conflict, an international armed conflict or a non-international armed conflict, as
well as criteria for their qualification. Therefore, it is reasonable to take a look at the jurisprudence
of international courts and tribunals. As demonstrated in the article, such jurisprudence itself lacks
consistency; however, it remains a valuable guide for finding the correct answer to questions related
to the qualification of armed conflicts.

Keywords: armed conflict, international armed conflict, non-international armed conflict, overall
control, effective control, International Court of Justice, International Criminal Tribunal for the
former Yugoslavia, International Criminal Court.



