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KaHIUAaT IOPUANYHUX HAYK, aCUCTEHT
kadeapu koHcTutyiiHoro npasa HY «OIOA»

MOHATTSA TA MEXAHI3M PEAJIIBALIIL IPABA OCOBH HA 3AXHUCT TA
ITPABOBY JOIIOMOI'Y

3axucT mpaB JIOJMHUA € c(]eporo, e MepeTUHAIOTHCS IHTEPECH JIIOJUHU Ta
CYCIIUIBCTBA, 3aKIaJar0ThCA (yHAaAMEHTaNIbHI 3acaaw nemMokpartii. OmHi€r0 3 03HAK
IIPaBOBOI Jep>KaBU € MOKJIMBICTh WICHIB CYCHILCTBA 3aJI0BOJIBHITH CBO1 MOTpeOu 0e3
3arpo3u MOPYIICHHS iX MpaB Ta 3aKOHHUX 1HTEPECIB.

[IutaHHs 3aXWUCTy MpaB JIOJWHU Ta HAJaHHS MPABOBOI JOMOMOTH B YKpaiHi Oynu
IpeaMEeTOM JOCIIKeHHsI Takux HaykoBIliB, sk T. O. I'ypxiit, I. b. Komiymko, A. M.
Komomiit, P. O. Kyii6iga, A. FO. Omiitauk, XK. M. Ilycrosit, I[1. M. Pabinosuu, O. JI.
Cesroupkuii, O. ®. Opunpkuii, B. I. Hlumkin ta iHmumx. Ilpore Ha cborogni y
BITUM3HSHIA KOHCTUTYIIMHO-TIPABOBIA HayIll € HEOJHO3HAYHE PO3YMIHHS 3MICTY
3aXUCTy MpaB JIIOJWHU, MEXaHi3My Horo 3aicHeHHS. YuMano AUCKYCIHHUX MUTaHb
3aIMIIA€Thest Yy cepi  HamaHHsS  (I3UYHUM ~ oco0aM  TIPaBOBOi  JIOMIOMOTH.
HenockoHnanicTh YMHHOTO 3aKOHOJIABCTBA Yy cepl HaJaHHS MPABOBOI IOMOMOTH 4acTO
MIPU3BOUTH 10 HEMOXKJIMBOCTI HAJICKHOTO 3aXUCTY JIIOJIMHOIO CBOIX MPaB Ta 3aKOHHHUX
IHTEpECIB, 110 € HECYMICHUM 3 I[IHHOCTSIMH JI€MOKPaTHYHOI Ta MPaBOBOI JEp>KaBH.
Otxe, moctae HEOOXIHICTh Yy BJIOCKOHAJEHHI MEXaHI3MIB 3aXHUCTy IpaB JIIOJUHH,
30KpemMa, y cdepi HalaHHs 0c001 MPaBOBOi JOTIOMOTH.

3aBaaHHAM III€1 CTATTI € BCTAHOBJIEHHS CHIBBIIHOIIEHHS MK MOHATTSIMHU «3aXUCT
MpaB» Ta «IPaBOBUU 3aXUCT», BU3HAYEHHS TMOHATTS «MEXaHI3M 3aXUCTy TPaB»,
BUSIBJICHHSI OTO CKJIaJIOBUX CJIEMCHTIB, @ TAKOXX PO3KPHUTTS 3MICTy IMOHSATTS «IIpaBOBa
JIOTIOMOT 2.

Crnia 3a3HayuTH, 10 TpaBa JIOJUHU PO3IIISIIAIOTH SIK: COI[albHI MOJIUBOCTI
OKpeMHUX OcC10 Ta iXHIX 00’€JIHaHb II0JI0 33JI0BOJICHHS CBOIX IMPUPOJHUX 1 COLIAIBHUX
notped Ta BIAMOBIIHUX BHMOT, KOTP1 BH3HAIOTHCS M OXOPOHSIOTHCS CYCIHIIBCTBOM,
JIep>KaBOI0 Ta MDKHAPOJIHUM CITIBTOBAPUCTBOM 1 FapaHTIi AKUX 3a0€3Me4yI0Th T1IHUH 1
CIIpaBeJIMBUI, BUIbHUHN 1 BIANOBIAIbHUM PO3BUTOK Ta aKTUBHY Y4acTh OCOOUCTOCTI B

PI3HOMaHITHHUX CYCIIJIBHHUX, Y TOMY YHCIIi IPaBOBUX, BiHOCHHAX [1, ¢.40]. KirouoBum



y HaBeIEHOMY BH3HAuYCHHI MpaB JIOAMHU € 1X CIPOMOXKHICTh 3aJOBOJBHATH
PI3HOMaHITHI MOTPEOH JIFOIUHHU.

Kareropis «mpaBa moauHU» Ma€ COLIAJbHUN (Y IIUPOKOMY 3HA4Y€HHi) Ta
ropuauaHuil 3MicT. CorianbHUN 3MICT BU3HAYAETHCS TMEBHUMH IMOTpPeOAMH JIOIMHU,
IOPUAMYHUHN 3MICT — 1€ TI€BHI MOXJIMBOCTI OCOOH, K1 PO3KPHUBAIOTHCS B 11 FOPUIUIHUX
npaBax Ta o000B’s3kax. Came MOTpeOM € TOJIOBHUM KPHUTEPIEM, TOUKOIO BIJIIKY
MPaBAUBOCTI i CIPABEVIMBOCTI TOTO 00CATY IOPUIUYHUX MOXKIMBOCTEH, SIK1 HAAAIOTHCS
CYCIUJIBCTBOM (JIEP’KAaBOI0) 32 THUM «PaXyHKOM», IO Tpe sSBISE€TbCS 0CO00I0 1 KU
OTpMMAaB Ha3BY «mpaBo» MoAuHU. OTXE, KaTeropis «ImpaBa JIOJUHU», SK CIYITHO
3a3HAYA€THCS B JITEPATYpi, € ABOCTOPOHHBOIO: 3 OJHOTO OOKY — 11€ MOTPedH, 13 APYroro
— MOXJIMBOCTI, fKI B1I0Opa)xaroTh MOXJIMBUU CTYIIHb 3aJI0BOJICHHS IHMX MOTPeEO.
[Totpebu *x, sfKi BUpakeHi, BU3HAHI i 3aKkpilieHl B IOPUIAUYHIA HOpMI, HAOyBaIOThH
CTaTtycy cy0’ €KTHBHOTO MpaBa ocobn. Ha oCHOBI cy4acHOi pHUpOIHO-IPABOBOI TE€OPii
CHiJ 3a3HAYUTH, 110 TIIBKM 32 YMOBHM aKTMBHOI POJII JIEp)KaBH B 3a0€3MEUCHHI IpaB
JIOAMHU MOXHa BECTH MOBY Mpo TpaHchopMalliio MpaB JIOAUHUA SK TMOTPeO,
«MIHIMQJIBHO HEOOXIJHOI YacTKH COIIaJbHUX Ojar, 0e3 SKUX JIOAWHA HE MOXKE
HOpMaJIbHO icHyBatu» [2, c.7-8] B ropuanyHi npaBa. 3axUCT NpaB € 00 €KTUBHOIO
HEOOXITHICTIO, TOMY IO BCi TpaBa, HajaHl 0cobi Ta He 3abe3neueHi HEeOOXITHUMU
3ac00aMHM 3aXUCTY y BUMAJIKY iX MOPYIICHHS, € IeKJIapaTUBHUMHU.

Hanexxne ¢hyHKIIIOHYBaHHS MPABOBOi CHCTEMH Cy4acHOi YKpaiHU MOXJIMBE TUTHKA
3a YMOBHU CIPHUUHATTS TpPOMaasHaMU ii SK 3aco0y 3akpimieHHS 1 BIJCTOIOBAHHS
HaWBaXUIMBIIIKUX MOTPeO, y mepiny uepry Oesmexku. Sk BUIUIMBae 3 Teopii MOTHBAIII],
Oesrieka, mopsa 3 (QiziojgoriyHUMU TOTpedamu (B 1K1, 031 TOIO), € OJHIECI 13
TOJIOBHUX TOTPeO KOXKHOI JIIOJAMHHU, HEOOX1JTHOK YMOBOK >KUTTEIISUIBHOCTI OCOOH,
CYCIIUJIbCTBA, JepkaBu. B CBOIO Wepry, y3arajibHEHO, Oe3MneKa JTIOJUHU PO3YMIEThCS K
TaKuW CTYIIHBb 3aXMIIEHOCTI 0cOoOM, 110 3a0e3neuye ii cTaauil pO3BUTOK Ta 0a3yeThCs
Ha JISUTBHOCTI CYCHIJIbCTBA, TapAaHTYEThCS AEp)KaBOlo, ii opraHamMM Ta IOCAJOBUMHU
oco0amu JJisi BUSIBJICHHSI, TIOTIEPE/KEHHS, PUITMHEHHST Ta JIKBIAAIll HACTIIKIB 3arpo3
1HTepecaMm JIIOANHHU.

HasiBHICTDP N1€BOTO «KOHCTUTYLIWHOTO 3aXUCTy» JIOAUHH B IJIOMY, a TaKOX

BIJIMOBIIAJILHOCTI J€p)KaBU TMepes; O0Co00I0, € THUM UYWHHUKOM, 110 (opMmye Yy



IIPaBOCBIJIOMOCTI JIFOJMHU YSIBJICHHS MPO CHPaBeIUBICTh, €(EKTUBHICTh 1CHYIOUOI
JepKaBHOI BIIaJH, 3a0€3MeUy0un TUM CAMHM ii JIET1ITUMHICTb.

Takum yuHOM, 00OOB’S3KY JA€p>KaBH BCTAHOBHUTH JII€EBUM MEXaHI3M 3aXHUCTy IpaB
JIOWHU Ta TPOMAJSIHUHA, JIJII TOTO MO0 3a0€3MeYnTH MPABOMOPSIAOK, KOPECIIOHIYE
iHTepec ¢i3uyHOi 0COOM y €(PEeKTUBHOMY 3aXHCTI BiJ MOPYLIEHHs ii MpaB PI3HUMU
cy0’eKTaMu, y TOMY YHCII 1 BiJl A1 94U Oe311sUIbHOCTI OyAb-sSKOT0 OpraHy Jep KaBHOI
BJIa/IM, OPTaHy MICIIEBOTO CAaMOBPSIyBaHHS, X MOCAIOBUX 1 CIIyKO0BUX OC10.

VY Hayll KOHCTUTYIIIHHOTO mpaBa Tij 3a0e3leueHHsIM TpaB 1 CBOOOJ JIFOJUHU
PO3YMIIOTh [iSUIBHICTh 31 CTBOPEHHS CHPUATIMBUX YMOB (TapaHTii) ix peamizaii,
OXOpOHHM Ta 3axucty [3, ¢.22; 4, c.13]. BapTo MOroguTHCh 3 THM, IO MOHATTS «3aXUCT
paB» YBIXOAWTh Pa3oM 3 MOHATTAMM «3a0€3MEUCHHS MpaB» 1 «peami3ailis mpaB» 10
CTPYKTYPHOTO TIOHSTIHHOTO ALY «3miMCHEHHS mpaBa». OTe, 3aXUCT MpaB JIIOJAUHHA —
€ €eJIEMEHT 3JIACHEeHHs 1ii TpaB, 3MICT SKOTrO CKJIaJa€ MJISJIbHICTh JEepXKaBU,
IrpOMaJChKUX OO0 ’€HAHb 1 CaMOi OCOOM I0JAO0 CTBOPEHHIO HOPUAMYHUX YMOB, IO
CIPUSIOTH HEJOMYIIIEHHIO 3YMTMHKH MPOIIECY peati3allii mpas, a y BUMAAKYy TaKoi, HOro
BiIHOBJICHHS. TOOTO 3aXKCT MpaB JIOJUHM CJIIJI PO3TIISIATH Y IIMPOKOMY PO3YMiHHI, HE
TITBKA K JISUTBHICTR 1O BIAHOBIICGHHIO — TOPYIIEHUX  TpaB  JIIOJWHU
(TpaBOBIAHOBIIOBAIPHUI ACIEKT), aje W TaKOX SK JISIBHICTh CHPSIMOBaHY Ha
3a0€3IMeUeHHs HaJIe)KHOI peaiizalii (mpaBo3ade3reuyBaJbHUM aCIEeKT) Ta 3aro0iraHHs
MOPYIICHHIO TPOMAJITHCHKUX TPAaB JIIOAWHU (TPEBEHTUBHUI acmnekT) [3, c.6].

O. B. CtpeMOyX0B OTOTOXKHIOE TMOHSTTS «3aXHUCT MPAB» Ta «IIPABOBUU 3aXUCTY,
MOXITHUM BiJl HHOTO BBAYKA€E TEPMIH «IIPABOBA 3aXMILEHICThY, 10 BIAOOpaKa€ BUCOKUI
PIBEHb 3aXHCTY OCOOM 3aKOHOM, KOTPHM XapaKTePU3YEThCS HaAaHHSIM 0CO01 MIHMPOKHUX
KOHCTUTYIINHUX TMPaB 1 HAABHICTIO €(PEKTUBHOIO MPABOBOI'0 MEXaHI3My iX peaizalii
[6, c.23, 67].

OpHak, HaBpsiA YM BapTO MOEIHYBATH JIBa B3aEMOIIOB s3aHi, ajie pi3Hi 3a 00ciarom
MOHSITTS «3aXUCT MPaB)» Ta «IPABOBUI 3aXUCT». AJIKE, 3aXUCT MPaB SIK SBUILE TPABOBOT
JUHACHOCTI BHSBISIETBCS B pI3HUX (opmax: a) SK MPaBOTBOpYA, MPABO3aCTOCOBYA
JUSITBHICTh OPTaHiB JACPKaBHOT BJIJX Ta MICIIEBOT'O CAMOBPSAYBaHHS; 0) K COIllaJbHUAM
HaInpsIMOK (YHKIIIOHYBAaHHS TPOMAJSTHCHKOTO CYCHIIBCTBA; B) SK IOPUAMYHA TapaHTIsS

Uis OOBMHYBAUEHOTO Ta MIJACYAHOrO; T) SK PI3HOBHUJ MPABOBHX BIIHOCHH abo



IIPaBOMIPHOI TMOBEAIHKM; 1) SK BUI MpodeciiiHol MpaBoBOi poOOTH, 30Kpema Y
aJIBOKATCHKIH MISUTBHOCTI; €) K IHCTUTYT KOHCTUTYIIHHOTO TIpaBa.

[ToHATTS «mMpaBOBUM 3aXHUCT» BUKOPUCTOBYEThCA y 4. 4 cT. 55 Koncturymii
VYkpaiHu AJi1 BU3HAUCHHS YMOB 3BEPHEHHS 3a 3aXHCTOM CBOiX MpaB 1 cBOOOA [0
BI/IMOBIIHUX MDKHApPOJHUX CYJAOBHX YCTAaHOB YW JIO BIANOBIAHUX OpraHiB
MDKHApOJHUX OpraHizaiii, wieHoM a00 yYacHHUKOM SKHUX € VYKpaiHa micis
BUKOPHUCTAHHA BCIX HAI[IOHAJbHUX 3aC001B «IIPABOBOTO 3aXUCTY». Y TaHOMY KOHTEKCTI,
BUXOIA4YM 3 TpakTuku €Bponeiickkoro Cyny 3 mnpaB JIOAUHU, HE KOXKEH €JIEMEHT
HAI[IOHAJIBHOI CHCTEMU MOXe OyTH BU3HAaHUN €(EeKTHMBHHM 3acO00M 3axXHCTy IIpaB
moauHu. Jlume mpaBoBi 3aco0u MOBHHHI OyTH BuuepmnaHi. ToOTO cripaBa MOBHHHA
000B’SI3KOBO OyTH pO3IJIsIHyTa BCIMAa OpraHamu, 10 IMOBHOBaKEHb SKUX HaJICKUTh
po3risin cipaBu 1o cyti. Tak, y cupasi 7729/76 mono nemoptartii 3 Bemukobpurtanii
3ayBaXKYETHCS, IO 3asIBHUK HE MOBMHEH 3BEPTATUCH JO JIOPAIUYOTO KYpl MPUCSHKHUX,
OCKUIBKH IIeH OpraH He Ma€e MOBHOBAaXECHb PO3TJISAATH CIpaBy 1o cyTi [7, ¢.112]. Kpim
toro, €spomneiicbkuii Cyn 3 mpaB moguHu y copasl CuibBep Ta IHIIUX MPOTH
Cnonyuenoro KopomisctBa (1983 p.), 30kpema, 3a3HaumB: «Komau oco0a, HaBOJSAYU
apryMEHTH, 3BEPTAETHCS 13 3a4BOIO MPO MOPYIICHHS rapanToBaHux KoHBeHIli€O mpaB 1
cB00O/J, BOHAa TMOBMHHA MAaTH 3aco00M MPABOBOTO 3aXUCTYy Y BIAMOBIIHOMY
HalllOHAJILHOMY Oprasi sk JJisl Toro, mo0 ii nutaHHs Oyj0 BHUpIIIEHE, TaK 1 3 METOIO
OJIep>KaHHs, B pa3i HEOOXiTHOCTI, KomMmeHcamii» [8, ¢.138].

BignoBigno no momoxenb cr. 124 Konctutymii YKpaiHM HOPUCAUKINS CYHAIB
MOIIMPIOETECSI HA BCl  TMPaBOBITHOCHMHU, 10 BUHUKAIOTH Yy nepxasi. [lpore,
Kouncturyuiitnuit Cyn Yipainu He po3risiae COpaBH MO CYTi 1 pe3yJIbTaTOM PO3IIISLY
3BEpPHEHHS HE MOKe OyTH KOMITCHCAITIs KO KOHKPETHOMY rpoMaAsHUHOBI. To0TO, y
po3yMiHHI €Bpomneiicbkoro Cyay 3 mpaB JIOJUHH, MPABOBUM 3aXUCT MpaB JIIOJAUHU B
VYkpaini 311iCHIOE JIUIIIE CUCTeMa CY/IIB 3arajibHO1 FOPUCIUKITIT.

3axucT mpaB 1 CBOOO/I JTIOJIMHU Ta TPOMaJITHUHA YKpaiHu, B IIUPOKOMY PO3yMIiHHI,
ABJIsIE COOOI0 CHCTEMY HOpPM, IHCTUTYTIB, MPOIEAYp, L0 TapaHTYIOTh CYO’€KTHBHI
npaBa JIIOAMHU 1 TpoMajsiHuHA. ElleMEeHTH 3axucTy MpaB JIOAUHU 3HAXOIATHCS Y
MOCTIMHINA nuHaMiii. AOM PO3KPUTH iX B3a€EMO3B’S30K 1 B3a€EMOJIII0, a TaKOXK CTamil

3MIACHEHHS 3aXUCTy IpaB JIIOJIMHU, BUSBUTU OCOOJIMBOCTI, MpOaHaNi3yBaTH MUTAHHS



BJIOCKOHAJICHHS TpOLEayp 1 MOPSAAKY 3a0e3leueHHs npaB 1 CBOOOJ JIOJWHU 1
rpoOMajisHUHA, HacaMIepe] HEeOOXIAHO 3BEPHYTHCS IO KaTeropii «MexaHi3M 3aXHUCTy
NPaB JIIOMHID.

Y  ropuaMyHil Haymi Wi MEXaHI3MOM  TPAAMIIIHO pPO3yMiIOTH  CIOCIO
GyHKIIOHYBaHHS, cucTeMa 3aco0iB B3aemoxii. IIpoTe 1040 BHU3HAYEHHS 3MICTY
MEXaHi3My 3aXUCTy TMpaB JIOJWHUA JAYMKH BUEHHUX pPO3XOAAThCS. YacTo MOHATTS
MeXaHi3My 3aXUCTy IpaB JIOJUHH 1 TPOMaJSHUHA 3BOAUTHCS 10 1i KOHCTUTYIIIHUX Ta
IHIIKMX TapaHTii [9, ¢.62-64]. Ciig BIAMITUTH, 110 TApaHTIi — [1e MEXaHi3M 3aXHCTy MpaB
JIOAVHY 1 TPOMAASIHUHA y BY3bKOMY 3HaueHHI. BogHouac, BapTo miaTpumatd OLIbII
MIMPOKHIA TiAXiJ 10 BU3HAYCHHS MeXaHi3My 3axucTy npas jonuau [10, ¢.59-60] Ta
BKJIFOYUTH B HHOTO COIIAJIbHI IHCTUTYTH, TaKl CKJIQJIOB1 €IEMEHTH SK LIIHHOCTI, 3acO0H,
y Tomi yHcil 3aco0u MacoBoi iH(opmarii, Ta TpOUEAYpPH, IO MICTATH COLIaJIbHI
rapaHTii IPOTH CBaBiUIA 3aKOHOAABYOI Ta BUKOHABYOI BJIAJId, MPAaBOOXOPOHHHUX Ta
1HIIMX OpraHiB 010 (13UIHOT OCOOHU.

[lincymoByrouM BUKIAJeHE, MOXKHA 3alpONOHYBaTH Taky e(iHILII0: MeXaHI3M
3aXUCTY TpaB JIIOJWHU — II€ rapaHToBaHa KoHCTUTYII€I0, 3aKOHAMHU Ta TiA3aKOHHUMHU
aKTaMd CHCTeMa 3arajbHOBH3HAHUX MDKHApOIHHMX, ACPKABHUX 1 HE JepKaBHUX
(rpomManchKUX) 3acO0IB Ta IHCTUTYTIB, a TAKOK 3aKOHHUX il caMOi 0COOU, MIsUTHHICTB 1
B3aEMOJIISl SIKUX CHOpsIMOBaHAa Ha 3a0€3MEUeHHS HAJIe)KHOI peaizallii, 3armoOiraHHs
MOpYIIEHb OCHOBHUX IPaB JIIOJAWHU a00 1X BIIHOBJICHHS Y BUMAAKY MOPYIICHHS.

KoHcTuTyIiiiHa 3axuIIeHiCTh MpaB JIOANHA 3a0€3MeUyEThCsSl B3a€MOTIOB I3aHUMHU
HOPMAaTUBHOIO Ta IHCTUTYLIMHO-OPTaHI3allI{HOI0 CHCTEMAaMH 3aXHCTY.

OcCHOBOIO HOPMATHBHOI cucTeMH 3axucTy € KoHctutyiis Ykpainu, o 3aKpimitoe
HU3KY IOPUIAWYHUX 3ac0o0iB 3aXUCTy TIpaB JIOAWHH, BUKOPHCTAHHS SKAX Mae
3a0e3MeynTH 33J0BOJICHHS MOTpPeOM y 3axHcTi ii mpaB. 30KpeMa, BCTAHOBIIOIOTHCS
CrieliaJIbHI TpaBa, 10 MAalOTh CIPHUITH 3aJI0BOJECHHIO MOTPEOM JIFOJUHU Yy 3aXMCTI ii
paB Ta IHTEPECiB, HANpPHUKIAQJ MpPaBo Ha cTpaik (cT. 44) Ta mpaBO Ha IPABOBY
goromory (ct. 59). I'apantyerbcst 3B€pHEHHS A0 CyIy JUIsl 3aXUCTYy KOHCTUTYLIMHHUX
npaB 1 CBOOOJ JIIOJWHU 1 TpoMajJsHUWHA Oe3nmocepeHhO0 Ha miacTaBl KoHcTuTytii

Vkpainu, HOpMU SIKOT MArOTh TPSMY JiF0 Ta HAUBHIIY IOpUAHYHY crity (CT. 8).



[HCTHTYLIHO-OpraHi3alliiiHa CUCTEMA 3axXUCTy IMpaB JIOJUHU — 1€ CHUCTEMa
oprasiB myOmiuHOi Biagu YKpaiHH, iX MOCAaIOBUX OCI0 Ta IHIIUX YHNOBHOBA)KEHUX
Ccy0’€KTIB, 1IHCTUTYTIB TPOMAJSIHCHKOTO CYCHIJIBCTBA Ta MDKHAPOJHMUX 1HCTUTYIIM, a
TAaKOX iX MpaKkTUYHA ASUIbHICTH, CIIPSMOBaHa Ha 3a0e3MeueHHs] HaJeXKHOI peani3alli,
3aro0iraHHs NOPYIIEHHIO 1 BITHOBJICHHS OPYIIEHUX MPAaB JIIOIUHHU.

B mexax 1i€i cucteMu MOKHA BUIITUTH JEKUIbKA PIBHIB 3aXHUCTY MPaB JIIOAUHU:

1. Camozaxuct (HeoOXigHa 000pPOHA, BIIMOBA BijJl BUKOHAHHS SIBHO 3JI0YMHHOTO HaKa3y
TOIIO), IO 31ACHIOEThCS Oe3mocepeIHhO 0CO0010, MpaBa sIKOi MOPYIIYIOThCS;

2. HepepxaBHUII 3aXUCT, IO 3a0€3MEUYyETbCSI IHCTUTYTaMU TPOMAJISHCHKOTO
cycninbcTBa. Hampukian, AisUIbHICTG TOMITHYHHUX MapTii Ta TPOMaJIChKHUX
oprasizailiif, B IKMX IpoMaJsHu YKpaiHu 00’ €THYIOThCS IS 3[IMCHEHHS 1 3aXUCTY
CBOIX mMpaB 1 CBOOOJM Ta 3aJOBOJICHHSI TMOJITUYHHX, €KOHOMIYHHUX, COIIaThbHUX,
KyJIbTYpHHUX Ta 1HIIUX 1HTepeciB (CT. 36). OcoOnMBy poJib y 3aXUCT1 TIPaB JIIOUHU
Biirpae  ajBoKaTypa YKpaiHu, chemiaigizoBaHe ImpodeciiiHe TpoMajchbke
o0’elHaHHs, IO TMOKJIMKAHE BHUKOHYBAaTH BaXXJIMBE COILIaJbHE MPU3HAUEHHS IO
3a0€3MeUYeHHIO MpaBa POMAJISIH HA 3aXUCT BiJ OOBMHYBaueHb Ta HAJAHHS IPABOBOL
JOTIOMOTH TpW BUPIIIEHHI COpaB y CydaX Ta IHIIMX JEp>KaBHUX OpraHax.
AJBOKaTypa € MpaBO3axHCHOIO IHCTUTYIIEI0, fKa peaii3ye CBOi MOBHOBAXKEHHS Yy
TICHIN B3a€MOJIII 3 CyJlaMH, OpraHaMHu HOTapiaTy, peecTpallii akTiB rPOMaJAsTHCHKOTO
CTaHy, JepXaBHOI BUKOHABYOi CIY>KOHM, CYJOBO-€KCIIEPTHHUMH YCTAaHOBAMH Ta
IHIIMMU Jep>KaBHUMH 1 HEJIepKaBHUMHU YCTaHOBaMU;

3. llepxaBHU# 3aXxHCT NpaB JIOJUHU BIAOYBA€TbCA IMiJ] 4Yac MAISUIBHOCTI OpraHiB
3aKOHO/IaBYO1, BUKOHABYOI Ta CYJOBOI BJIaJi, a TAKOX MPaBOOXOPOHHUX OpPTaHiB 3
METOI IIJITBEP/PKCHHSI a00 BIAHOBJIEHHS OCKapKEHOTro abo MOpYIIEHOTO MpaBa
moauHu. OcoOMuBY posib y 3aXMCTI MpaB JoAuHU Bifirpae Ilpesunent Ykpainu,
YnosHoBaxenuii BepxosHoi Pagu Ykpainu ta Koncrurynitauit Cyn Ykpainu;

4, MiKHapoAH1 CTaHAApPTH MpaB JIOAM 3a0€3MEeUyIOThCS AISTIBHICTIO MIXKHAPOJIHHUX
KOHTPOJIbHUX 1HCTHUTYII1H, 0COOIMBO €BpONEHCHKOTO CyAy 3 IIPaB JIIOIUHHU.

Peasnizaniiss mpaBo3axMCHOI METH [ISUIBHOCTI 3a3HAYEHUX BHIIE 1HCTUTYIIH
BiIOyBaeThCs y (opMi OXOpOHM TMpaB JIOAUHHU (MIOTEPEPKEHHS MOPYIICHHS),

0e31MocepeIHbOT0 3aXUCTY TMPAB JIIOJIMHH, & TAKOXK HATaHHS MPABOBOI JOTIOMOTH.



Caipn 3ayBaxkuty, o KoHcTUTyLis YKpaiHu 3aKpIIUIIOE IIPABO HA 3aXUCT», SIKUM
HAJUIAETHCS CHEIaIbHUNA Cy0’€KT — OOBHHYBAaY€HMM YW MIACYAHHHA, a g HOTro
3abe3rmedyeHHs B YKpaiHi Ji€ aJBOKaTypa, Ta TpaBO Ha MpaBoBy jgonomory (B
KpuminanpHO-TiporiecyanbHOMy  Kojaekcli Ykpainu Ta 3akoHi Ykpainu «IIpo
aJIBOKaTypy» — «opuauuHa pgomnomoray). Koncrurymiiinuit Cyn VYkpainu posymie
IPaBO KOYKHOIO Ha «IIPAaBOBY JIOINOMOIY» SIK TFapaHTOBaHy JEpKaBOI MOKJIMBICTb
Oyab-sKiii 0c001 HE3AJIEKHO BiJ XapaKTepy il MpaBOBIIHOCHH 3 JeP>KaBHUMHU OpraHaMH,
OpraHaMM MICIIEBOTO CaMOBpPSAYBAaHHS, OO0’ €IHAHHSAMHU TIPOMaJsH, HOPUINYHUMH Ta
¢b13nuHUME 0c00aMM BUJIbHO, 0€3 HEMPaBOMIPHUX OOMEXEHb OTPUMYBATH JIONOMOTY 3
IOPUIMYHUX MTUTaHb B 00cs31 1 hopMmax, ik BoHa TOoro norpedye [11].

VY 10B1AKOBIH JiTepaTypl HABOAUTHCS TIIyMauy€HHs IpaBa Ha MPAaBOBY JOIOMOTY —
OJTHOTO 3 KOHCTUTYLIMHHUX TMpaB TPOMAJSH, sIKE MOKIMKAHE 3a0€3MeYUTH MPABOBHIA
3aXUCT MpaB JIIOJUHU B CyJOBOMY Ta IHIIMX MPOIECAX, HANAETHCA KOXKHOMY, XTO
moTpedye MpaBOBOI JOMOMOTH 1 3BEPTAETHCS 3a HEH Ta 3AIMCHIOEThCA Y (opMi:
HAJAaHHS IOPUIMYHUX KOHCYJbTAllld 1 pO3’SICHEHb 13 IOPUIMYHUX NHUTaHb, YCHUX 1
OUCHbMOBHMX JIOBIAOK IIOJI0 3aKOHOJABCTBA; CKJAaJaHHSA 3asiB, CKapr Ta IHIIUX
JOKYMEHTIB, 10 MAaIOTh IOPUIWYHY CUJTY; 3aCBIAUYEHHS KOIMIN BiAMOBIIHUX JOKYMEHTIB;
3MIMCHEHHS TPEACTaBHUIITBA B CyJl Ta IHIIUX JEpKaBHUX OpraHax; IpaBOBE
3a0e3MeyeHHs M AMPUEMHHIIBKOT TisSIIbHOCTI TpoMaisiH Tomno [12, ¢. 456].

BinnmosigHo mo ct. 1 3akony VYkpainu «[Ipo Ge3omnaTHy mpaBoBY JOIOMOTY»
Oe3omaTHa MpaBOBa JOMOMOTa - IMPaBOBa JOMOMOra (HaJaHHS TPABOBUX ITOCIYT,
CHpSMOBaHUX Ha 3a0e3MedyeHHs peai3aiii mpaB 1 cBOOOJ JIIOJAWHU 1 TPOMaJsSHUHA,
3aXHMCTy WX TpaB i CBOOOM, 1X BIJHOBJICHHS y pa3i MOPYUICHHS), IO TapaHTYEThCS
JEp’KABOK Ta IOBHICTIO a00 YaCTKOBO HAJAE€ThCsS 332 PAXyHOK KOLITIB Jlep»aBHOro
OromkeTy VYKpaiHu, MICHEBUX OIOKETIB Ta IHIUX JpKepel. Bkazanuwii 3akoH
PO3MEXKOBYE MOHATTS IEPBUHHOI Ta BTOPUHHOI 0€30IU1aTHOT IPAaBOBOI IOIIOMOTH.

be3onnaTHa nepBMHHA MpaBoBa JONOMOra BKJIKOYA€E TaKl BUAM IMPABOBHUX IOCIYT:
HaJaHHS TMPaBOBOi i1H(oOpMaIii, HaJaHHA KOHCYJbTAllli 1 PO3’SICHEHb 3 MPaBOBUX
MUTaHb, CKJIaJaHHS 3asiB, CKapr Ta 1HIIUX JIOKYMEHTIB IPaBOBOTO XapakTepy (KpiMm
JIOKYMEHTIB MPOIECYAIbHOTO XapaKTepy); HaJaHHS JOTIOMOTH B 3a0€3MeUeHH] TOCTYITY

oco0u 70 BTOPUHHOI MPaBOBOi JomoMoOru Ta memiamii (ct.7). besomnmatHy mpaBoBy



JIOTIOMOT'Y HaJlal0Th OpraHM BUKOHABYOI BIAJd, OPraHU MICLEBOIO CAMOBPSIYBaHHS,
¢13uuHl Ta IOpPUAWYHI 0COOM MPHUBATHOTO IpaBa Ta CIELIali30BaHl yCTaHOBU YCIM
oco0am, siKi mepeOyBarOTh 111 FOPUCAUKIIEI Y KpaiHu.

be3onnaTHa BTOpuHHA MpaBoOBa AOMOMOra — BUJ JEP>KaBHOI rapaHTii, M0 MOJsIrae
y CTBOPEHHI PIBHHUX MOXJIMBOCTEH UJIsI TOCTYIy OCIO 10 MpaBOCYZsl, BKJIIOYAE TaKi
BUJIM TIPABOBUX IMOCIYT: 3aXHUCT BiJi OOBHMHYBAu€HHs; 3IMCHEHHS MpPEICTaBHUIITBA
1HTepeciB 0ci0, 10 MaroTh MpPaBO Ha OE€30IUIaTHY BTOPUHHY IMPABOBY JOMOMOTY, B
Cylax, IHIIMX JEepKAaBHUX OpraHax, OpraHax MICIEBOIO CaMOBpPSAYBaHHS, Mepe.
IHIMMMHE  0cOOaMM; CKIaJeHHS JOKYMEHTIB IIPOLECYalbHOIO XapakTepy. I MOkKyTb
HaJaBaTH LEHTPU 3 HaJaHHS O€30IUIaTHOI BTOPMHHOI NMPABOBOi JOMOMOTH; aJBOKAaTH,
BKJIIOUEH1 J0 PeecTpy anBokaTiB, SKI HaJalOTh O€30IUIATHY BTOPUHHY IIPABOBY
JIOTIOMOTY Ha TOCTIHHIA OCHOBI 3a KOHTPAaKTOM; aJBOKaTH, BKIIOuYeH1 10 Peectpy
aJIBOKATIB, SKI HaJalOTh O€30IUIaTHY BTOPUHHY IPaBOBY JOMOMOTY Ha THMYAaCOBIH
OCHOBI Ha mijcraBi gorosopy [13].

OTxe, 3aXMCT MpaB JIOAWHUA Y KOHCTUTYILIMHO-TIPABOBIM Haylll MepHI 3a BCe
pO3IIIIaeThCa  SIK  eJIeMEHT 3al0e3ledeHHs mpaBa. BiH sBisie co0oo cucTemy
KOHCTUTYLIAHUX HOPM Ta TMPHUHIMIIB, NPAKTUYHY ISJIBHICTH YIMOBHOBA)KEHUX
Cy0’€KTiB, CHOpsAMOBaHYy Ha 3a0e3MedYeHHS HAJIEKHOI peamizailii, 3amo0iraHHs
NOPYIICHHIO 1 BIIHOBJIEHHS MOPYILIEHUX MpaB JIOAUHU B YKpaiHi. [IpaBoBa nomomora
ne BuA NpodeciiiHoi MISIBHOCTI MEBHHUX CYO’ €KTIB, SK NPaBWJIO aJBOKATIB, sKa
3MIMCHIOETBCSL Y KOHCYJBTAaTUBHIN (opmi (HaJgaHHS KOHCYJIbTAIllMl Ta po3’SICHEHb 13
NpaBOBUX MHTAaHb, YCHUX 1 TMHUCHBMOBHUX JOBIJIOK IIOAO TOJOXKEHb UWHHOTO
3aKOHO/JABCTBA YKpaiHM, CKIQJaHHS 3asB, CKapr Ta IHIIMX JOKYMEHTIB IMPaBOBOIO
XapakTepy) Ta IUISIXOM BUKOHAHHS IMPEICTaBHUIIBKO-3aXUCHUX (DYHKINN (311MCHEHHS
MPEJICTaBHUIITBA IHTEPECIB OCI0, 1110 MAIOTh MPABO Ha JEp>KaBHY O€30IJIaTHY MPaBOBY
JOTIOMOTY y CY/i, IHIIKUX JEPKABHUX OpraHax, opraHax MICIIEBOTO CAMOBPSTyBaHHS,
nepes; IHIKMMHA 0co0aMu; 3a0e3MeUeHHS 3aXUCTY 0C10 y KpUMIHAIIBHOMY MPOILIECi ).
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AHoOTaLIA

Onvkina O.B. IIoHATTS Ta MeXaHI3M peaJi3alii mpaBa 0co0M HA 3aXHCT Ta IPAaBOBY
ponomory. — Crarrs.
CrarTa mpucBsueHa 3’SCYBAaHHIO 3MICTY 3aXHCTy IpaB JUIA JIOAWHU B YKpaiHW,

BUOKPEMJICHHIO KaTEropiil «3aXuCT MpaB» Ta «IPaBOBUH 3aXUCT», a TAKOK BUZHAYECHHIO
MeXaHI13My 3aXUCTY MpaB Ta HaJaHHs MPaBOBOi TOMOMOTH (DI3UYHUM 0COOaM.

Knrouosi crnosa. 3axuct I1pas, HpaBOBI/Iﬁ 3aXHCT, IIPpaBOBAa JOIIOMOTaA.

AHHOTALMS

Onvkuna E.B. IlonsiTie 1 MeXaHU3M peaU3alUU NIPABA YeJI0BEKA HA 3aLUTY
U MPAaBOBYIO NOMOLIb. — CTaths.

B crartbe paccmaTpuBaeTcsi mpoOsiema 3allMThl IIpaB 4eJoBeKa B YKpauHe,
000CHOBBIBAETCS Pa3/lJICHUE KAaTETOPUI «3allluTa MPaB» U «IPaBOBasi 3alIUTa», a TAKKE
PACKpBIBAETCS MEXaHU3M 3alllUThl IIPaB M OKa3aHMs MPABOBOM MOMOIIU (HU3UYECKUM
JILAM.

Knrouesnie cnosa: 3alluTa IIpaB, IIpaBoBasd 3a1IUTa,IIpaBoBasi MIOMOIIb.

Summary

Olkina O.V. The concept and mechanism of the individual right to legal
protection and legal assistance. — Acrticle.

The article is devoted to the problem of legal protection of people in Ukraine. It
also analyses the categories «protected rights» and «legal protection», which should be
clearly distinguished. The article also considers the mechanism of protection and legal
assistance of individuals.

Keywords: protection, legal protection, legal assistance.
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