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CLEAR ENGLISH OF LAW: A POSSIBILITY OR A NECESSITY?

One of the major challenges on the path of European integration for Ukraine has been
harmonization of Ukrainian and European legislation, the complex process, which requires not only
research into EU effective substantive and procedural rules, but also of the underlying ideology,
philosophy, legal doctrines and history of law of particular European countries and the European
Union in general and English has turned out to be a valuable tool in resolving this task since it has
become the primary language of communication within EU official and public institutions as well as
judicial bodies, the lingua franca for international scientific events and publications.

Importantly, during long centuries of its evolution, law in English speaking countries, notably
Great Britain, the USA, Canada and Australia, has developed a distinct professional jargon, which is
notorious for being at times incomprehensible even for native speakers. This language is the de facto
medium of professional discourse for lawyers from different European countries including Ukraine.
The ability to properly use this professional language is, therefore, critical both for the Ukrainian
lawyers who wish to share the common tongue with their European colleagues and translators
specializing in legal translations.

In the 70s of the previous century, the concentration of outdated, obscure elements in the legal
prose became critical turning obvious both to the people outside and inside the profession. The concept
of generally comprehensible legal English has not been clearly formulated until the 1970s in the works
by Melinkoff (Language of the Law, 1963) [cited from 1] and further popularized by R. Wydick in
Plain English for Lawyers,1979. [ibid] Plain language movement gained momentum about four
decades ago and almost immediately initiated important changes within the English language of law.
Three basic requirement for legal writing were formulated: it should “be clear, concise, and engaging”
[2]. Simultaneously, the characteristics of legal English, which obviously prevented from achieving
this goal were found. Most commonly, the following are mentioned:

o archaic words and expressions;

« Latin expressions;

o Law French;

o “purposive” clause at the start of the text;

« verbosity;
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 nominalization;

o “shall” meaning must;

o the use of the passive;

 long complex sentences;

o lack of gender neutrality.

This resulted in the situation where such a legal text cannot be understood by someone “of average
intelligence” [1, 3].

The movement, however, met strong opposition on the onset, critics insisting that all words in
statutes are meaningful and, therefore, cannot be “unnecessary” and legal writing requires time and
knowledge to be understood and, hence “...an ordinary reader must simply accept the fact that he will
be not able to grasp the full implications of a bill, as it is a serious document meant to be precise, not
to be read like the morning newspaper.” [1]

A frequent counterargument to plain language is that complex ideas require a complex language
of expression. Even proponents of plain language agree that the tasks facing lawyers are often part of
the problem.

On the onset of the plain language movement, a number of basic questions were formulated:

o Is it possible to write (and speak) about legal matters in the manner that would be easily

understood by lay citizens?

»  What elements of legal English should be changed to achieve this goal?

« Will a plain language text fully correspond to its legalese equivalent?

Practice. however, supplied the positive answer to the first question since many legal documents
acquired a clear and effective form. The absolute majority of them, however, are explicitly aimed at the
people outside legal profession making plain language movement an oft-spring of consumer rights
movement. The question, however, should be put more specifically, whether all legal genres can (or
should) be rendered in plain language. Where the target audience are consumers of legal services,
it appears practical, useful and fair. “Initially, the plain language movement focused on the social
benefits of clear legal communication: improving access to justice, and enabling consumers to make
more informed decisions” [4].

Much of legal writing is directed, however, at professionals and concern complex legal issues,
e.g. research into historical aspect or interpretation of legal phenomena, which in any case requires
substantial knowledge and could hardly be perceived by the people lacking thorough legal training.
Historical study, for instance, would inevitably include much Latin and Law French. The latter was
the language of English law for over three centuries and substitution of Latin and French would
require tremendous efforts creating much confusion. In these types of texts, old language, Latin and
French terms with precise historical meaning are an obligatory part of the narration and availability
of citations of historical documents and authorities could make sudden switch to simplified language
seem artificial and confusing.

C. Balmford, however, insists that “even judges prefer plain language” [4] citing as an examples the
surveys in Michigan, Florida, and Louisiana where over 80 per cent of judges gave preference to the
plain language version of the document in comparison to its traditional counterpart. Another survey
in California yielded similar result; ten Californian appellate judges referred to the traditional versions
as “substantially weaker and less persuasive than the plain language versions” [4]. Yet in another
example, he mentions the US law firm that developed a prospectus in which shares were to be offered
to retail investors and which was drafted in plain language; but as soon as the policy changed and
the target audience became institutional investors, the lawyers rewrote the plain language document
back into legalese. This decision is not so surprising as it seems to be — they preferred addressing the
audience using the common language. Thus, the target audience governs the style.
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Kosanvosa Kcenist Onexcanopisna
Hauionanvnuii ynisepcumem «Odecoka 10pudutHa axaoemis,
euKna0ay Kageopu iHO3eMHUX MO8

KOHUIENT TEKCTH/Ib IK KYJIBTYPOJIOTTYHA KOHCTAHTA
AHITTOMOBHOI KAPTUHU CBITY

BuB4eHHA KyIbTYpPHOrO 3HaY€HHSA KOHIIENTY € BaK/IMBUM €TAIlOM JIIHIBICTUYHOIO JOC/I/IKEH-
HA 1poro KoHuenry. Posmian kouuenty TEKCTHMJID 3 TouKy 30py TiHTBOKY/IBTYPOIOTiYHMX JJOCTTi-
JDKeHHs Ha0yBa€ aKTya/IbHOCTI 3aBISKM JI0TO BIUIMBY Ha KY/IBTYPHIi, collia/IbHi Ta icCTOpIMYHi acrek-
TV @HITIOMOBHOTO colliyMy. ToMy OJJHMM 3 OCHOBHUX i10TO acIIeKTiB € aHajIi3 3HaueHb JIEKCUYHOTO
CKJIaJly Y KOHTEKCTi KyIbTypH, IX icTOpil, TpaguLiil Ta coljiabHUX 3BUYAIB. [JOCTiKEHHA iHIBO-
Ky/JIbTYPOJIOTiYHMX OCOOMMBOCTEN 3a3HAYEHOTO KOHIIENTY [O3BOJIA€ POSKPUTH HE JIMIIE JOTr0 ce-
MaHTUYHUI IIPOCTIp, @ i1 POSKPUTU KYIbTYPHI 3HaYeHHS, 1[0 Bi0OpaXkaroTh iCTOpilo CyCIinbCTBa,
JIOTO Tpaauiii Ta iHIIi COLLIOKY/IbTYPHi 3HaY€HHA.

Tak, ko)kHa MOBa Bi6VBa€ yHiKa/lIbHi aCIEKTU KYJIBTYpPY CBOTO HApOAY, a IIHIBiCTMYHI KOHIeII-
TU SIBJIAIIOTH COOO00 He Ti/bKM Habip CTiB Ta rpaMaTMYHUX KOHCTPYKIIil, a /1 BTiIEHHS I[iHHOCTEI,
HepeKOHaHb Ta TPaANILiil. AHIIiNICbKa MOBa He € BUK/TIOUEHHAM, TOMY BOaYaeMO BaXK/IMBUM JOCTi-
mxeHHA KoHuenty TEKCTVJ/Ib came B po3pi3i Ky/lIbTYyPHOTO BIIIUBY.

AHaJti3 icTOpMYHOro 3HA4Y€HHA TEKCTUJIIO Y )KUTTi QHIJIOMOBHOTO CyCIIi/IbCTBA II0KA3aB, 110 TEK-
CTU/Ib AK KOHIENIT IIOB’A3aHi 3 6araTor icTopi€lo MpOMICIOBOTO PO3BUTKY Ta peMiCHMYOI Ipali
aHITIOMOBHMX KpaiHax. [Ipukmagom mMoxxe 6yt Bemmkobputanis, mo 6yna IpoBifHUM CBiTOBUM
LEHTPOM TEKCTU/IbHOI IPOMUCIOBOCTI, 1[0 CIIPAaBMU/IO 3HAYHIIL BIIMB Ha Ii Ky/IbTyPY, EKOHOMIKY Ta
colIliazibHi BiTHOCUHI.

IcHyr04a B aHITIOMOBHMX KY/IbTypax 6arata crajlyHa peMiCHUYOTO TeKCTU/IbHOTO BUPOOHN-
[[TBA IIepeaBaach 3 IOKOIHHA /10 IIOKO/TIHHA, AKa CBOIMMI YHIKa/IbHMMM HaBMYKaMMI Ta TPaauLis-
MM BHOCUTDb HETIOIIPAaBHNIT BHECOK B 0COONMMBOCTI KY/IbTYPHOTO Ta COIiaIbHOTO PO3BUTKY KpaiH Ta
CYCIIi/IbCTBA.

Ba>xBO 3a3HaUNTH, [0 KY/IBTYPHOTO 3HaYEeHHS Ta LIHHOCTI Ha0y/a He /uIle TeXHika Ta Ha-
BIYKM BUPOOHUIITBA TEKCTUIIO, A ¥ BUpOOU, 1[0 BUTOTOB/AMNCA. Tak, BUpOOHUIITBO Ta HOCIHHA
0COO/IMBOrO OfATY, BUKOHAHOTO 3 TPAAMLIIHIX TKAaHWH, MO>Xe Oy T ITOB’A3aHe 3 peirifiHnMy, et-
HIYHVMU 4M COL[ia/IbHUMU 3BUYAAMIU.

BignosifHo 10 BuIlle3a3HaYEHOI0 HE CIiJI YIIYCKAT! 3 YBAaryu BIUIMB PO3BUTKY TEKCTU/IBHOI IIPO-
MIC/IOBOCTI Ha MOAy. MaTtepianu, Bi3epyHKM Ta TeXHiKM 0OpOOKM 4acTO CTAIOTh KIIOYOBUMM e€Jle-
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