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ON THE ISSUE OF THE DISTINGUISHING
CONDICTIO AND REI VINDICATIO

One of the difficult topics in the practice and theory of civil law remains
the question on the relationship between condictio and other proceedings
for the return of property to its owner. Occasionally, the criteria for filing
such lawsuits may coincide with the requirements for the emergence of
responsibilities to acquire and preserve property without an adequate legal
foundation, allowing them to collide. Such situation arises when condictio
and rei vindicatio are applied. The relevance of this study stems from a
lack of research on the subject.

There is no particular definition of condictio and rei vindicatio in
contemporary Ukrainian law, but they are commonplace in legal literature
and judicial practice. Rei vindicatio, as defined by O. Pidopryhora and
V. Samoylenko in the relevant article of the Legal Encyclopedia (from
Latin — vindicatio, from vindico: «I defend, I claim, I demand»), originated
in Roman law and was a purely material lawsuit that sought the return of
an item from the illegal possession of another [1, p. 198].

The condictio, according to a definition that was given by O. Pidopryhora
in the relevant article of the same encyclopedia, (from Latin — the demand
for return), originated in Roman law and was a type of lawsuit used for
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damages caused by the unjustified enrichment of the defendant as a result
of non-fulfillment of monetary or material obligations or illegal possession
of an item or money, and returning an item in kind or paying the monetary
equivalent of an item’s value may constitute reimbursement [2, p. 40].

So, as can be seen from these definitions, the main problem in
distinguishing between condictio and rei vindicatio arises in cases when
it comes to reclaiming property by the owner from someone else’s illegal
possession.

The question of reclaiming property obtained or kept by the owner
without a sufficient legal basis is typically governed by art. 387 to 390 and
chapter 83 of the Ukrainian Civil Code. However, as previously stated,
there is no distinction of rei vindicatio and condictio in these norms.

In the scientific literature, there are two major perspectives on the link
between these concepts. Some writers regard rei vindicatio and condictio
as distinct methods for protecting civil rights, while others insist that rei
vindicatio is a sort of condictio. Those who consider rei vindicatio to be
a type of condictio argue that a lawsuit for the return of an item from
someone else’s illegal possession is a frequent instance of a lawsuit for
damages caused by the defendant’s unreasonable enrichment, since such
compensation can also be obtained by returning an item from someone
else’s illegal possession, and an unlawful possession of someone else’s
property is a frequent instance of a lawsuit for damages caused by the
defendant’s unreasonable enrichment.

Those who consider rei vindicatio and condictio to be distinct ways of
protecting civil rights, as criteria for their distinction, name the following
features:

1. Rei vindicatio is of a merely material character, whereas condictio
is legally binding. Therefore, vindicatio requires the return of a single,
specified item, whereas condictio requires the return of either its equal
substitute (the item identical in general qualities) or its monetary equivalent
[3, p. 282].

But some thinkers, such as I. Honcharov, disagree that this result
contradicts art. 1213 of the Ukrainian Civil Code, which specifies that,
in any situation, the property is first restored in kind and, if that is not
feasible, its value is repaid. Consequently, he believes it is also feasible
to return specifically defined items in concerted operations (in kind). In
addition, he believes there are no clear criteria in the scientific literature
for discriminating between items that are personally defined and those that
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are generic. Consequently, rei vindicatio is only an example of condictio
[4, p. 112-116].

2. Rei vindicatio is only feasible if the owner lost possession of the
property against his will, i.e., if the purchaser illegally obtained the
property straight from the owner. If the owner transferred their property to
another person legally and then, without the right to alienate this property,
transferred it to a third party who is a bona fide purchaser, a rei vindicatio
is impossible (except in the cases provided for in the art. 388 of the Civil
Code of Ukraine), and only a possibility of a condictio suit against a person
who did not have the right to alienate this property remains [5, p. 77].

However, 1. Honcharov disagrees that a lawsuit against a person who
unlawfully obtained property from the property’s owner is not a pure rei
vindicatio, as condictio can also be utilized in such a way. Therefore, both
are condictio, and a rei vindicatio claim is just a common example of
condictio against a dishonest acquirer [4, p. 112-116].

3. The rei vindicatio is solely applicable to property that has not truly
ceased to exist, but the condictio is also applicable to property that has
ceased to exist [6, p. 231-239].

But 1. Honcharov thinks that a lawsuit for property that has not truly
ceased to exist must be brought exclusively in accordance with the
requirements for bringing rei vindicatio, as a condictio lawsuit is also
possible for such property [4, p. 112-116].

4. Only the owner of the property from whom it was wrongfully
alienated may file a rei vindicatio suit, while third parties may file a
condictio lawsuit. A rei vindicatio suit can only be filed by the owner of
the property from whom it was illegally alienated, and third parties may
file a condictio lawsuit [7, p. 7].

As for the legal sources of delimitation between condictio and rei
vindicatio, in Ukraine such a source is only judicial practice, which is
essentially based on the Resolutions of the Supreme Court of Ukraine, in
which the Supreme Court states that rei vindicatio lawsuits are filed on the
basis of the reasons specified in Articles 387 and 388 of the Civil Code of
Ukraine, whereas condictio lawsuits are filed on the basis of Article 1212 of
the CCU [8, p. 9-10]. In this instance, the reasons stated in Art. 1212 of the
Ukrainian Civil Code permit the filing of condictiolawsuits concurrently
with other forms of claims for property acquired or preserved illegally.

The fundamental distinction between condictio and rei vindicatio,
according to the Supreme Court, is that condictio claims are filed in
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the case of a legal relationship of a material and legal nature directly
between the owner and the possessor of the property, that is, when
the defendant illegally acquired property that came directly from the
plaintiff’s possession (and not, for example, through third parties),
but not on the basis of a contractual relationship with the plaintiff [9,
p. 6-7].

Nonetheless, the text of art. 387 of the Civil Code of Ukraine does not
indicate that it applies only to parties who are not directly involved in a
material and legal connection. It refers to the owner’s right to reclaim his
property from someone who unlawfully seized it without a sufficient legal
basis. And there is no strict definition of rei vindicatio in the Supreme
Court’s judgments; the conclusion is based only on contradiction with
condictio.

Therefore, the Supreme Court might see a condictio as a common
instance of rei vindicatio. Concurrently, it is crucial to consider the
Supreme Court’s conclusion that condictio and rei vindicatio are mutually
incompatible. Unfortunately, there are no precise criteria for distinguishing
between condictio and rei vindicatio in legal practice or scientific literature
in Ukraine.
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BINCBbKOBUM MEKYJIIN

YV Ha1 yac 3 IpUBOY BOEHHOTO CTaHy, KU OyJI0 yBeeHO 24 JII0TOTO
2022 poky y 3B’s3KY 3 OBHOMACIITAOHUM BTOpraeHHsIM Pociiicbkoi de-
Jiepallii Ha TepuTopito YKpaiHu, BUHUKIIO O€37114 3auTaHb 3 00Ky LUBiIb-
HOTO HACEJICHHSIIOO ITPOBAHKEHHS IIpaBa Ha YCIaIKyBaHHS. Y ITaBHUHY
CHaJIKyBaHHS 31HCHIOBAIIOCS JIMILE 32 3aKOHOM. Taki «3aKOHH1» HaKa3u
MaJil mpiopUTeT Hax Oyab-sikoio Bonero. Y CrapomaBHROMY Pnwmi yimo-
PSIKOBAHICTh MOKJIMKAHHS 10 YCIaJIKyBaHHS 3’SCOBYBAJIacsi CTYIEHEM
BIJINIOBITHOCTI: XTO OyB OJHM3BKUIL 710 IIOMEPIIOTO B MOPSIKY HaTpiapiioi
KPEBHOCTI, TUM 1 3aJIMIIATIOCs MaHO.

Y Pumi crano npuiHITO BHIUIATH MalHO B CaMOCTIWHE YyIpaBIiHHS
(cTazma, opHi yriaas TOIIO) MOPIBHYCHHAM MiJIETINM, 1 padam. Taki Biac-
THUBOCTI HA3UBAJIUCS CBOEPITHUMU 1 HOCWIIM Ha3By peculium. V 11boMy BH-
HUKaJIM B3a€MHi mpaBa Ta 000B’s13kH [ 1, cTop.144].

[exymiii — 1ie MaifHO, MepeaHe paboBIACHUKOM ab0 maTpiapXxoM if-
JETIIOMY, SIKUH Kepy€ LIUM MalHOM 3 METOI0 MOro yTpUMAaHHs, OTPUMaHHs
J0X0y ab0 BUKOPHCTAHHS 1HIITMX KOPUCHUX BIACTHBOCTEH MaifHa.

3 yacoM BHECEHO KiJbKa iHIIMX 3MiH, MOB’SI3aHUX 13 MPH3HAUYCHHAM
Peculium nignernmum. 3araibHUE TPUHIKIT TaBHLOPUMCHKOTO CIMEHHOTO
MpaBa TOJIATaB y TOMY, L0 JKOJHI 000B’SI3KM B CiM’i HE JO3BOJISIIMCS Hi
MIK TJIaBOYO CiM’1Ta I UIENTMMH, Hi MIK IT1JUIETIMMH OJHOTO M TOTO CaMO-
ro maBy ciM’i. Byno BU3HAHO, 1110 MOXKHA OyJI0 BCTAHOBUTH 3000B’ I3aHHS
MIX YJIeHaMHU OJHI€T ciM’T y 3B’sA3KY 3 MPAKTHKOI MOKJIaAaHHs peculium
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