pIIIEHHS PO HEOOXIAHICTh JOCTPOKOBOIO BUKOHAHHS OCHOBHOTO 3000B’sS3aHHS Ta
MOBIJIOMUTH TIPO Take pimieHHs OopkHHMKa. Take MpaBO BUHUKAE Yy KPEAUTOpPA Y
BUIIAJIKy MMOPYLIEHHA OOpPKHUKOM 3000B’s13aHb 3a JOTOBOPOM IPO BCTAHOBJIEHHS
JOBIpUOi BJIACHOCTI (KpiM OCHOBHOTO 3000B’si3aHHS). PimieHHS mpo JOCTPOKOBE
BUKOHAHHS Ma€ OyTM BUKOHaHE OOpKHMKOM mpoTsaroM 30 KajeHJapHHUX JHIB 3
MOMEHTY OTPHUMAaHHS TaKOTO MOBIAOMJIEHHS (SKIIO 1HIIMHA CTPOK HE BCTAHOBIJIEHO
JOTOBOPOM), @ y BHIAJAKy HOIO HEBUKOHAHHS KpPEIUTOpP, BIANOBIAHO, OTPUMAE
MPaBO 3BEPHYTH CTATHEHHS Ha 00’ €KT JAOBIPYOi BIACHOCTI.

Takox MOKM 110 HE BPETYJIbOBAHO MUTAHHS OMOAATKYBAHHS MEPEXOIy MpaBa
BJIACHOCTI TMiJl Yac TMepelaHHs MaliHa y JOBIpYy BIACHICTb, a IOTIM HOTO
MOBEPHEHHS BIACHUKY YU MPOJAAXy TpeTii 0cobi. Binrak omiHUTH NpuUBaOIUBICT
JaHOTO 1HCTUTYTY 3 (PIHAHCOBOI CTOPOHM MOKM L0 HE MOxJuBO. IIpore, Taka
HOBEJIa 3aKOHOJABCTBA SK I1HCTUTYT JOBIPYOi BJIACHOCTI, Ha Hall HOIJISA €
OJIHO3HAYHO TO3UTUBHUM MOMEHTOM, Ta Yy CBOEMY DPO3BHUTKY, MaOyTh, 3/1aTHa B
OUIBIIII YACTUHI KOHKYPYBATH 3 1IOTEKOIO.

Kuaro4oBi cJjioBa: 10Bipua BIJIACHICTH;, 3a0€3MEUEHHS BUKOHAHHS 3000B’s3aHb;
JOBIPYMA 3aCHOBHHK; JOBIPUM BIIACHUK.

Keywords: trust property; ensuring fulfillment of obligations; trusted founder;
trustee.
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REVERSE VEIL PIERCING: AMERICAN WAY AND ITS ADOPTION IN
UKRAINE

Today, Ukraine is faced with the task of creating the most favourable
investment environment aiming to attract foreign investors and promote European
integration processes. It was emphasized by the Prime Minister Alexei Goncharuk
that reforms intended to attract foreign investment are one of the top priorities of the
new government [1]. In order to create an enabling environment, the national system
of law is challenged to ensure the rule of law, transparency of legislation, fair and
impartial judiciary and removal of bureaucratic barriers.

The legal system of the state is an important factor for foreign lenders and
businesses preferring to invest in a well-protected and safe market. In order to
increase investor protection and maximize financial benefits several foreign
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jurisdictions have introduced exceptions to the doctrine of separate corporate
personality.

Most international investment treaties allow direct or indirect controllers of the
company to benefit from the reverse veil piercing. Traditional views on limited
liability and separate corporate personality are set aside to enable the controlling
shareholders to advance a claim against the host state for harm suffered by the local
company. Thus, under an investment treaty the corporate veil is disregarded in
favour of the controller, the parent company in particular. Anil Yilmaz Vastardis and
Rachel Chambers have named situations like this a «treaty-based reverse veil
piercing» [2].

For example, the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States [3], that entered into force on 14
October 1966 and was ratified by the Law of Ukraine on 16 March 2000 [4], allows
the corporate veil to be pierced in reverse. However, this legal mechanism is hardly
reflected in the domestic system of law.

Issues of legislative consolidation of the doctrine of piercing the corporate veil
were studied and repeatedly brought up for discussion by such Ukrainian legal
scholars as Y. Akimenko, N. Blazhivska, E. Dyadyuk, I. Grishina, T. Karnauh, O.
Kibenko, O. Kologoida, I. Lukach, R. Maidanik, V. Makhinchuk, B. Shuba, Y.
Sokolovskaya, I. Spasibo-Fateeva, Y. Zhornokuy.

The author of this paper focuses the attention on the notion of reverse veil
piercing. The aim of this article is to identify advantages and disadvantages of the
backward piercing and, after weighing its pros and cons, determine the feasibility, or
the lack thereof, of implementation of certain provisions and principles of the
concept into the national legal system. The use of reverse piercing construct is
exemplified by its application in the US court practice, the most attractive
jurisdiction in the world for foreign direct investment for the last seven years [5].

Reverse veil piercing allows the personal debt of a controlling shareholder to be
imputed onto the company. In a group of companies it avails the parent to claim
directly against its subsidiary’s debtors. Piercing the corporate veil in reverse is a
controversial concept, not having been accepted in all the state courts.

Reverse veil piercing was applied in the notorious Curci Investments v.
Baldwin [6], where the Fourth District Court of Appeals established that backward
piercing was available in California and appropriate in the case. The court draw the
line between reverse veil piercing against a corporation and against the LLC basing
the reasoning on the alter ego doctrine and confining the remedy to unique
circumstances. It was held that reverse veil piercing may be available if no innocent
shareholders and corporate creditors are harmed [7] and an inequitable result would
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occur if the court maintains the veil of incorporation [8]. If all requirements are met
the company‘s assets can be seized to satisfy controller‘s personal debt.

When deciding the Curci the court relied on the outside reverse veil piercing
doctrine. The precedent emphasized the equitable nature of the remedy with its
essence in reaching the justice. The question is whether employment of the reverse
piercing provisions would always lead to a fair and just result. One the one hand,
subjecting entity’s assets to the claim brought by the controller’s personal creditors
can harm other non-culpable shareholders and creditors of the company. Analyzing
the cases of outsider reverse veil piercing David Cabrelli claims that such practice
puts companies at a competitive disadvantage [9]. The Curci has shown that one
should not rely on the asset protection when establishing an LLC. In regards to the
insider reverse piercing it seems fair that «incorporators of a company must bear all
the consequences of its incorporationy [10].

On the other hand, the separate personality of the company should be
disregarded in order to hold the unscrupulous controllers that are hiding behind the
corporate veil, accountable. Outsider reverse veil piercing is often applied when an
individual debtor is attempting to conceal assets from the creditor under the
company’s «roof». When reaching a decision the court always examines the
controller’s questionable transfers of assets to the company. A member of the
company deliberately using the entity to evade their legal obligations cannot
reasonably expect for the separate personality of the legal entity to be respected.

Of particular interest is the «unitary interesty» test proposed by Michael J.
Gaertner. It is a two limb test designed specifically for claims seeking to reverse
pierce the corporate veil. The first step is essentially a single economic unit test
summarized in the question of «whether the interests of the corporation and its
owners are so completely merged that neither concern could realistically be
considered a separate economic entity». If the first step is satisfied the court should
proceed to consider the «relevant public policy and equitable considerations and
determine whether such concerns weigh for, or against, permitting a reverse pierce»
[11]. The test is of current interest because it brings the court’s attention to the
economic reality of the relationship between the company and its controller as well
as highlights equitable and public policy concerns.

To conclude, under usual circumstances the separate personality of a company
should be respected. However, conventional corporate theory does not contemplate
modern economic practices. Today, there is an urge for a possibility to pierce the
veil in exceptional circumstances. It is submitted that non bona fide controllers
should not rely on the protection granted by the separate corporate personality. The
corporate veil should be set aside when adherence to the fiction of separate legal
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personality would lead to injustice. It is argued that availability of the reverse
piercing mechanism will encourage the members to maintain the separate existence
of their companies diligently.

Enabling the remedy of reverse piercing, Ukraine will bring the national
legislation into line with international conventions, contribute to the country’s
integration into the world economy and raise additional capital. The author proposes
to introduce the principle of outsider reverse veil piercing into the domestic law
through adoption of the unitary interest test. Although it was proposed by Michael J.
Gaertner more than 30 years ago, recent developments in the US case law suggest its
relevance, as was demonstrated by the Curci. The test demands nearly complete
merger of company’s and controller’s identities and addresses equity and policy
concerns, including the potential harm done to innocent shareholders and creditors.
Setting the bar high, the unitary interest test insures that reverse veil piercing affect
only a limited number of company members. Implementing the concept of outsider
reverse piercing Ukraine will enhance the efficiency of the legal system and create a
more welcoming environment for the foreign investment.
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Kyuepasenxo Bikmopia Cepeiiena,
acnipanmka Kageopu yugiibHo20 npasa
Hayionanvnoeo ynieepcumemy «Ooecvka opuoudna axaoemisy

IMMPABO HA 3ABYTTA SIK CIIOCIB 3AXUCTY OCOBUCTHUX
HEMAHWHOBUX ITPAB ITIOPYIIEHUX B MEPEKI IHTEPHET
®opMyBaHHA  1HGOPMAIIHHO-KOMYHIKAIIMHUX ~ TEXHOJOTIH  00yMOBHIIO
BUHHUKHEHHS €JMHOTO CBITOBOTO 1H(OPMALIIMHOTO MPOCTOPY, KU, 3 OJJHOTO OOKY,
XapaKTepU3yeTbCs  HIMPOKMMHU  MOMJIMBOCTAMHU Ui peajizalii  OCHOBHHX
1H(OpMAaIIHUX MpaB JIIOJIMHU, a 3 1HIIOTO 0OYMOBJIIO€ BUHUKHEHHSI HOBUX 3arpo3
11 OCHOBOTIOJIO’KHUX TIPaB.

Konmeniist «mpaBa Ha 3a0yTTs» BUHUKIA 3 Oa)KaHHS JIIOJCH MPOXKHUTH CBOE
KUTTS, HE OyIy4Yd CTUTMATU30BAHMMH HACHIJKaMH T[I€BHOi ii, 31HCHEHOI B
munysnoMy [1]. Konuemniiisi 3a0e3nedye MOXKIUBICTD JIIOAUHI OYUCTUTU CBOE J0Ope
iM’s Bl HETIPUEMHMX acolliamiii 3 MOMUJIKaMH B MUHYJIOMY, abo 3 iH(opmarii€ro,
sIKa He BiAMOBiaae mificHocTi [2].

Konrenitist Mae Tpu rpasi: npaBo Ha 3a0yTTs CYJOBOIO MHUHYJIOTO, NMPAaBO Ha
3a0yTTs, BCTAHOBJIEHE 3aKOHOAABCTBOM TMPO 3aXMCT JaHUX 1 mudpoBe mpaBo Ha
3a0yTT, sIKE CTAHOBUTH OCOOMCTI JIaH1, [0 MalOTh TEPMIH Jiii a0 3aCTOCOBYIOTHCS B
KOHKPETHHX yMOBax couiagbHux Mmepex [3]. B mexax nanoi pobotu Hamu Oyne
PO3TJISTHYTO MPaBo 3a0yTTs BCTAHOBJIEHE 3aKOHOJABCTBOM IIPO 3aXUCT JIaHUX.

[IpaBo Ha 3a0yTTs TICHO TOB’Si3aHE 3 MPaBOM Ha 1MEHTUYHICTh. OCTaHHE
BU3HAYAETHCS SIK MOKJIMBICTH KOHTPOJIO HAJ OCOOMCTHUMH JaHMMH, MPABO 0COOU
BUpIIIYBaTH, fiKka iH(opmanis npo Hei Oyae po3KpuTa, KOJIO OCi0 Ta MpPUYUHU
po3kputTst [3]. Peanizyroun mpaBo Ha 1JIGHTHUYHICTh 0co0a 3MIMCHIOE [1i, 1I0A0
dhopMyBaHHsS BJacHOTO o0Opasy, WOro MpejCcTaBJICHHS 1 PO3BUTOK y CHIUJIKYBaHHI 3
iHmuMu roaeMu [4]. Ocoba peanizye cebe y myOaiyHOMY IMPOCTOPI Ta TBOPHUTH
BJIACHY 1CTOpIiIO0, SIKa Y3TOJKYETHCS 31 CIOAIBaHHSIMHM, Oa)XKaHHSAMH 1 CTpaxamu,
aKTyaJlbHUMHU Yy CYCIUIBCTBI YU oOkpemiit cminbHOTI [5]. IlpaBo Ha 3a0yTTs
3a0e3neuye QyHKIIOHYBaHHS BUUEPITHOT Ta aKTyaJIbHO1 1H(GopMallii mpo ocody.

[IpaBo Ha 3a0yTTs CHPSMOBAHO HA 3aXHUCT OCHOBHUX MpaB OKpeMHUX o0cCiO.
31e01Iblll, Ha MPAKTHUII, MPAaBO Ha 3a0yTTs 3aCTOCOBYETHCS, SIK CIOCIO 3aXHCTy
MpaBa Ha HEJOTOPKAHICTh MPUBATHOTO 1 CIMEHHOTO XUTTA, BTIM (PaKTUYHO JAHOIO
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