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[MTOYATOK HAYKOBOI'O WJIAXY

YAK 347.63:342.727-053.2

TepelweHko Iana IropoBuu,
mMarictp npasa,

HaujioHanbHUI yHiBepcuTeT «OAECbKa HOPUAMYHA aKaAeMis»

BPAXYBAHHA AYMKWU OUTUHH
NP BUPIWEHHI MUTAHb, WO CTOCYIOTbCA T UTTA

MocTtaHoBKa nNpobAeMM. AKTyaAbHICTb AaHOI
TeMu 06yMOBAEHA TUM, LLLO Y CyYaCHMX NpaBOBUX CUC-
TeMax AMTMHA OAHO3HAYHO BBAXAETbCHA CyH'EKTOM
npasa Ta Mae 3HauyHui obcsar npaB.OaHak 6escnip-
HUM 3aAULLIAETbCA TOW GaKT, WO AUTUHA € HanbiAbL
BPa3AMBOO CTOPOHOK B OYAb-IKMX KOHMAIKTHMX Ci-
MEMHWUX NPaBOBIAHOCUHAX, | caMe Ha il AOAI BUMapaE
Hanbinblle cTpaxAaHb Ta BTpart. icaa patudikauii
KoHBeHLjii OOH «[1po npaBa AUTUHW», MPUMAHATOI pe-
3oA0Lieto 44/25 leHepanbHoi Acambaei OOH Bip 20
AMctonaasa 1989 poky, YkpaiHa akTUBHO po36byaoByE
CBOE HallioOHaAbHE 3aKOHOAABCTBO 3 MeTOto 3abeane-
YeHHSs, 3AIMCHEHHSA Ta 3axWCTy NpaB AiTEW BIAMOBIA-
HO AO Mi>XKHApPOAHO-MPaBOBUX CTAHAAPTIB. [TPUNHATTA
CimenHoro koaekcy Ykpainu (pani CK Ykpainu) Bia 10
ciuHa 2002 poKy € BaXAUBUM KPOKOM Yy CTBOPEHHI
BIAMOBIAHOTO MPaBOBOrO MexaHi3my 3abeaneuyen-
HS1 NpaB AMTMHKM B YKpaiHi. CK YkpaiHu nepeabavae
HOPMAaTMBHE 3aKpPiNAEHHA 0COOUCTUX NPaB AUTUHU, Y
TOMY YMCAI 11 Taki NpaBa fK: NpaBo HBYTU 3aCAyXaHOH
6aTbKaMK Ta NPaBoO Ha BiAbHE BUCAOBAOBAHHA CBOET
AYMKMU.

CtaH pochipKeHHA TeMu. OCTaHHIM Yyacom 0Co-
6u1CTi NpaBa AMTUHW CTatOTb NPEAMETOM BXe OiAbLu
PETEABHOrO HAyKOBOro 0OroBOPEHHNA YKPaiHCbKMX
NpPaBHKUKIB, 30KPEMa Ui MUTAHHA PO3IAAAQHOTLCA Y
pobotax €.0. XaputoHoBa, O.l. CadoHunk, O.M. Ka-
ANITEHKO, NMpPOTEe NpPaBO AUTUHMW BiAbHO BMCAOBAKOBATH
CBOI NMOMASIAM Ta AYMKM 3 YCiX MWUTaHb, LLO CTOCYETbCA
i1 XXWTTS, AOCAIAKYETBCS GparMeHTapHO, a MOAOXEHHS
HOBITHbOIO CIMEMHOr0 3akOHOAABCTBa 3 peaAizauii
LbOro npaBa BUKAWKAE Harato nuTaHb My npaBo3ac-
TOCOBHIW NpaKTuLi.

MeTolo AOCAIAKEHHA € AOCAIAXKEHHS NUTaHb
CTOCOBHO MpaB AWTWHU, OCOBAMBO TWX, A€ Ti AyMKa
Ma€e BaXAMBE 3HAUEHHS, Ta Mae ByAnM He TiIAbKK BU-
CAYXaHO, ane ¥ NOBMHHA MaTK MepLLIOYEeproBe 3Ha-
YEHHS.

BuUKAapeHHA OCHOBHOro Mmarepiany. 3ripHO 3 Mix-
HapPOAHMMM Ta HaLLiOHAABHUMMW NPaBOBMMW HOPMaMK1 AO

npaB AUTUHU HAAEXWTb, 30KpEMA, MPaBO Ha BpaxyBaHHSA
Tl AYMKM LLIOAO MWUTaHBb, SIKi CTOCYOTLCA 11 XMTTA. 30Kpema,
BIAMOBIAHO AO NMOAOXeHb cT. 12 u. | KoHnBeHuji OOH Bia
20 auctonapa 1989 p. «[1po npaBa AUTUHW» (paTndiKo-
BaHa YKpaiHoto 27 atotoro 1991 p.), AepxaBu-yyacHULI
3ab6e3neuyroTb AWTUHI, 3AaTHIN cHOPMYAOBATU BAAC-
Hi MOrAsiAM, MPaBO BIAbBHO BUCAOBAIOBATU L MOTASIAM
3 YCiX NUTaHb, WO TOPKAOTbCA AUTUHW, MPUYOMY MO-
rASIAQM AUTUHU NPUAIAAETLCA HAAEXHa yBara 3riAHo 3
il BikOM i 3pinicTio. 3 LIED METOKO AUTUHI, 30KpeMa,
HaAAETbCS MOXAMBICTb BYTW 3aCAyXaHOHO B XOAI ByAb-
SIKOFO CYAOBOMO UM aAMIHICTPATUBHOIO PO3rASIAY, LLO
CTOCYETbCA AUTMHM, 6e3nocepeaHbo abo uepes npea-
CTaBHWKa UM BIANOBIAHWI OpraH y Nopsiaky, nepepba-
YeHOMY MpouUeCyaAbHUMWU HOPMaMK HauioOHaAbHOro
3aKOHOAABCTBA. 3riaHo 3i ¢T. 13 KoHBeHLi npo npaBa
AVUTUHU AUTMHA Ma€ NpaBo BiAbHO BUCAOBAKOBATH CBOI
AYMKM; Lie MpaBO BKAKOUAE CBOOOAY LLYKATH, OAEPXKY-
BaTW Ta nepepaBaTy iHGopmaLito Ta inel ByAb-AKOro
pOAY, HE3AAEXHO BiA KOPAOHIB B YCHIM, MACbMOBIM U
APYKOBaHi ¢opmi, y Gpopmi TBOPiB MUCTELTBA UM 3@
AOMOMOrOLO iHLIMX 3acobiB Ha BMOIP AMTUHKU. OTXe,
BMepLIe CepeA MiKHaApPOAHO-NPaBOBUX CTaHAAPTIB
npaB AWTUMHKM NepepbayeHo NpPaBo AK NPaBO BiAbHO
BUCAOBAKOBATM BAACHI MOIASIAM, Ta NPaBO BiAbHO BU-
CAOBAKOBATK CBOI AYMKMU.

€Bponencbka KOHBEHLS MPO 3AIMCHEHHA NpaB
AiTen Bip 25 ciuHA 1996 poky, patndikoBaHa 3ako-
HOM YKpaiHu Bip 3 cepnHsa 2006 poky Ne 69 - V, y
c1. 3 nia Ha3Boto «[MpaBo 6yTH iHGOPMOBaHUM Ta BU-
CAOBAKOBATW CBOKO AYMKY MiA Yac PO3rAsiAy crnpaBu»
nepepbayae, WO AUTMHA, KA BHYTPILLIHIM 3aKOHO-
AABCTBOM BM3HAETbCHA TaKOMO, LLIO MAE AOCTaATHIN pi-
BEHb PO3YMiHHS, MiA Yac PO3rAsAy CYAOBUM OpraHom
CrnpaBM, WO CTOCYETbCA 1i, HAAIASETLCA NpaBamMu: a)
OTPUMYBATU BCHO BiANOBIAHY iHGOpMaLto; 6) OTpUMY-
BaTW KOHCYAbTALiO Ta MaTh MOXAMUBICTb BIAbHO BU-
CAOBAIOBATU CBOI AYMKW; B) ByTU MPOiHPOPMOBAHOO
NpPO MOXAMBI HaCAIAKM peanisalii LmMx AYMOK Ta npo
MOXAMBI HACAIAKM BYAb-AKOTO PilEHHS.
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Tak, A.b. MakcMumoBMY BKasye, LLO HOPMaTUB-
He 3aKpiNAeHHA npaBa BUCAOBAOBATU CBOK AYMKY
CBIAUMTb HE TIAbKM NMPO BU3HAHHS AEPXaBOK AUTUHM
BOAOAIAbLIEM LIbOrO NpaBa, a ¥ NPo BU3HAHHS i AtO-
AMHOLO, iKa Ma€ npaga, WO 3a KiHLEBUM PaxyHKOM
NO3UTUBHO MO3HAYAETbCH Ha il GOPMYyBaHHI AK OCO-
6UCTOCTI, OCKIAbKM MeTa Ta LjiHHICTb 3aKOHY - Yy 3a6e3-
eyeHHi BcebiuHoro po3BUTKy ocobucTocTi [5, ¢. 61].

Y BITYU3HAHOMY 3aKOHOA@BCTBI TEX 3aKPINAEHO
BIANOBIAHI MOAOXEHHS; 30KpeMa, cT. 9 3Y «[1po oxo-
POHY AUTUHCTBa» Bip 26 KBITHA 2001 poKy 3aKpinAte
npaBO AMTUHW Ha BiAbHE BMCAOBAOBAHHS AYMKW Ta
OTPUMaHHSA iHGOopMaLi; 3ripAHO 3 MOAOXKEHHAMM CT.
171 CK AMTMHA, IKa MOXE BMCAOBUTU CBOH AYMKY,
Mae 6yTv BUCAYXaHa MpW BUPILLEHHI MiX BaTbkaMu,
iHLWKMMK ocobaMu Cropy LLOAO il BUXOBaHHS, Micus
NPOXWBAHHSA, Y TOMY YUMCAI NPWU BUPILLEHHI CNOpY Npo
no3baBAeHH:A B6aTbKiBCbKMX MpaB, NOHOBAEHHA 6aTb-
KIBCbKMX MpaB, a TakoX CMOpy LOAO YNpaBAiHHA ii
MarHoMm. OAHaK maTtepiaaM CyAOBOI MPAKTUKK CBIA-
yaTb, LLLO CYAM HE 3aBXAN AOTPUMYHOTLCH BUMOT 3aKO-
HY LLLOAO 3’SICYBaHHS Ta BpaxyBaHHS AYMKW AUTUHW.

Tak, BuHOrpapiBCbkMi paoHHMI cyp 3akap-
naTcbkoi 06AacCTi PO3rAsSIHYB CnpaBy 3a 3asiBOHO MPO-
Kypopa BrHOrpaaiBcbkoro panoHy npo no3baBAeHHS
6aTbkiBCbKMX MpaB [1.b. Ta b.P. cTocOBHO HENOBHOAIT-
Hix B.1., 1994 p.H., Ta B.0., 1995 p.H. Y maTepiarax
crnpaBu BIACYTHI BIAOMOCTI Npo 3’siCyBaHHS AYMKK Ai-
Tel, xoua BHAUYAETHLCS, LLLO Taka AYMKA HEMOBHOAITHIX,
AKMM Ha yac Po3rasipy crnpaBu Byao BianosiaHo 13 Ta
12 pokiB, mana 6 6yTu 3’'AcoBaHa, i cya NoBMHEH 6yB
AATW i1 OUiHKy. PilueHHAM Bip 25 6epesHs 2008 p.
NO30BHi BUMOIM ByAO 3aA0BOAEHO.

OAHaK y cypAiB BUHMKAE Garato nutaHb 3 npu-
BOAY AOTPUMAHHS CyAaMu 3a3HaueHUX BUMOT, 30Kpe-
Ma Mpo Te, 3 AKOro BiKY AUTUHU 1i AYMKa Ma€e Bpaxo-
ByBatucA. CAip 3BEPHYTH yBary, WO 3aKOHOAABCTBO,
30kpema CK, He MICTUTb YIiTKOI BKa3iBKW Ha BIK, MNO-
UMHAKOUM 3 AKOr0 AyMKa AMTMHWM Mae BpaxoByBaTu-
cA. HatomicTb LLOAO 3roaM AUTMHU Ha YCUHOBAEHHS
NOAOXEHHAMMK Y. 1 cT. 218 CK BCTAaHOBAEHO, LLO AAS
YCUHOBAEHHSI AMTMHM NOTpibHa ii 3ropa, AKLLO BOHA
AOCSAITA@ TAKOTO BiKy Ta PiBHA PO3BMUTKY, LLO MOXE il
BUCAOBUTW. 3ropa AUTUHU Ha il YCUHOBAEHHS AGETbCSA
y dopMmi, AIKa BiANOBIAAE 1 BIKOBI Ta CTaHy 3A0POB’S.
BianoBiaAHO A0 u. 3 3a3HauYeHOI CTaTTi YCMHOBAEHHS
NpoBaAUTLCA 6€3 3roAM AUTUHM, KLLO BOHA Y 3B’A3KY
3 BikoM ab0 cTaHOM 3A0POB’A HE YCBIAOMAIOE daKTy
YCMHOBAEHHS. ToHBTO 3aKOHOAABYO BCTAHOBAEHO He
Ti YMOBM, 3@ SIKMX AYyMKa AMTUHW NOBUHHa ByTW Bpa-
XOBaHa, a Ti, 3a SKUX 3ropa AUTUHW HE BUMaraerbcs:
BIAMOBIAHMI BiK, CTaH PO3BWTKY Ta 3A0POB’A. Biano-
BiAHI MOAOXEHHA 3aKOHOAABCTBA HE 3aBXAW CyAM
BPaxoBYHOTb.

3ripHo i3 u. 3 ¢T. 171 CK cya mMae npaBo nocta-
HOBWTW PilLEHHS BCynepey AyMUI AUTUHU, SKLLO LibO-

ro BUMaratoTh ii iHTEPECU (3a BUHATKOM CrpaB Mnpo
YCMHOBAEHHS). OAHAK Lie He 3BIAbHSIE CYA Bia HEOOXIA-
HOCTI 3’icyBaTh AYMKY AUTUHU.

BoueBnab, WO fAK MiXHapPOAHO-NPaBOBi AOro-
BOPM, TaK i HOMATUBHO-NPABOBiI akTM YKpaiHW no-
pi3HOMY Has3WBalOTb NpaBa AWTUHU: «PaBO BiAbHO
BUCAOBAIOBATU MOIMASIAM», «MPaBO AUTUHW OyTU BU-
CAYXaHOto», «MpaBO AUTUHW Ha BIAbHE BUCAOBAEHHS
AYMKW». B HOPUAMYHIN AiTepaTypi 3ycTpivaeTbes Lie W
BU3HAYEHHS LbOro npasa sk «npaBo AUTUHW Ha Bpa-
XYBaHHS 11 AYMKK NMPU BUPILLEHHI NUTaHb, LLLO CTOCY-
FOTbCS i1 XKUTTSI».

OTxe, nepLu 3a BCe BUHMKAE NUTAHHA NPO CiB-
BIAHOLLEHHA TaKMX MOHATb, AK «AYMKM», «MOTASAMN».
Cy4yaCHUWIM TAYMAUYHUIM CAOBHUK YKPAIHCbKOI MOBMBU3-
Hauae «MorAsiA» K AYMKY, CYAKEHHS NpPO LOo-HeBYAD,
TaKOX «MOrAAiA» TAYMAUMUTb SIK NMEBHY CUCTEMY nepe-
KOHaHb, YABAEHb [3, €. 561]. AHaAI3yrOUM MOAOXKEHHS
KoHBeHUji npo npaBa AnTMHU A.B. MakcMmoBUY npa-
BUMAbHO 3a3Hauae€, L0 BCEPEAUHi camoi KoHBeEHL,i
TEPMIHU «[MOTASA» | «AYMKa» HEe PiBHO3HAYHi, OCKIAbKMK
nopyu 3i CT. 12, Aka 3akpinAtoe NpaBo AUTUHM BUCAOB-
AKOBATK CBOI NOTASIAM, Y CT. 13 KOHBEHLT B AKOCTI ca-
MOCTIMHOIO npaBa PO3rAAAAETbCA NPaBO AUTUHU BU-
CAOBAIOBATU CBOIO AyMKY. Lle npaBo Bkiouae B cebe
BIANOBIAHO CBODOOAY LLYKATH, OAEPXYBaTH Ta Nepeaa-
BaTW iHdopMaLito Ta iaei ByAb-AKOro pPoAy He3anex-
HO BiA KOPAOHIB B YCHil, MUCbMOBI Y1 APYKOBaHi
dopmi, y dopmi TBOPIB MUCTELITBA YK 3a AOMOMOIOH
iHWKX 3ac0biB Ha BUOIP AUTUHU. TAKMM UMHOM Y TEK-
CTi KOHBEHLii MOHATTA «MOrAAA» | «AYMKa» PO3pi3HS-
FOTbCA HE TIABKW TEPMIHOAOTIYHO, ane 1 3a 3MiCTOM 1
06CcAroM BM3HAUYEHOTO KOXHUM i3 HUX Cy6’EKTUBHOIO
npa.a [2, c. 62].

BapTto 3ayBaxuTu, WO NOMASAU AUTUHU BIAPI3HA-
FOTbCS BiA 1i AYMOK BXe BiAbLL YCBIAOMAEHUM Xapak-
TEPOM BUCAOBAHOBAHHA. BE3YMOBHO, WO MOXAUBICTb
AUTUHU BUCAOBMTU TMOTASIAM, AYMKWU 3aAEXUTb BiA
PiBHSA i pO3BUTKY Ta BiKy. 3 uboro npusoay .A. Tpu-
NyAbCbKMI 3a3Havae, Wo B KoHBEHLii Npo npasa Au-
TUHW 3aKPINAEHO, LLLO Take NPaBO HAAAETLCHA AUTUHI,
3paTHIM chopMyAOBaTM BAACHI Morasaun. BianosiaHo
AO 4. 2 cT. 171 CK YKpaiHu noBuHHa ByTW BUCAyXa-
Ha AUTUHA, IKa MOXe BUCAOBUTU CBOIO AYMKY. TakuM
UMHOM, AK AIAbKM AMTMHA AOCATHE AOCTaTHbOrO CTY-
NeHst PO3BUTKY AAS TOTO, LLLO6 Lie 3pobuTH, BOHa Mae
npaBo O6yTK 3aCAyXxaHOH B XOAi BYAb-AKOr0 CyAOBOrO
UM aAMIHICTPATUBHOIO PO3rAsiAy, WO 6e3nocepepHbo
il CTOCYETbCA UM CcynepeunTb i iHTepecam. 3anexHo
BiA BiKy AMTMHM i AyMUi Hap@ETbCA Pi3HE NpaBoOBeE
3Ha4yeHHA. KOHBEHLIA Npo npaBa AUTUHWU MPUMNUCYE
«MPUAIAATK yBary noraspam AMTUHM BIAMOBIAHO AO i
BiKy Ta 3pinocTi» [4, ¢. 90]. H0.C. YepBOHM, KOMEHTY-
FOUM NOAOXKeEHHSA cT. 171 CK YkpaiHu, Bkasye, Wwo Y. 2
L€l CcTaTTi NPAMO HE BCTAHOBAIOE BiK, 3 AKOrO AUTUHA
Ma€ npaBo BiAbHO BUCAOBABATWU CBOKO AYMKY. Y KoH-
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BEHLii NpO npaBa AUTMHM Take NPaBO BM3HAETbCA 3a
AUTUHOK, fIKa 3paTHa CHOPMYAKOBATU BAACHI MOrAs-
AW. TaKUM YMHOM, AUTMHA Ma€E NPaBO BUCAOBAKOBATH
BAACHI AYMKW TOAI, KOAM BOHa AOCHArae NeBHOro pPiB-
HSA PO3BUTKY, LLLO AO3BOASE i1 BUCAOBAIOBATU BAACHY
TOUKY 30PpYy Ha Te UM iHLlEe NUTaHHSA, Lo 6e3nocepes-
HbO CTOCYETbCS il iHTepeciB (BMOIpP HaBYaAbHOIO 3a-
Knapy, POpMKM HaBYaHHSA, opraHi3auii AO3BIAAS TOLLO).
3 UbOro camMoro MOMEHTY BOHa Ma€ npaBo 6yTh BU-
CAYXaHOI MiA Yac CyAOBOro UM aAMiHICTPATMBHOIO
po3rsiay, WO CTOCYETbCA ii iHTepeciB [5, ¢. 292]. Ha
AYMKY K.E. AeMUAEHKO, BU3HAUYEHHSA PIBHS PO3BUTKY
AUTUHU Y BUMNAAKAX, KOAM HeobxipHO 3adikcyBath ii
AYMKY FOPMAMYHO, HE MOXe BYyTU XXOPCTKO 3aKpinae-
He, BIkOBMMM NMoOKa3HWKaMW. BTiMm, aBCOAOTHO AOTiu-
HO CrpUMUMaTH piBEHb PO3YMOBOIO PO3BUTKY AMTUHM
y 3B’A3KY 3 il apanTauiero y CycniAbCTBI, 30Kpema no-
YaTKOBOIO 3aranbHO 0CBITO (6-10 pokKiB), a TakoX
iHAMBIAYyAABHUMW MOKA3HUKaMK PO3BUTKY OKPEMOI
AVUTUHU. [IPONOHYETLCA BCTAHOBUTKU BIKOBY MEXY (Ha-
NPUKAAA, 7 POKIB) MOYMHAKOUM 3 AKOI BMCAOBAEHA
AWUTUHOIO AYMKa 3 MPUBOAY TOMO UM iHLLIOMO MUTaHHSA
cnpuiimanacs 6 Ak obos’askoBa [6, ¢. 154-155]. Lo
CTOCYETbCSI 060B’A3KOBOCTI AYMKU AUTMHU 3 MEBHOMO
MUTaHHA 1T XWTTA, TO CydacHUM MiaXia 3aKOHOAABLSA
3 UbOro npuBOAY € NPaBUAbHUM i AOTIYHWUM, OCKIiAb-
KW CyA Ma€ npaBO MOCTAHOBWUTU PilLEHHA BCynepeuy
AYMU| AMTUHM, AKLIO LbOrO BMMAarawTh il iHTepecu.
Came iHTepecH AUTUHW MatoTb YTV BM3HAYAAbHUMM
npu BpaxyBaHHi abo HeBpaxyBaHHI AYMKW AUTWMHU 3
MUTaHb il XUTTS.

BianosipaHO A0 cT. 57 CimenHoro kopekcy Po-
cincbkoi ®epepalii (CK PO) auTrHa Mae npaBo BU-
CAOBAKOBATU CBOKO AYMKY NMpPKW BUPILLEHHI Y CiM'T ByaAb-
AKOro NUTaHHSA, WO CynepeyunTs il iHTepecam, a TakoX
6yTH 3aCAYXaHOH Y XOAI BYAb-AKOrO CYAOBOTO UM aAMi-
HICTPNTMBHOIO PO3rAsAy. BpaxyBaHHA AYMKU AUTUHM,
fka AOCArAA@ AECATU POKiB, € 060B’A3KOBMM, 3a BW-
HATKOM BUMAAKIB, KOA LLe CyNnepeunTs il iHTepecam. Y
BUMNaAKax, nepepbaveHnx CK PO (cr.cT. 59, 72, 132,
134, 136, 143, 145), opraHu oniku i niknyBaHHa abo
CYA MOXYTb MPUMHATU PilLEHHSA TiIAbKM 3@ 3rOAOHD AM-
TUHW, WO AOCSITAA BiKY AECSITU POKIB.

AHaAi3 ciMenHoro 3akoHopaBcTBa YKpaiHu, Po-
cincbkoi Pepepalii CBIAUMTB, LLIO CAiA PO3PIHATH LLE
M TaKi NOHATTA, SK «3roAa AMTUHM» | «AYMKa AUTUHW».
Be3yMoBHO, L0 3ropa AMTMHU Nepepbayae No3nTUB-
Hy BiAMOBIAb Ha NWTaHHA abo AO3BIA Ha LLO-HEOYAD.
3ropa MOXxe po3rAaAaTUCh AMLLE K B3aEMHa AOMOB-
AEHICTb, CMiAbHICTb AYMOK, NOPO3YMiHHA TOLLO. Y TOM
Xe vac pAymka Moxe Byt pi3Hoto, i HeOOOB'I3KOBO
AyMKa AUTMHUM Byae cniBnapatv 3 AyMKamu, NorAsipa-
MM iHLIMX YUMCHMKIB cnopy. AyMaeTbCs, L0 CiMenHe
3aKOHOAABCTBO YKpaiHW He MOBWUHHO MICTUTU TaKMX
OLHOYHMX MOHATL: «MNOTPIBHA 3ropa AWTUHM, SAKLLO
BOHA AOCAIAa TaKoro BiKy, WO MOXE i BUCAOBUTU»,

«noTpibHa ii 3roaa, SIKLLLO BOHA AOCSITA@ TAKOro BiKy Ta
PiBHSI PO3BUTKY, LLO MOXE ii BUCAOBUTW», K LIE Ne-
peabaveHo 4. 1 ct. 218, ct. 253 CK YkpaiHu. AKLWo
3aKoHOAaBeLb nepepdavac HeobXiAHICTb OTPMMAHHS
3roAM AMTMHM, TO OpMa npaBa NoBWHHA 6yTW BU3HA-
YeHOto, HEODOXIAHO YiTKO BU3HAUYMUTU BiK AUTUHU, 3 AO-
CArHEHHAM AKOro HeobxiaHa came ii 3roaa. LLLo x cTo-
CYETbCA AYMKWU AUTWHM, TO NPaBO BUCAOBUTU AYMKY,
6e3yMOBHO, 3aA€XUTb BiA PIBHA $i3UUHOrO Ta Ncmxiy-
HOrO PO3BUTKY AMTUHU, BiKy AUTUHW, NPOTE M Y TAKKX
BUMaAKaX CAIA BIAXOAUTU BiA OLIHOYHMX MOHATD.

Posrasipatoun  0COBAMBOCTI  3AIMCHEHHA  AWTU-
HOKO MpaBa Ha BMCAOBAKOBAHHSI BAAQCHMX AYMOK Ta
MOMASIAIB CTOCOBHO MUTaHb, LLIO CTOCYHOTbCA il XUTTS,
BUHWKAE MUTAHHSA: AK BCTAHOBUTH, LLO AUTUHA MOXE
BUCAOBUTU AYMKY? 3 LIbOrO MPUBOAY BUKAUMKAKOTb iH-
TEpPEC AOCAIAXKEHHS BIKOBOI NMCUXOAOTii. Tak, 3 aHani3y
MCUXOAOTIYHOI AITEPATypPU MOXHA BM3HAUYUTU TakKi Bi-
KOBi MeXi, iIKi BIAMBaIOTb Ha NeBHi 3AaTHOCTI AUTUHMU
LLLOAO BMCAOBAIOBAHHA AYMOK Ta GOpMyBaHHS BAAC-
HUX MoraAsaaiB. Mo-nepLue, NpyM HOPMAaAbLHOMY XOAI AO-
3piBaHHSA Ta EAEMEHTAPHOMY HaBYaHHI AUTUHA AOCUTb
LUBMAKO 3acBOOE MoBY. OAHAK caMOCTiMHa akTMBHa
MOBa Y Hel Npu ByAb-IKMX YMOBaX HE BUHUKAE W He
MoXe 3’'siBUTUCS paHile 1-1,5 pokis, T06TO TOro nepi-
0AY Yacy, KOAY AUTSIUMI OpraHi3M yxe AOCAT NEBHOro
PiBHA 3piAoCTi. )KOAHa AMTMHA LLEe HE no4vana roBo-
PUTK PEeYEHHSMU paHille OAHOTO poky [8, c. 19-20].
Mo-apyre, y AOLWKiIABHOMY BiLi Bia 2,5 A0 6-7 POKiB,
BiA3HAYaETbCA Nnepiop HaMbIAbLLOT aKTUBHOCTI AUTK-
HM B MOCTAHOBL NUTaHb NEpPeA AOPOCAUM. Y LM vac
Yy Aiano3i AUTUHW 3’'SIBASIETbCS HAMOAErAMBICTb, BOHa
HEOAMIHHO nparHe AOMOITUCSH BIANOBIAI Ha noctas-
AEHE MUTaHHSA, AEMOHCTPYE BAACHE CTAaBAEHHS AO BiA-
NOBIAi, HE 3aBXAW 3aA0BOABHSETLCA OTPUMAHOLO BiA-
MOBIAAKD AOPOCAOIO 1 He 060B’A3KOBO MOrOAXYETHCSH
3 HUM [8, c. 34]. lNo- TpeTe, CAOBECHO-AOTIYHE MUC-
AEHHS AUTUHMU, O NOYMHAE PO3BMUBATUCA HAMPUKIHLL
AOLLKIABHOIO BiKy, NPUIMYCKAaE BXE BMiHHA onepyBaTtu
CAOBaMW Ta PO3YMITU AOTIKY MipKyBaHb... PO3BUTOK
CAOBECHO-AOTYHOTO MUCAEHHS Y AITEM NPOXOAWTb AK
MiHIMyM ABa eTanu. Ha nepuiomy 3 HUX AUTUHA 3a-
CBOWE 3HaAHHSA CAIB, LLO BIAHOCATECA AO NPEAMETIB |
AiVl, HABYAETbCS KOPUCTYBATUCH HUMM NMPU BUPILLEHHI
3aBAaHb, @ Ha ApPyromy etani Hero Ni3HaeTbcA cUcTe-
Ma MOHATb, L0 No3Ha4atoTb BIAHOCUHM, | 3aCBOOHOTb-
Csl NpaBMAa AOTiKM MipKyBaHb. OCTaHHE, 3BMYalHO,
BiAHOCUTBCS BXE A0 NOYaTKy LUKIAbHOIO HaBYaHHSA [8,
c. 93].

3 ypaxyBaHHAM NPOBEAEHMX MCUXOAOTIUHUX AO-
CAIAKEHb MOXHA CTBEPAXKYBATH, LLIO HEMOXAUBO pea-
Ai3yBaTW NPaBo AUTUHU BUCAOBUTU CBOKO AYMKY Y Billi
A0 1,5 pOKiB, OCKIAbKM AUTMHA LLLE HE TOBOPUTb OKpE-
MWUMW PEYEHHAMM, CBOI AYMKW 3 OKPEMWX MUTaHb
BOra 3paTHa BUCAOBAKOBATU Y AOLLIKIABHOMY BiLi (BiA
2,5 DO 6-7 poKiB). 3 AOCATHEHHSM LUKIAbBHOTO BiKY
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(6-7 pOKiB) AUTMHA MOXE K BUCAOBUTU CBOO AYMKY,
Tak i cGOpMyArOBaATU BAQCHI MOMASIAM. Y KOHTEKCTI Ha-
BEAEHOr0 BapTO 3a3HAUUTH, LLO AEsKi NOAOXEHHA CK
YKpaiHu notpebyoTb YTOUHEHHSA, 30KPEMa, NMOAOXKEH-
HA a63. 2 u. 1 ct. 231 CK YKkpaiHu, Lo «3a 3asBOt0
YCUHOBAIOBAUiB MOXe ByTW 3MIHEHO iM’Aa AUTUHK. AAS
Takoi 3MiHM noTpibHa 3ropa AUTMHU. Taka 3ropa He
BUMaraeTbes, AKLLO AUTUHA NPOXMBAE Y CiM'T yCUHOB-
AKOBaYiB i 3BMKA@ A0 HOBOTO iMeHi». HeobxiaHO BinbLL
YiTKO BU3HAYMTU BiK AUTUHW, 3 IKOTO NOTPiBHa ii 3roaa
Ha 3MiHy iMeHi, HanpuKAap, 3 AOCATHEHHS 7 POKIB,
AK ue nepepbayeHo 4. 2 cr. 148 CK YkpaiHu wopo
3MiHUW NPI3BULLA AUTUHKU NPU 3MiHI Npi3BULLa oboma
b6aTbkamu.

BBaxaetbcs, WO came BiK, 3 AKOr0 AUTUHY MO-
XYyTb 3apaxyBaTh A0 3araAbHOOCBITHbOI0, HaBYAAbLHO-
ro 3akaapy, CBiAUMTb, LLO AMTMHA Mae TakWi pPiBEHb
Gi3MYHOro Ta MCUXIUHOrO PO3BUTKY, AKUIM AO3BOASIE
CaMOCTiHO BMCAOBUTU CBOI MOTASIAM Ta AYMKKU 3 MK-
TaHb, AKi CTOCYHOTbCA i OCOOMCTO, @ TAKOX MUTaHb
CiM'l. Taka AYMKa AUTMHU Ma€ NpaBOBE 3HAYEHHS.
BianoBiaAHO 11 AUTMHA Mae ByTW BUCAyXaHa Mocapo-
BUMK 0coBaMKU MPWU BUPILLEHHI CiMeNHOro cnopy.
LLlo cTocyeTbes Aitei A0 6 (7) poKiB, TO MOXAMBICTb iX
CaMOCTIMHO BMCAOBAKOBATU AYMKY LLIOAO 3AIMCHEHHSA
Ta 3axMCTy CiIMENHUX NpaB € YMOBHOI Ta 3aA€XMUTb
BiA PIBHSA IXHbOIMO PO3BUTKY, TOMY MPaBOBE 3HAUYEHHSA
Takin AyMLUi AUTUHW MatoTb MPaBO HaAATU BIAMOBIAHI
NnpaBo3aCTOCOBHI opraHu, 6aTbKK, YUAEHU CiM'T TIAbKK
3a ix iHiuiaTMBOO, BiAMOBIAHO 3a 3as8BO0 6aTbKiB, iH-
LLUMX 3aiHTepecoBaHmX 0cib UK 3a iHiliaTMBOO NpaBo-
3aCTOCOBHOrMO OpraHy Taka AUTMHa Mae 6yTh BUCAyXa-
HOO NPW BUPILLIEHHI CiIMENHO-NPaBOBOro Cropy.

3Baxatouu, o A0 MiXXHAPOAHO-MPaBOBMX CTaH-
AApPTIB MPaB AMTUHU HAAEXMUTb MPaBO AUTUHU BiAbHO
BMCAOBAKOBATU BAACHI MOTASIAM Ta AYMKM 3 YCiX NMUTaHb,
LLIO TOPKAOTLCA AUTUHWU, BUKAUKAE iHTEPEC CMiBBIAHO-
LLIEHHSA LbOro npasa 3 npaBoM HaTbKiB, iHLLMX YAEHIB
cimM’i, nocapoBKx 0Ci6 BpaxyBaTu AYMKY AUTUHWU MpK
BUPILLEHHI NUTaHb, LLLO CTOCYOTLCS 1T XUTTSA.

Ha aymky O.HO. IAbiHOi, npaBO AWTMHWU Ha BMU-
CAOBAEHHSI CBOEI AYMKM i MpaBO AMTMHM Ha Bpaxy-
BaHHSA CBOEI AYMKM - Pi3Hi NpaBoOBi KaTteropii [7, c.
109]. T.A. TpinyAbCbKKI 3 LIbOTO NPUBOAY BKa3YE, LU0
BpaxyBaHHS AYMKW AWMTUHUW nepepbadae, WO BOHA,
no-nepuie, 6yae BUCAYXaHOM, MO-APYre, Y BUMAAKY
HE3roAM 3 AYMKOK AWUTMHMU 0Cib, SIKi BUPIiLIYOTb MK-
TaHHA, AKi 3adinatoTb il iHTepecn, 3060B’A3aHi 06-
FPYHTYBaTH, 3 SIKMX NMPUUMH BOHM BBaXaAn 3a He0b-
XxinHe He BpaxoByBaTM nobaxaHHA AWTUHW...MpoTe
AKLLO AMTMHA, AKa MOXE BUCAOBWUTU CBOKO AYMKY, HE
byna 3acAyxaHa, abo cya B pilleHHi He 0brpyHTyBaB,

YOMY MPUUMAE PiLLIEHHST BCynepeY Takii AyMui, Take
pilLEeHHA NIAAATAE CKacyBaHHIO. A B PAAI BUMAAKIB 3a-
KOH HaAa€ BOAI AUTMHM MPaBOBE 3HAYEHHS, i NEBHI
Aii B3arani He MoXyTb ByTW BUMHEHI, AKLLO AUTMHA 3a-
nepeyye NpoTK Lboro. MoBa Mae Npo 3roay AUTUHU Ha
i1 ycuHOBAEeHHSA (cT. 218 CK YKpaiHu), 3MiHy YCUHOB-
AtOBavYamMu iMeHi AMTUHKM (cT. 231 CK YKkpaiHu), 3mi-
Hy 1 Npi3BULLA, iIMEHI Ta No-6aTbKOBI NPK CKacyBaHHI
YCUHOBAEHHSA (cT. 239 CK YKpaiHu), Ha nepepavy Au-
TUHKW y CIM’'IO0 NaTpoHaTHOro Buxosarteas (cT. 253 CK
Ykpainu) [4, c. 91].

MiacymoBytOUM BULLIEBUKAAAEHE, CAiA 3a3HauUM-
M, WO AO MIXHAPOAHO-MPABOBUX CTaHAAPTIB npaB
AVUTUHU HaAEXWTb MpaBoO AUTUHWU BIAbHO BWUCAOBAIO-
BaTW BAACHI MOTASIAM Ta CBOI AYMKM 3 YCiX MWTaHb,
LLIO TOPKAKTLCA AMTUHU. AK ocobucTe NpaBoO AMTUHM
BOHO 3HAWMLUAO MOAaAbLUe 3aKpinAeHHs B cT. 171 CK
YKpaiHu Ta cT. 9 3akoHy YKpaiHu «[1po OXOPOHYy AW-
TUHCTBa.

Y 3MICTi UbOro npaBa MOXHa BUAIAUTU Taki npa-
BOMOUYHOCTI:

a) NpaBO AMTUHU BUCAOBAIOBATU AYMKK 3 OKpe-
MWX MUTaHb il XUTTS, SKE BOHA MOXe peaAisyBatu 3
AOCATHEHHSIM BiKY BiA 2,5 A0 6-7 pokiB. [1poTe npaBo-
Be 3HAYEHHS TaKMM AYMKaM CAiA HapaBaTW TiAbKU Y
BMUMAAKY, KOAM 3@ 3aABO0 6aTbKIB, iHLLMX 3aiHTEPECO-
BaHMX 0Cib6 abo 3a iHiLiaTBOK NPaBO3aCTOCOBHOIO
opraHy Taka AUTMHA NoBWMHHA BYTU BUCAYXaHOO Mpu
BUPILLIEHHI CIMEMNHO-NPaBOBOro Cropy;

6) NpaBO AUTUHWM BUCAOBWUTU BAGCHI MOTASIAM, SIKE
BOHa MOXe peanidyBaT 3 AOCATHEHHAM LIKIAbHOIO
BiKy (6-7 POKiB), BIAMOBIAHO 3 LbOr0O BiKy BOHa NMOBU-
HHa 6yTW K BUCAyXxaHa b6aTbkaMu, iHLWMMWU YAEHAMM
ciM’i, iHLWWMMMK MocapoBUMMKU 0cOBaMM 3 MUTaHb, LLO
TOPKaKTbCA 1T XUTTS;

B) NpaBO AUTUHW Ha BPaxyBaHHSA il AYMKH, AKLLO
Le He cynepeunTts ii iHTepecam. Kpim Toro, HeobxiaHO
PO3PI3HATU Taki NPaBOBi KaTeropii, AK «3ropa AUTUHWU»
i «AyMKa AUTUHWD,

BucHoBok. OTXe, 3 OrAfiAy Ha BULLE3a3HAYEHe,
BBaAXaAETbCSH 3@ HEOOXIAHUM BHECTU 3MiHU AO CiMeR-
HOro 3aKOHOAABCTBA Y YaCTUHI BIAMOBMU LLLOAO TAKUX
MOHSATb, AK «NOTPIOHA 3ropa AMTUHU, SIKLLLO BOHA AO-
CSIFA@ TAKOro BiKY, LLO MOXe il BUCAOBUTK», «MOTPI6-
Ha 3ropa AMTUHMU, SIKLLLO BOHA AOCAIrA@ TaKoro BiKy Ta
PiBHA PO3BUTKY, LLO MOXE il BUCAOBUTU». Y BCIX BU-
naakax, KOAM 3yCcTpivatoTbCA Taki MOAOXKEHHS, HEOO-
XiAHO UiTKO BM3HaAuyaTW BiK AUMTUHU, 3 AOCATHEHHAM
fIKOro HeobxiaHa came ii 3ropa. BusHaueHicTb npa-
BOBMX HOPM Yy TAaKOMy pasi CNpUSTUME YCYHEHHIO
NPOHBAEMHUX NUTAHb NPaBO3aCTOCYBaAHHS.
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TepeweHkolana IropoBuu

BPAXYBAHHA AYMKW AUTUHU NPU BUPILLEHHI MUTAHD, LLLO CTOCYIOTbCA 11 XKUTTA

CTtaTTio NPUCBAYEHO OKPEMWM NPAaBOMOYHOCTAM MpaBa AMTUHM BiAbHO BMPaxaTu CBOI AYMKW Ta MOTASIAM MO BCIM
MUTAHHAM, LLO CTOCYHOTLCSA il XMUTTS, aHaAI3ytoTbCsl 0COBAMBOCTI MOro 3AIMCHEHHS. Ha nNpuKkAaai TepMiHIB «AyMKa AMTUHW,
«MOTAAIA AUTUHW» 3ayBaXXEHO Ha BaXAMBICTb HEAOMNYLLEHHS OTOTOXHEHHS LIMX MOHATb. HaronolLyeTbest Ha notpebi 3anposa-
AXKEHHS Y HaljOHaAbHe ciMelHe 3aKOHOAABCTBO 3MiH Y YaCTUHI BIAMOBM LLIOAO TaKMX MOHSTb, SIK «MOTPiOHA 3ropa AUTUHM,
AKLLO BOHA AOCArAA TAKOrO BiKY, O MOXE il BUCAOBWUTU», «NOTPIBHA 3ropa AMTUHM, SIKLLO BOHA AOCATAA TAKOro BiKy Ta PiBHSA
PO3BUTKY, LLIO MOXE il BUCAOBUTU».

KarouoBi cnoBa: npaBa AUTUHU, NOTASIAM AUTUHKU, AYMKa AMTUHU, NPaBO AUTUHW BUCAOBAKOBATU CBOKO AYMKY, NpaBo
AUTMHKU BYTU 3aCAYyXaHOH, BpaxyBaHHSA AYMKU AUTUHW.

TepeweHko Unba UropeBuu

YYET MHEHUA PEBEHKA NPU PELLEHUX BOMPOCOB, KOTOPbIE KACAKOTCA Er0o YXU3HU

Cratbsl NOCBALLEHA OTAEAbHbIM MPaBOMOUYMAM NpaBa pebeHka cBOOOAHO BblpaxaTb CBOW B3rASiAbl U MHEHME MO
BCEM BOMpOCaM, KacatoLMMCS €€ XU3HU, aHaAU3UPYIOTCH OCOBEHHOCTU ero ocyLlecTBAeHUsl. Ha npumepe TepMUHOB
«MHeHWe pebeHka», «B3raap pebeHka» oTMeUdeHa BaXHOCTb HEAOMYLLEHWUSA OTOXAECTBAEHUS 3TUX NOHATUIA. [ToAUEepPKHYTa
noTpebHOCTb BHEAPEHMWS B HALMOHAAbHOE CeMEeNHOe 3aKOHOAATEABCTBO M3MEHEHMWS MO YacTW OTKasa OT TakMX MOHATUN
Kak «<HeobX0AMMO cornallieHre pebeHka, ECAM OH AOCTUT TaKoro BO3pacTa, UTo MOXET ero BblCKa3aTb», <HEOOXOANMO CO-
ranalleHne pebeHka, eCAM OH AOCTUT TAaKOro BO3pacTa M YPOBHS Pa3BUTUSA, UTO MOXET ero BbiCKa3aTb».

KaroueBbie cnroBa: npaBa pebeHka, B3rasabl pebeHka, MHeHWe pebeHka, NpaBo pebeHka BblipaxaTb CBOE MHEHUE,
npaBo pebeHka bbiTb 3acCAyLLIAHHbIM, y4eTa MHEHUsI pebeHKa.

Tereshchenko llya Igorovych

TAKING INTO ACCOUNT THE VIEWS OF THE CHILD IN MATTERS RELATING TO HER LIFE

In the present article certain warrants of the right of the child to express his or her own views freely in all matters
relating to her life. By the example of terms, such as “child’s thought”, “child’s view” there is marked an importance of
non-admission this terms. It is emphasized the need for implementation in national family law changes regarding the
denial of such concepts as «required the consent of the child if she reached the age that it can express», «required the
consent of the child if she has reached an age and level of development that can express it.

Key words: the rights of the child, the views of the child, the right of the child to express his or her own views, the
right of the child to be heard, to give due weight to the view of the child.



