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Hucepranist € mnepmuM B YKpaiHCbKIA Haylll MDKHApOJAHOTO IpaBa
CHELIAIbHUM KOMIUJIEKCHUM JOCIIJKEHHSIM TMPUHIUIY €CTOMNeNsl sIK 3arajJbHOro
MPUHINIY MDKHAPOJHOTO TMpaBa. Y pPoOOTI MPEACTaBIEHO HU3KY aBTOPCHKHUX
MOHATh, KOHIIEMIIIM, 1JIe Ta BHCHOBKIB, $IKI XapaKTEPU3YIOThCSI HAYKOBOIO
HOBU3HOIO.

VY nuceprailii po3KpUTO OCOOIMBOCTI PO3BUTKY MPUHIIUIY €CTOIENS Ha
pI3HUX eTamax CTAaHOBJIEHHS MIXXKHApOJHOIO IpaBa, BCTAHOBJIEHO 3B’SI30K MIXK
NPUHILUIIOM €CTOMeNisi Ta WOro HOPUAUYHOD OCHOBOIO — MPUHIUIIOM
10OpPOCOBICHOCTI, MPOBEACHO PO3MEKYBAHHS MPUHIUILY €CTOIENIS 3 1HCTUTYTOM
OJIHOCTOPOHHIX aKTIB JIep»KaBH, Ha IMiJCTaBl 4Oro OOIPYHTOBAHO CAMOCTIMHUUN
XapakTep NPUHIUIY €CTOMeNs, SKUW 3a CBOEK CYTTIO 1 CHPSIMOBAHICTIO
PETYJISTUBHOIO BIUTUBY € aOCOMIOTHO CAMOCTIMHMM MPUHIIMIIOM IIpaBa 1 SIK OJUH 13
3arajJlbHUX MpUHLOUMIB TpaBa (3a 3mictoM cT. 38 Craryty MixHapoIHOTro
Cyny OOH) BX0oauTh B CHCTEMY JUKEPEN MIXXHAPOIHOTO IIpaBa.

EcTonens poO3KpUBAETHCA SK 3arajllbHONPABOBUN MPUHIUI, SKUWA ICHYE
HapiBHI 3 MPUHLIMUMNAMU JTOOPOCOBICHOCTI, 3MarajibHOCTI, HAJIEKHOTO BUKOHAHHS
NPUIHATUX Ha ce0e 3000B’s13aHb 1 B IEBHOMY CEHCI € 1X MPOJIOBKEHHSM.

Po3kputo 3aBgaHHs Ta (YHKIII ecTomens y PEryialOBaHHI MIXHAPOJHUX
BizHocun. Moro 3aBiaHHs mojsrae y 3ano0iraHHi HEeCTpPaBeJIMBOMY BIIXWJICHHIO
OJIHIET JIepKaBU B1Jl paHille 3alHATOI MO3UIIT 3 IEBHOTO MUTAaHHA (PAKTy YU MpaBa,
MPUUHATOL 1HIIOIO JEP>KaBOIO B SIKOCT1 OCHOBH JJIsl BUMHEHHS HEIO TIEBHUX il 200
yTPUMaHHs BiJl HUX, fIKE, SKIIO BOHO HE OyJe JOTpUMaHO, OyJie MISITH Ha IIKOIY
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y Cy4YacHOMY MIDXKHApPOJHOMY TIpaBl, €CTONedb 3a0e3neuye uepe3 MPUITHC
MOCHIJOBHOCTI MOBEIHKU JEp>KaB IOPUIUYHY O€3MeKy Cy0’€KTIB Mi>KHApOHOIO
npaBa. DyHKIIOHAbHA CHOPSIMOBAHICTh MPUHIIMIY €CTONENS Yy 3a3HAYCHOMY
HampsMKy OOyMOBJIEHa HOro JBOEAMHUM 3HAUYEHHSIM — SIKICTIO HOPM
MPOIECYaIbHOTO 1 MaTepiaibHOTO TMpaBa. Y MpolecyaJbHOMY TMpaBi IMij
€CTOMENEM CIIJT PO3YMITH MPaBUIO a00 MPUHIIHUIL, 3TITHO 3 SIKUM CTOPOHA CIIOPY
HE Ma€ IpaBa 3MIHIOBATH CBOIO IPABOBY MO3MIII0 Ha MNPOTHIEKHY, SKIIO B
pe3yibTaTi Takoi HEJOOPOCOBICHOI CyNEpewIMBOI MOBEIIHKUA 3aBAAETHCS IIKOAA
NPOTUJIEKHIA CTOPOHI, a TAaKOXX MOPYIIYIOTbCSI OCHOBOIIOJIOXKHI TNPUHLUIIN
MpOIECyalbHOTO ~ TIpaBa, 30Kpema, JOOpPOCOBICHOCTI Ta  3MarajbHOCTI.
B MarepianbHOMY TpaBi IiJI €CTOMENEM PO3YMIETHCS MPABOBUM MEXaHi3M, IO
pPEryJIlo€ MOXJIUBICTh OCKap>KEHHS HIKYEMHOCTI 3000B’s3aHHS Ha MiACTaBi
HEIOOpPOCOBICHOT TOBEIIHKM CTOPOHHU. I[HIIMMHM  ClIOBaMH, €CTOIEIb B
MaTepiaibHO-IIPABOBOMY CEHCI — II€ CBOTO POJYy TMPEBEHIls, sKa 3a00pOHsE
CTOpPOHAaM MOCHWJIATUCS Ha HEYKJIAJEHICTh a00 HEAINCHICTh 3000B’SI3aHHS MICIs
BUKOHAHHS HOr0 YyMOB, SIKIIO CBOEK TMOBEAIHKOI BOHU BXXE MIATBEPANIH
HasIBHICTh BOJII HA HOTO BUKOHAHHSI.

JloBeneHo, 110 TO3UTHBHA CIPSMOBAHICTh PETYJATHUBHOIO  BIUIUBY
MPUHILNIYY E€CTOMENs TMOJArae B TOMY, IO 4Yepe3 HENMPUITYCTUMICTh MOPYUIECHHS
MpaBuJia MOCIIJIOBHOCTI B TMOBEAIHII JIEpXaB, BIH BIJHOBIIOE€ B3a€EMHUN OanaHC
MDK CyO’€KTUBHMMH TIpaBaMu JepxkaB. TakuM YHWHOM uepe3 BCTAaHOBJIEHHS
CaHKIIA 3a OyHb-sIKI BUIAJKH HEMOCTIJOBHOI IMOBEIIHKH, IO Mald MiCIE B
MUHYJIOMY, TIPUHIIUII €CTOMENS YCYBa€ iX ex post facto (3a JOMOMOTOI0 MPSIMOTO
MPUIIKACY BUMOTH IOJ0 JOTPUMAHHS MPUHIIMIY TOOPOCOBICHOCTI) 1 HaIpaBlisi€
CTOPOHHU (32 JJOIOMOTOI BHHECEHOTr'O PIIIECHHS) B MEPCIEKTUBI IXHIX MalOyTHIX
BIJIHOCHH Ha HOPMAaJIbHY, YIIOPSAKOBAHY HOPMaMH MpaBa B3a€MOJIIIO.

OxapakTepru30BaHO MEXaHI3M €CTOIENs, B OCHOB1 SIKOTO JIC)KUTb MPUHITUIT
I00OpPOCOBICHOCTI, CHPSIMOBaHUN HAa MIATPUMKY IOPHUIAWYHOI Oe3meku cyO’€KTiB
MPaBOBIIHOCHH, III0 peali3yeTbcs JBoMa crnocobamu: 1) sK mpoliecyalibHe
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OCHOBI MPUHIUITY JTOOPOCOBICHOCTI CHPUATH 3a0€3MEUCHHIO IOPUIUYHOI Oe3neKu
cy0’€ekTiB mpaBoBiAHOCUH. [Ii 1TuM pO3yMi€ThCsl NTEBHUN (BUCOKUMU MO Cy4aCHUM
CTaHJapTaM) pIBEHb MpaBa B CBITOBOMY TOBApPHUCTBI, MPU SKOMY JOTPUMYETHCS
B3a€EMOBAJICKHICTh ~ MDKHApPOJHUX  3000B’f3aHb  OJIHI€El  Jep>KaBU  Ta
KOPECIOH/IYIOUMX IM CyO’€KTMBHMX IIpaB 1HIIOI JepkaBu. JlepxkaBa Moxe
KOPUCTYBATHUCSI CBOIMU Cy0’€KTUBHUMU IMpaBaMU TUIbKU B TiM Mipi, B SIKid 1€ HE
MOPYLIY€ MpaBa iHIIOro cy0’€KTa MIXXHAPOJHOrO MpaBa.

BuzHaueHo Mex1 I1i NMPUHLHUITY €CTONelNd: 3 OAHOr0 OOKY, 3aCTOCYBAaHHSI
MPUHIINIY €CTOMENs HE MOBUHHO MOPYIIYBATH MPABO Ha 3alepeyeHHs y4YacHUKa
CyJIOBOTO TIpOIlECy; 3 1HIIOTO OOKy, MpPaBO Ha 3aMepeueHHs MPUIUHIETHCA
(BTpavyaeThCsl) YYACHUKOM CIIOPY TOJ1, KOJIM € O3HAaKU CTBOPEHOI HUM CHUTYyaIlli
ecTomnens, B pa3i kBamiikaiii (BUSBIEHHS) KO OOMEXKYBAIbHUM MEXaHI3MOM
peanizallii mpaBa Ha 3alepeyeHHs € 3aCTOCYBaHHS MPUHIIUIY €CTOMENs 3 METOIO
30epeKeHHS CIIPaBeITIMBOro OalaHCy IHTEPECIB CTOPIH CHOPY.

Po3kpuTo 3B’SI30K Mk HOPUHIMUIOM  €CTOMNENsl Ta MPUHLIHIOM
TOOpPOCOBICHOCTI, SAKHH € WOro HPUAWYHOIO OCHOBOIO: SKIINO MPUHIIMII
n00pOCOBICHOCTI  mepeadavyae HEOOXIAHICTh JOTPUMAHHS TEBHOTO  PIBHS
MOCHIJOBHOCTI B TMOBEMIHIII CYyO’€KTIB MIDXKHApPOJHOTO TMpaBa, TO €CTOIEIb
3a0e3reuye MNPUMYLIYBaHHS [0 JOTPUMAHHS MPUHLUIYY JOOPOCOBICHOCTI.
[lo BiAHOIIEHHIO 10 MPUHLMIY €CTOMENs] MPUHUHUI JOOPOCOBICHOCTI Bifirpae
IBOSIKY poib. [To-niepiiie, BiH 3a0e3meuye 3aXUCT MPaBOMIPHUX 1HTEPECIB I€PIKABH,
sKa Ha OCHOBI LIbOTO MPHUHIMITY JOBIpUJIAcs 3asiBaM Ta MOBEIIHII MPOTUIEKHOT
ctoponu. Ilo-mpyre, mnpuHUMI JOOPOCOBICHOCTI BHUMAara€e BiJ JepiKaBu,
CyHepewIuBUMU 3assBaMM Ta T[OBEAIHKOI  SKOI CTBOPEHO  €CTOIIEIb,
JOTPUMYBATUCA TOCIHIJIOBHOCTI Yy CBOIX [ifIX 1, TUM camMuM, O0a3yr4uCh Ha
CyBOPOMY JIOTPUMaHHI I[bOTO TMPUHIIMIY, JAOTPUMYBATHCS CBO€I MO3ULII Y
BIJHOCHHAX 3 IHIINMU JIepKaBaMH.

Bu3zHaueHO KOHCTUTYTHMBHI €JIEMEHTH ecTomelis, a came: 1) ICHyBaHHS
MEBHOI 3pO3yMUIOI Ta HEIBO3HAYHOI MIKHAPOIHO-TIPABOBOI MO3UIIIT 3 OCHOBHHX

MUTaHb, 110 BUPAXKAETHCS HAa OCHOBI BUIBHOIO Ta OOAYMaHOTO BOJIEBUSIBICHHS



cy0’ekTa MIXKHApOJHOIO MpaBa; 2) BYMHEHHS 1HIIUM CyO’€KTOM MIiXKHApOJHOIO
MpaBa, SIKU caMUM 1I0OPOCOBICHUM CIIOCOOOM IMOKJIAIaBCs HA HEl, (I€CTUHATOPOM
i€l mo3utii) Oyab-aKux Aid a00 yTpUMaHHS BiJl HUX; 3) K HACIIJIOK TaKUX NI 94U
Oe3IsIIbHOCTI — 3aBJaHHs 30UTKIB BJIACHIM MO3UIlT JAecTUHATOpPA; 4) CKacyBaHHs
abo cyTTeBa 3MiHa JEpKaBOI CBO€i mepBicHOiI mo3ulii. [lpucyTHicTh BCix
3a3HAYEHUX €JIEMEHTIB € HEOJAMIHHOK YMOBOIO IpM KOHCTaTalli CHUTyauli
€CTOIIEJIS.

[IpoBeneHO  pO3MEXKYBaHHS  MPUHIIUIY  €CTOMENsl Ta  IHCTUTYTY
OJIHOCTOPOHHIX AaKTIB: y BHUMNAJKy OJHOCTOPOHHIX aKTIB Jep>KaBa BHUCTYIAE 3
YITKMM HaMipOM IOKJIACTH MOYATOK HOBUM IPABOBITHOCHMHAM, B3SIBIIM Ha ceOe B
OJIHOCTOPOHHBOMY MOPSAJIKY MIKHApOJIHO-MIPaBOB1 3000B’sI3aHHS; Yy BUNAIKY 3
€CTOIIeJIEM JeprKaBa BTpadyae MOXKJIUBICTH BIJIMOBJISTHUCS BiJl CBO€I MOIEPEIHBOT
MO3HUIII1, BHACTIAOK SKOT BUHUKIIA IIpaBa B TPETIX CTOPIH. Y NESIKUX BUMAJIKAX MPU
JOTPUMaHHI BCiX HEOOXIAHUX YMOB, OJHOCTOPOHHI aKTH JEpXaB JIHCHO MOXYTb
npu3BecTu 110 ecronena. OaHaK 3aCTOCYBaHHS TaKOTO MPUHIIMIY NOBUHHO HOCUTH
OoOMeXyBalbHUN  XapakTep. 3JaTHICTh OJHOCTOPOHHIX aKTIB CaMOCTIMHO
CTBOPIOBAaTH MIDKHApPOJHI 3000B’S3aHHSA, HEOOXIAHICTh JOTPUMAHHSI ITUX
3000B’s3aHb B CHJIy i1 OPHUHIUITY JAOOPOCOBICHOCTI HE3aJI€XKHO BiJ HAsBHOCTI
MMOHECEHOr0 30UTKY, 0COOIMBA POJIb BOJEBUIBICHHS Y BCTAHOBIICHH] IOPUIUYHOTO
3000B’s3aHHS 32 JOMOMOTOI0 OJHOCTOPOHHBOTO aKTy pOOJSATH 3BEPHEHHS 0
ecTtonenss sl OOIPYHTYBaHHS HOPUAMYHOI CHJIM TAaKUX AakTiB 3ailBUM. Takum
YUHOM, MPUHIMI €CTOMEeNs Ma€ CKOPIll OMOCEPENIKOBAHE BIJIHOUIEHHS caMe€ J0
OJTHOCTOPOHHIX aKTIB Ta MOKE PO3TJIAIATUCS B paMKax ITI€1 TEMU K OJWH 13 BUIIB
MPOSIBY IOPUJIMYHUX HACIIJIKIB, IKI BUKJIMKAHI CyTO OJHOCTOPOHHIMH aKTaMH.

BusHaueHO Ta o0XapakTepu30BaHO OOOB’A3KOBI YMOBHM 3aCTOCYBaHHS
MPUHLINIY €CTOMeNs, sSKi MOXHa BU3HATU SIK conditio sine qua non. Ilepinoro
HEB1J’€MHOI0 YMOBOIO 3aCTOCYBaHHS €CTOMENS € Te€, 1110 BUHUKHEHHS JOBIpU B
IHIIOI CTOPOHM Ma€ OyTH TIOCTaBIEHO CYO’€KTYy, SKOMY HPOTUCTaBISETHCA
ectonenab. ToOTO pAoBipa JOOPOCOBICHOI CTOPOHM Ma€ CTaTH pPeE3yJIbTaToM
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JOBIpY (HampUKIaJ, 3asiBU, OOIUAHKY, (DaKTUYHA MOBEAIHKA, 110 (OpMy€e B 1HIIOI
CTOPOHM TI€BHI OOIPYHTOBaHI O4YiKyBaHHA). Jlpyror 0OOB’S3KOBOI0 YMOBOIO
3aCTOCYBaHHS MPUHIUITY €CTOMENsT € BUHUKHEHHS OOIPYHTOBaHOi [IOBIpHU Y
TOOPOCOBICHOI CTOPOHHU, 30KpeMa, B OCTaHHBOI IIOBHHHI CKJIACTHCS TIE€BHI
OUIKyBaHHS  IIOJI0  MOJAJBIIOT  TMOBEIIHKM  1HIIOI  CcTOpoHU.  DakTop
OOTpYHTOBAHOCTI JIOBipH mepeadadae, 1o CTOPOHA Majia PO3yMHI MiJACTaBU st
TOro, moO0 TMOKJIAaJaThCS Ha TOBEIIHKY KOHTpareHTa. TpeTbor0 yMOBOIO IS
3aCTOCYBaHHS MPUHIUITY €CTOMENs € SIBHA HECHPaBeJIUBICTh MIAPUBY IOBIPH.
[IpaBo 0JIOKy€eThCS Uepe3 SIBHY HECHPABEIUBICTh, KA B KOHKPETHUX CUTYyallIsIX
MOX€ BHMHHMKAaTH B pe3yjibTaTl CyNepedsuBOi MNOBEMIHKU. J[iicHUM 00’€KToM
3aXHMCTY BUCTYyNAa€ J0Bipa, 00yMOBIIEHA MONEPEIHBOIO MTOBEIIHKOIO CTOPOHHU, SIKa B
OUIBIIOCTI BUMAJKIB 00 €KTUBYETHCS Yepe3 alalTaliio BJACHOI MOBEAIHKH, fKa Y
3B’SI3KY 3 MOAAJIBIIOK CYNEPEWIMBOIO MOBEIIHKOIO 3aBJla€ CTOPOHI 30MTKH abo
CTa€ MPUYMHOIO HACTAHHS ISl HET CEpHO3HUX HETaTUBHUX HACIIIKIB.

OOrpyHTOBaHO, IO €CTOMENlb BUHUKAE Mk JABoma cyO’ektamu. llei
INPUHIUI CTUMYJIIOE MOCHIIOBHY MOBEIIHKY JEprKaB, 110 B MIJCYMKY BiANOBiIa€e
npuHUIUMy AoOpocoBicHOCTi. Came 10OpOCOBICHA MOMMJIKA JAECTUHATOPA MO3UIT
TSITHE 3a CcO00I0 mpuHOMI ecTtorens. JloOpocOBICHICTP TMOMUIKH O3HAYae i
OJIHOYACHO CIpPaBXHE Ta OOIPYHTOBAHE BUMHEHHS 3 ypaxXyBaHHSIM 00’ €KTHUBHOI
cutyanli, mo ckiaanaca. Came 10OPOCOBICHICTh MOMUIIKH JO3BOJISE 3amO0IrTH
3BEPHEHHIO J0 €cTomnesst OyAb-sKOro cy0’€KTa, KM HEpPO3yMHO a00 HaBMHCHO
MMOMUJIUBCS, 1 3aXUCTUTH JIOBIPY, 1110 € CIPABXKHBOI Ta OOIPYHTOBAHOIO, @ TOMY €
OCHOBOIO IPABOMOPSJIKY Ta 3aCIyTOBYE 3aXUCTY.

JloBenaeHo, 10 3 OMMISAY Ha CyTO LIUIECTIPSIMOBAHY IO €CTONENs, IO
nependayae HEOOXITHICTh KOHCTAaTallli NMPUYMHHO-HACIIIKOBOIO 3B’A3KY MIX
CTBOPEHOIO Ha OCHOBI MOBEJIHKHU JIEPKABH MO3HUIIIEIO, sIKa CIIOHYKaja JI0 i abo
Oe3MISTILHOCTI JAECTUHATOpA IIO3MIli, Ta IIOHECEHWMH 30MTKaMU, MPUHITUII
€CTomeNsl 3aCTOCOBYETHCA BUKJIIOYHO B BIJHOIICHHSX MIDX JEpKaBOlo, siKa Ha
OCHOBI CBO€i TIOBEJIHKM CTBOpWJA TMPaBOBY TO3UIII0, Ta JEpP’KaBOK, MO

BIIHOIIICHHIO JIO SIKOi 1€ YSBJICHHS Ji€. TaKuM YMHOM, MPUHIIUI €CTOMENs Yyepes



BIJIHOILIIEHHSI CyTO B paMKaX JBOCTOPOHHIX BIIHOCHH CHpHSi€ MiATPUMAHHIO
MDKHAPOJHOTO MUPY Ta CIIPABEIJIMBOCTI B I[IJIOMY.

BcTanoBieHo, 1110 3aCTOCYBaHHS MIPUHIIUITY €CTOTEIISI IIPU BUPIIIEHH] CIIOPY
B CyJil MOXJIMBO HE TUIBKH IMPU HASIBHOCTI 3asiBU CTOPOHH, ajie 1 Oe3mocepeiHbo
CaMHUM CYJIOM 3 METOI NPUIMHEHHS 3J0BXXHBAaHHSA CTOPOHAMH CYAOBOTO MPOLIECY
ix mponecyanbHuMH npaBaMu. CaMe B IIbOMY OauuThCs OalaHC M1k PO3UTUPEHHSM
CylOBOi JUCKpelii 1 mnpo0JeMOI0 3aXHCTy MPOIECyallbHUX TMpaB CTOPIH.
KOpuanyno 3HaYymIMM HACHIAKOM MPUHIUIY €CTOMEINsl BUCTYIa€ BTpaTa Mpasa B
3B’SI3KYy 3 OIL[IHKOK CyJO0M (DaKTMYHOI MOBEAIHKHU CTOPIH Ta iX JOOPOCOBICHOCTI.
Brpata mnpaBa 3acTOCOBYETBCS K pe3yjibTaT HEMOCIIIOBHOI MpOLECyabHOI
MOBEJIIHKY, SIKa 3 TOYKU 30pY IOPUIMYHUX (PAKTIB € BUMHKOM, TaK SIK IPaBOBI
HACJ1KM BUHHUKAIOTh BCylleped HaMmipy cyO’€KTa, 110 BUMHUB LIEW MPABOYMH.

3a3HayeHo, M0 €CTONeNlb HacTae He SK HaCIIOK nependadyBaHOro
CIIPUMHATTS MOXJIMBUX HACIIJKIB MOBEAIHKHA OJIHIET J€p>KaBU B PO3YMIHHI 1HILIOI
JIep>KaBH, a K pe3yJbTaT KOHKPETHOTO0 HEAOTPUMAHHS MpaBuiia MOCIHII0BHOCTI Yy
MOBEIHII JIep>KaBU, 3a OOCTaBUH 3asBJICHOI (MPOSIBICHOI) TOBIPU WIOAO III€i
MOBEMIHKA 3 OOKYy IHIIOI JAEp>KaBU. Y PEXKUMI peabHUX KaTEropi MPUHLUI
€CTOIeNsl CHPSIMOBaHUM, BIANOBIIHO 10 OCOOJIMBOCTEH CBO€i I1HCTUTYLIMHOI
noOy/1I0BH, Ha TMOMNEPEIKEHHS (B IUIaHI BUKJIIOUEHHS HETAaTHBHOIO) MOPYIIECHHS
MpaBuJia MOCIIJOBHOCTI B TOBE/IHIII Iep>KaB 1, BIIMOBIAHO, HA MIATPUMKY (B ILJIaHi
3a0€3MeUYeHHs] TO3UTHBHOIO) CYBOPOIO JOTPUMAHHA MIKHAPOIHO-IIPABOBUX
3000B’s3aHb y MaillOyTHboMY. CTaOUIBHICTE MDKIEPKaBHUX BIJIHOCHUH, IO
BU3HAYAETHCS TOTPUMAHHSIM JIepKaBaMHU BUMOT, SIK1 BCTAHOBIIIOIOTHCSI TPUHIIUTIOM
JTOOPOCOBICHOCTI Ta MPUHIMIIOM B3a€EMHOCTI, Tepeadayae HaJaHHS OCOOJIMBOIO
3HAQUYEHHS NpPaBUIy MOCTIMOBHOCTI. [lOCHIIOBHICTE y MIXKHAPOIHO-IIPABOBIM
no3uuii JAepXaBu — 1€ 1 nepeadavyBaHICTh Yy MOBENIHII, 1 B KOHKPETHOMY
pe3yibTari — IpUanYHa 0e3neKa JIepKaB-uJieHIB CBITOBOTO CIIBTOBapHCTBA.

[TornubneHo po3yMiHHS MOTEHIIANY MPUHILUITY €CTOMEINs SIK MaTepialbHOi
HOPMHU MIDXKHApPOJHOTO IpaBa, sika 3[]aTHA BIAIrpaBaTHU 3HAYHY POJb IS KPaIloro

PO3YMIHHSI TPABOBOI CTPYKTYpH OJHOCTOPOHHIX AaKTiB, YrojJ HEOO0OB’sS3KOBOTO



XapakTepy 1 CHCTeMHM TOJOCYBaHHS B MDKHApOJHUX opraHizamisx. Sk
MaTepiaibHUi MOPUHIUI, €CTONENb MNPUMUCYE 3000B’SI3aHHS MOCIIIOBHOCTI B
MOBEMIHIIl JIepXKaB 1 CIHpUs€ AOTPUMAHHIO IOPUJIUYHOI Oe3neku CyO’ e€KTiB
MDKHApPOJHOTO IMpaBa.

Ha ocHOBI mpoBeIeHOTO aHali3y CTBEPIXKYETHCA, IO €CTOMENb € CKIaIHUM
KOMIIJIEKCHUM SIBHIIIEM, CIIPSIMOBAHUM HE TUIBKM Ha 3aXHUCT OJHIET CTOPOHHU Bif
HEJI0OPOCOBICHOCTI 1HIIOI, a i HA 3a0e3neyYeHHs /i MPUHIUIIB CIPaBEJIUBOCTI 1
n00pocoBicHOCTI B LuIoMy. [loiOHMI BUCHOBOK MOXE CIYKUTH OCHOBOIO IS
MPOBEJECHHS MOJANBIIOT0 JOCHIIHPKEHHS I[LOI0 HOBOTO sl YKpaiHU HpaBOBOIO
IHCTPYMEHTY 3 METOIO0 BUSIBIICHHSI IOTO 0COOIMBOCTEN 1 BUPOOJIICHHSI TPAKTUUHUX
pEKOMEHJalli 00 NOJAJIBUIONO 3acCTOCYBAaHHS, B TOMY YHCIl BU3HAYEHHS
KpUTEPIiB JJI CUTYallli, KOJIK €CTONEIb MOXKe OyTH 3aCTOCOBAHUM, 10 TO3BOJIUTH
OUIBII MPABUIBHO 1 €(DEKTUBHO 3aXUIIATH Ta BiIHOBIIOBATH MOPYIIEHI IIpaBa.

Knrwouoei cnosa: npuHINN eCTONENS, TPUHIUIN MIPaBa, 3arajibHi NPUHIIUIN
MpaBa, TPUHIHMI JO0OPOCOBICHOCTI, OJHOCTOPOHHI AaKTH, HaJe)XKHA ITOBEIIHKA,

T0O0POCOBICHE BUKOHAHHS 3000B’ 13aHb.



SUMMARY

Manuilova A. I. Estoppel as a general principle of international law. —
Qualifying research work as manuscript.

Doctoral thesis for an academic degree of the Doctor of Philosophy in
specialty specialty 293 — International law. — National University «Odessa Law

Academy», Ministry of Education and Science of Ukraine, Odessa, 2021.

The dissertation is the first in Ukrainian science of international law special
complex research of the principle of estoppel as the general principle of
international law. The paper presents a number of author’s concepts, ideas and
conclusions, which are characterized by scientific novelty.

The dissertation reveals the peculiarities of the development of the estoppel
principle at different stages of the formation of international law, establishes the
connection between the estoppel principle and its legal basis — the principle of
good faith, distinguishes the estoppel principle with the institution of unilateral acts
of the state, on the basis of which the independent nature of the estoppel principle
is substantiated which by its essence and the direction of the regulatory influence is
a completely independent principle of law, and as one of the general principles of
law (according to Article 38 of the Charter of the International Court of Justice) is
included into the system of sources of international law.

Estoppel is revealed as a common law principle, which coexists with the
principles of good faith, adversarial proceedings, proper performance of
obligations and in a certain sense is a continuation of them.

The tasks and functions of estoppel in the regulation of international
relations are characterized. Its task is to prevent the unjust deviation of one state
from a previously taken position on a certain issue of fact or law adopted by
another state as a basis for its actions or refrain from them, which, if not followed,
will act to the detriment of another state. It has been proved that, performing its

inherent stabilizing role in modern international law, estoppel ensures the legal



security of subjects of international law through the prescription of the sequence of
states’ conduct. The functional orientation of the estoppel principle in this direction
is driven by its dual meaning — as quality of procedural and substantive law. In
procedural law, estoppel should be understood as a rule or principle according to
which the party to the dispute has no right to change its legal position to the
opposite, if such unfair contradictory conduct harms the other party, and violates
fundamental principles of procedural law, including good faith and
competitiveness. In substantive law, estoppel is a legal mechanism that regulates
the possibility of appealing against the nullity of an obligation on the basis of
dishonest conduct of a party. In other words, estoppel in the substantive sense is a
kind of prevention, which prohibits the parties to refer to the non-compliance or
invalidity of the obligation after fulfilling its conditions, if their conduct has
already confirmed the will to fulfill it.

It is proved that the positive direction of the regulatory influence of the
principle of estoppels is that due to the inadmissibility of violating the rule of
consistency in the conduct of states, it restores the mutual balance between the
subjective rights of states. Thus, by imposing sanctions for any inconsistent
conduct in the past, the estoppel principle eliminates them ex post facto (by
directly prescribing the requirement of good faith) and directs the parties (by
decision) in the long-run future relations into normal, ordered by the norms of law
interaction.

The mechanism of estoppel, which is based on the principle of good faith,
aimed at supporting the legal security of the subjects of legal relations, is
implemented in two ways: 1) as a procedural objection during the proceedings; 2)
as a norm-principle, called on the basis of the principle of good faith to contribute
to the legal security of the subjects of legal relations. This means a certain (high by
modern standards) level of law in the world community, which adheres to the
interdependence of international obligations of one state and the corresponding
subjective rights of another state. A state may exercise its subjective rights only to

the extent that it does not violate the rights of another subject of international law.



The limits of the principle of estoppel are defined: on the one hand, the
application of the principle of estoppel should not violate the right to object of the
participant in the trial; on the other hand, the right to object is terminated (lost) by
the party to the dispute when there are signs of the estoppel situation created by it,
in case of qualification (detection) of which the restrictive mechanism of
realization of the right to objection is application of the estoppel principle.

The connection between the estoppel principle and the principle of good
faith, which is its legal basis, is revealed: if the principle of good faith presupposes
the need to observe a certain level of consistency in the conduct of subjects of
international law, then the estoppel principle enforces the good faith principle. In
relation to the principle of estoppel, the principle of good faith plays a dual role.
First, it protects the legitimate interests of the state, which on the basis of this
principle has trusted the statements and conduct of the opposite party. Secondly,
the principle of good faith requires the state, whose contradictory statements and
conduct created the estoppel, to adhere to the sequence of their actions and, thus,
based on strict adherence to this principle, to adhere to its position in relations with
other states.

The constitutive elements of estoppel are determined, namely: 1) the
existence of a clear and unambiguous international legal position on the main
issues, which is expressed on the basis of free and deliberate expression of the will
of the subject of international law; 2) the commission by another subject of
international law, which in the most conscientious manner relied on it, (the
destinator of this position) of any actions or refraining from them; 3) as a result of
such actions or inaction — damage to the destinator’s own position; 4) cancellation
or significant change of its original position by the state. The presence of all these
elements is a prerequisite for determining the situation of estoppel.

A distinction is made between the principle of estoppel and the institution of
unilateral acts: in the case of unilateral acts, the state has a clear intention to
establish a new legal relationship, unilaterally assuming international legal

obligations; in the case of estoppel, the state loses the possibility of renouncing its



previous position, as a result of which the rights of third parties arose. In some
cases, if all the necessary conditions are met, unilateral acts of states can indeed
lead to estoppel. However, the application of such a principle should be restrictive.
The ability of unilateral acts to independently create international obligations, the
need to comply with these obligations by virtue of the principle of good faith,
regardless of the damage, the special role of the expression of will in establishing a
legal obligation with the help of a unilateral act makes an appeal to estopel to
substantiate the legal force of such acts unnecessary. Thus, the principle of
estoppel is rather indirectly related to unilateral acts and can be considered in this
topic as one of the manifestations of legal consequences caused by purely
unilateral acts.

Mandatory conditions for the application of the estoppel principle, which
can be recognized as a conditio sine qua non, have been identified and
characterized. The first essential condition for the use of estoppel is that the
emergence of trust in the other party must be attributed to the subject to whom the
estoppel is opposed. That is, the trust of the bona fide party must be the result of
the preliminary conduct of the unscrupulous party capable of forming such trust
(for example, a statement, promise, actual conduct that forms certain reasonable
expectations of the other party). The second prerequisite for the application of the
estoppel principle is the emergence of a reasonable trust in the bona fide party, in
particular, the latter must have certain expectations about the further conduct of
another party. The factor of reasonableness of trust implies that the party had
reasonable grounds to rely on the conduct of the counterparty. The third condition
for the application of the estoppel principle is the obvious injustice of undermining
trust. The right is blocked due to obvious injustice, which in specific situations
may arise as a result of contradictory conduct. The real object of protection is trust
due to the previous conduct of the party, which in most cases is objectified through
the adaptation of its own conduct, which in connection with subsequent conflicting

conduct causes damage to the party or causes serious negative consequences.



It is substantiated that estoppel occurs between two subjects. This principle
stimulates the consistent conduct of states, which ultimately corresponds to the
principle of good faith. It is the conscientious mistake of the destinator of the
position that entails the principle of estoppel. The good faith of a mistake means
that it is both a true and a reasonable act, taking into account the objective
situation. It is the good faith of the mistake that prevents any entity from making
an unreasonable or intentional mistake, and protects the trust, which is real and
justified, and therefore is the basis of law and order and deserves protection.

It is proved that in view of the purely purposeful action of estoppel, which
implies the need to establish a causal link between the position created on the basis
of the state’s conduct, which prompted the action or inaction of the destinator of
the position, and losses, the principle of estoppel is applied exclusively in relations
between the state, which, on the basis of its behavior, created a legal position, and
the state in relation to which this submission is valid. Thus, the principle of
estoppel through relations purely within the framework of bilateral relations
contributes to the maintenance of international peace and justice in general.

It is established that the application of the estoppel principle in resolving a
dispute in court is possible not only in the presence of a party’s statement, but also
directly by the court itself in order to stop the abuse of their procedural rights by
the parties. This is the balance between the expansion of judicial discretion and the
problem of protecting the procedural rights of the parties. A legally significant
consequence of the estoppel principle is the loss of rights in connection with the
court’s assessment of the actual conduct of the parties and their good faith. The
loss of the right is used as a result of inconsistent procedural conduct, which in
terms of legal facts is an act, as the legal consequences arise against the intention
of the subject who committed the action.

It is noted that estoppel occurs not as a result of the perceived perception of
the possible consequences of the conduct of one state in the understanding of
another state, but as a result of specific non-compliance with the rule of

consistency in the state’s conduct under the circumstances of declared (manifested)



confidence in this behavior on the part of another state. In the regime of real
categories, the principle of estoppel is aimed, in accordance with the peculiarities
of its institutional structure, to prevent (in terms of eliminating the negative)
violations of the rule of consistency in the conduct of states and, accordingly, to
support (in terms of ensuring the positive) strict compliance with international
legal obligations in the future. The stability of interstate relations, determined by
the observance by states of the requirements established by the principle of good
faith and the principle of reciprocity, presupposes the granting of special
importance to the rule of consistency. Consistency in the international legal
position of the state is both predictability in conduct, and in a concrete result —
legal safety of member states of the world community.

There is an in-depth understanding of the potential of the estoppel principle
as a substantive rule of international law that can play a significant role in better
understanding the legal structure of unilateral acts, non-binding agreements and the
voting system in international organizations. As a substantive principle, estoppel
ascribes the obligation of consistency in the conduct of states and promotes the
observance of legal security of subjects of international law.

Based on the analysis, it 1s argued that estoppel is a complex phenomenon
aimed not only at protecting one party from the bad faith of the other, but also to
ensure the principles of fairness and good faith in general. Such a conclusion can
serve as a basis for further study of this new for Ukraine legal instrument in order
to 1dentify its features and make practical recommendations for further application,
including the definition of criteria for the situation where estoppel can be used,
which will more properly and effectively protect and to restore violated rights.

Key words: principle of estoppel, principles of law, general principles of
law, principle of good faith, unilateral acts, proper conduct, good faith performance

of obligations.
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