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VY crarTi po3risgaeThes poiib, Miclle Ta 3HAUYSHHS KPUMiHAJILHO-TTPABOBOTO PETYJIIOBaHHS B KPUMiHATEHOMY

npaBi YKpaiHU B acIeKTi mpo0IeM Kepell KpUMiHAIEHOTO TipaBa YKpaidu. [IpomoHyeThCsl BUIUIATH OKPEMY CH-
CTeMY [DKepell KpUMiHAIIBHO-TIPaBOBOTO PETYIIOBAHHS B YKpaiHi Ta CHCTEMY JDKepell KpHMiHAIBHO-TIPaBOBOT 3a-
Ooponu B YkpaiHi. [laHa crucTeMa BU3HAYAETHCA SIK PO3YMIHHS HASBHOCTI KPHMiHAIBHO-TIPABOBUX BiTHOCHH, III0
BUHUKAIOTH (3MIHIOIOTECS, IPUMTUHSIIOTECS) Yepe3 KPUMiHATBHO-TIPABOBY 3a00POHY I KpUMIHAIBHO-TIPABOBI Bij-
HOCHHH, 1110 MAIOTh MiCIIe uepe3 3iHCHEHHS KPUMIiHAILHO-ITPABOBOTO PETYTFOBAHHS.

Abstract

The article analyzes the role, place and significance of criminal-law regulation in the criminal law of Ukraine
in the aspect of problems of sources of criminal law of Ukraine. To proposed to allocate a separate system of
sources of regulation in criminal law of Ukraine and a system of sources of criminal law prohibitions in Ukraine.
This system is defined as an understanding of the existence of criminal-legal relations that arise (change, cease)
through criminal law and criminal relations that take place through the implementation of criminal-legal regula-
tion.
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IIpobnemartuka mxepen npasa moB’si3aHa i3 BiJICy-
THICTIO OJHOCTaWHOTO PO3YMIHHS CaMOTO TEepMiHY
«IDKEpeJIo TIpaBay, caMe uepe3 HasIBHICTb Pi3HOMAaHIT-
HOCTI pO3YMIHHS CYTHOCTI IIbOT'O MOHSTTS, 110 Oe310-
cepelHbO BIUIMBAE i HA BH3HAYEHHS HOHSITTS «DKe-
PEJI0 KPUMIHAIBEHOTO ITPaBay.

[Hma HeBW3HAUYEHICTHP B IOPHIWYHIN JiTEeparypi
MIPOCTEXYETHCS Y HEOMHO3ZHAYHOMY MIiIXOAl 10 MPO-
0J1eMH KUIBKOCTI JpKepesl KpuMiHanbpHoro npasa. Hay-
KOBI MOMIIAAN Y IIbOMY paKypci IPOXOAsTh Yepe3 BH-
3HaHHs, A00 HEBU3HAHHS KPUMIHAJILHOTO 3aKOHY (KpH-
MiHaJIBHOTO KOJIEKCY) €IMHUM JDKEpesioM
KpUMiHaJIbHOTO TpaBa. [Ipu 1iboMy ICHYIOTH AiameTpa-
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JILHO TIPOTHJICKHI TOYKH 30py HAYKOBIIB 3 IIHOTO TTH-
TaHHSA. 30KpeMa TpoliieMa JKeped KpHUMiHAIBHOTO
mpaBa B YKpaiHi TICHO OB’ s13aHA 13 TEMaTHKOIO KPUMi-
HaJIbHO-TIPaBOBOT'O PETyIIOBaHHS.

VY tomy abo iHIIOMY acreKTi MUTaHHSIMHA IPaBO-
BOTO PETyIIFOBaHHS B cepi KpUMiHAIFHO-TIPAaBOBHX Bi-
JTHOCHH y PI3HUI Yac y CBOIX Mparpix 3aiiMajmucs Taki
BueHi sk: [1.C. Bepsin, B.I. bopucos, B.K. [IytoHOB,
10.C. Xapukos, M.M. Kponaues, O.B. Hanen, A.B.
Haymos, I'.O. IlerpoBa, O.K. Powmanos, €.JI.
CrpenbuoB, B.O. Tynsakos, C.J[. [amyenxo, b.B.
Sluenenko Ta iHmI.

Came TOHATTS «KEPeIIo Mmpasay € OTHAM 3 QyH-
JMaMCHTAIBHUX Y 3arajbHii Teopii mpaBa. Ta, 30kpema
f TIOHATTS «KEPENIO KPUMIHAIBHOTO TIPaBay» € OTHUM
3 (QyHIaMEHTANBHUX Yy KpUMiHaJBFHOMY MpaBi YKpa-
THH.

OpnHa rpyma HaykoBIiB (30kpema, M.I. baxkaHos,
B.I. Bopucos, M. Koctuipkuii, A.A. Ilinaes, M.I". Pe-
mHsik, M.1. XaBponrok, H.B. UepHumiosa Ta iHmi) Bea-
JKaIOTh, 10 €AMHUM JUKEPEIOM KPUMIHAIBHOTO IpaBa
€ KpUMiHAJIbHUH 3aKOH (KpUMIHAIBHUN KOJEKC).

Jlpyra rpymna — HaBIaKkH, CTBEpPXYIOTb, [0 KpH-
MIHAQJIbHUHM KOJEKC € OCHOBHUM, NPOTE HE € €IUHUM
JoKepenoM KpuMiHaiapHOTO TpaBa (B.O. anemtok, B.A.
Kmmmenko, C. JImxoa, I1.C. Marumescekmii, B.O.
Hasporpxkwuii, F0.€. IlynoBoukin, I1.JI. ®pic Ta ixmi).

B ropuanuHiif miTepaTypi HaBeeHO OaraTo BU3HA-
YEeHb MOHATTS «PKEpEIIo MpaBay, aje yHi(ikoBaHOTO
€IMHOTO BU3HaueHHs Hemae. Sk BBaxkae O.A. Hazape-
HKO, 0araToIuiaHoBe Ta 0araTOCTOPOHHE TIyMaueHHs
MOHSTTS JPKEepell 1paBa MPeACTaBHUKAMH Pi3HUX Hay-
KOBHX IIKLJI HE 3MEHIIY€ IHTEPECY 10 MPOOIeMH, a CIo-
HYKa€ JI0 pOo3pOOKH L€l TEMHU HE TIIBKU Ha 3arajibHO-
TEOPETHYHOMY DiBHI, a il Ha piBHI OKpeMoi ranys3i Ha-
ioHanbHOTrO mpasa [1, ¢. 162]. He MeHI akTyanbHUM
€ TIMTaHHA 1 MO0 JyKepesl KPUMiHAJIBHOTO MpaBa, 110
Ge3nocepeIHbO TOB’S3aHE 3 BHUPILNICHHSIM OCHOBHHX
TEOPETHYHHX 1 TPAKTHYHUX IMHUTAaHb i€l ramysi. Baxk-
JMBICTH I[LOTO MUTAHHA HOJISATAE 30KpeMa i B TOMY, 10
(hopMyBaHHS HETOYHUX IiAXOMIB O BHBYCHHS IPO-
OGIEMHOTO MOHATTS JpKepeia KPUMIHAIBHOTO TIpaBa
MOJKE CIIPUYMHUTH CEPHO3HI HEraTHBHI HACIIIKH, 30K-
peMa BUHHKHEHHS HEBIPHOTO YSIBJIEHHS PO 3MICT i 10~
PsIIOK peaizaliii KpEMiHaJIbHO-TIPABOBUX HOPM.

Y KpUMiHAIBHO-TIPABOBIM JOKTPHHI MUTAHHS TIPO
JoKepelia KPUMIHAIBHOTO 1TPaBa 3aJIUIIAETHCS OJTHAM 3
HAMOLTBII AUCKYCIHHUX, aJpKe y OLIBIIOCTI HABYAIBHOT
JITEpaTypu CTBEPDKYETHCS, IO €IUHHUM JDKEPETIOM
KPUMIHAJIBHOTO TIpaBa € KpUMiHaJIbHUI 3ak0oH. B Yk-
paiHi, TaKMi TiJIXiJ IPYHTYEThCS HA TOJIOKEHHSX CT. 3
Kpuminanbaoro kozxekcy Ykpainn (nan — KK Ykpa-
iHM), Ie BKa3aHO, IO KPHMiHAIbHE 3aKOHOJABCTBO
craHoButh KK VkpaiHu, skuil IpyHTyeTbCs Ha
Konctutynii  Ykpaimm  Ta  3araabHOBH3HAHHX
MPUHIAIAX i HOpMax MDKHAPOIHOTO TpaBa. Buxonsun
3 TAKUX TO3UIiH O1IBIITICTh BUSHUX-KPUMIHATICTIB (30-
kpema, M.I. baxxanos, B.I. bopucos, M. KocTtuipkuit,
A.A.TlinaeB, H.B. UepHumoBa Ta iHIIIi) BBaXarOTh, 0
€IMHNM JDKepesIioM KpuMiHanbHoTro npasa € KK Ykpa-
THH.

BonHouac y kpuMiHaIbHO-IIPABOBIN JOKTPUHI HA
ChOTOJIHI ICHY€E W IHIIA TOYKA 30pYy Ha BUIH JKEpEs

npaBa. AJpKe OKpeMi BUCHI-KPHUMIHAIICTH BiTHOCSATH
0 JDKepenl KpuMmiHaibHOTO mpaBa He jmme KK
VYkpaian, a W KpuUMiHaJIbHE 3aKOHONABCTBO, SKE
BTPAaTHIO YWHHICTH, ajJ€ 3aCTOCOBYETHCS IIOAO
3J0YHHIB, BUNHEHHX IIiJ 9ac Horo mii — (B. Bacwuiar,
B.O. TI'anemtok, JI.B. TnoramoBa-Xerait), Koncrurytris
nepxxasu — (I.E. 3BeuapoBcbkuii, B.A. Kimumenxo, C. 5.
JIuxosa, 10.€. ITynoBoukuH), pileHHs
Koncruryniitnoro  Cymy (B.I.  Kossp, II.C.
Marumescbkuii, K.B. OOpaxueB), MiKHapoaHi
JIOTOBOPH, 3arajlbHOBH3HAHI MNPUHIMOK 1 HOPMH
MikHapoaHoro mpasa (B.M. Kynpssues, Kpyriikos
JILJI. i CwmmpHoBa JLE., H0.B. TpyHIEBCHKHIA),
moctaHoBu [Inenymy Bepxosaoro Cymy (dpo3mos
B.I'., Haspompkuit B.O., lmamounukos A.C.),
3aKOHOJAaBYi Ta Ti/J3aKOHHI HOPMATHBHO-TIPABOBI
aKTH, [0 SKHX BIiICWIa€ OJaHKETHA IHUCIIO3MIIS
kpuMiHanpHO-TIpaBoBoi HopMmu (JI.JI. Tayxman, I'.3.
Spemko), cynosuii mpeneneHt (A.B. Haymos, A.L
Papor, A. CaBuenko).

M TyT cepen BUGHHX HeMa€ €IHOCTi K MOYMHA-
10YH, BIAMOBIAHO LIOAO BHUIUICHHS Ta PO3YMIiHHS I0-
HATTS JDKepesa KPUMiHAJIBHOTO TpaBa, a came MO0
TOTO YM B3araji iCHye MOHATTS «IKepela KpUMiHaIb-
HOTO TIpaBay, MPOJOBXKYIOUH CIIip, MO0 TOTO, 10 He-
00XiTHO PO3YMITH IIiJl MOHATTIM «IKepesa» B KpUMi-
HAIBHO-TIPaBOBi# monwHi (abctpakmii). [Ipogosxken-
HSIM HEBH3HAUYCHOCTI € ICHYBaHHS HEBH3HAUEHOCTI i3
THM, 0 TOTPiOHO BU3HABATH B SKOCTI KEPEI KPUMi-
HaJILHOTO TIpaBa, TOOTO, L0 CaMe CTAHOBUTh CHCTEMY
JDKEpes KPUMIHATBHOTO MpaBa, TOOTO 1110 0 HUX Bia-
HOCHTH.

[MTounHarouM i3 po3rIIsAy PO Te, YU B3aralii icCHye
TaKe MPaBOBE SBUILE SIK «PKEPEJIo MpaBay B KpUMiHa-
JILHO-TIPABOBIH IUIOLIHMHI, HEOOXi/THO BiANOBICTH Ha 3a-
MMUTAaHHS: 99 ICHY€ B3araji HeoOXiTHICTh TOBOPUTH IIPO
HAsBHICTH Y KpUMiHAJIBHOMY IIpaBi — JKEPEIl, a iHaKIIIe
KaXydd — 9M MOXXE MaTH KpHMiHAJIbHE HPaBO JKe-
pena?

Taxk, M.1. XaBpOHIOK TOBOPUTH PO HASIBHICTH BH-
JIIeHHST He JDKepell KpUMIHAIBHOTO MPaBa, a JKepel
KPUMIHAJBHOTO 3aKOHO/IABCTBA, a TAKOX IPO IUTyTa-
HUHY [HX TOHITH MiX CO0OI0, 10 HAMH MiATPHUMY-
eTbes. Jlanmi HUM BKa3yeThes, 10 SIKIIO PO3YMITH JDKe-
pelo KpUMiHAIBHOTO MpaBa sk GpopMmy, B sIKii BOHO ic-
Hy€, TO 3aKOH PO KPUMIHAJIBHY BiAINOBiNANBHICTE €
€IMHOI0 (DOPMOIO0 KpHUMIHANBHOTO TpaBa, 00 BOHO
MIPaKTHYHO HE iCHye B iHIHMX (opmax. Bunstkamu e,
30KpeMa, He3HauHi 3a 00csiroM nojioxxeHHs KoHcTHTY-
1ii YKpaiHy, OKpeMHX HIINX 3aKOHIB, @ TAKOX PillleHb
Koncruryniitnoro Cyny Ykpainu i €BponelcbKoro
CyaAy 3 TpaB JIOJUHH, Ki (AKTHYHO 3MIHIOIOTH 3MICT
nonoxkeHb KK Ykpainu ab6o maroTe iM HOBY oQimiiiHy
Ta 000B’I3KOBY JUII BpaxyBaHHS IHTepHpeTamiro, — i
THM CaMHM BIUIMBAlOTh Ha (QOPMY KPHUMIHAIHHOTO
mpaBa. Y IjbOMY CeHCI HOHATTS (HopM (JKepel) KprMi-
HAJIBHOTO TIpaBa i ¢popM (JuKepes) KpUMIHAIBHOTO 3a-
KOHOJIaBCTBA 30iraroThes, abo Maiike (3a BUHATKOM aK-
TiB 3aCTOCYBaHHsI 1 TiyMadeHHs) 30iratothes [2, c. 4-
6]. Lo Bka3ye Ha Te, LIO B iOro morisaax BimOyea-
€THCSI IOETHAHHS MOHATTS «JKepeda rnpasay 1 «popmu
TIpaBay.
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Ha Ham morman Taki MUTaHHSA BUHHUKAIOTH CaMe
4yepe3 MEeBHY IMiIMiHY TIOHATh, a CaMe I IMIHSAI0YH T10-
HSTTS «IDKEPEJIO TIpaBay Ha «IiAcTaBH Ta JOPMHU BUHH-
KHEHHS Ta/ab0 (opMyBaHHS NPaBOBUX HOpM». [ y
3B’A3KYy i3 THM, IO B IEBHOMY CEHCI cepell BUCHUX He
3HAXOIATHCS IIEBHI OJHOCTAMHI BIAIOBIII Ha T€, 1110 JIe-
KUTh Y TIIPYHTI Kiacudikauii mkepen KpuMiHaib-
HOTO NpaBa, TO i BUHUKA€E IeBHA HEBU3HAYCHICTD Y MO-
rsiax Ha PO3YMIHHS NPOOJIEeMHU Kepes KpUMiHaib-
HOTO [IPaBa y TaKUX MipKyBaHHSX.

Posrsng  mpobiemMu  jokepen  KpUMiHAJIBHOTO
npaBa, HAMH BB)XKAETHCS TaKOI0, 1110 MA€ 30BCIM iHIIE
PO3YMIiHHA Ta HiArpyHTs. Po3rman nmpobmemu, Ha Haml
TIOTJISA]] TIOBHHHO OYTH TOB’S3aHUM i3 HACTYITHUM ITH-
TaHHAM: a CaMe i3 TUM, IO CaMe BXOJHTH JI0 KpUMiHa-
JHHOTO TIpaBa, abo SKi eJIEMEHTH CTaHOBIIATH HOTO CH-
CTEMY — CHCTEMY KPHMiHaJIbHOTO NpaBa?

PoszBuBatoun nymxy Hasponpkoro B.O. mpo crmis-
BIZIHOLIICHHSI KPUMIHAJIBHOI'O MMpaBa i KPUMIHAJILHOTO
3aKOHOJIABCTBA, JIe¢ KPUMIHAJIbHE IpPaBO 5K Trajly3b
npaBa € 3MiCTOM I0JIOXKEHb, SIKi CTAHOBIISITh HOTO Ipe-
JIMET, & KpUMIHAIBHUH 3aKOH — (POPMOI0, Y IKUX BOHU
OTPUMAJIH IOPUIHNYHY 000B’SI3KOBICTb, Ta MOAATBIITUM
BUHUKHECHHSIM CYTIEPEYHOCTI Ta pO301KHOCTI MiX 3Mi-
CTOM — KpHUMIHAJIBHUM IIpaBOM i (popMoOro — KpuMiHa-
JHHUM 3aKOHOAABCTBOM, Ta BH/IUICHHS HHM OKpPEMO
JoKepel KpuMiHainpHOTO 3aKkony (mwme KK Ykpaian) i
JUKepell KpUMIHAIBHOTO TpaBa (iHIII MUcaHi Ta HEeTH-
cani aktu) [3, c. 21], 3a3HauMMO, IO JaHHM BYCHUM,
Ha Halll TIOTJISI, B3SITO MOHATTSA «KPUMiHAJIBHE ITPABO»
B cucTeMi. Xoua, i JEeIKUMHU IHITUMH BYCHUMH TaKOXK
BUJIUIAETHCS IOHSTTS «)Kepelia KPUMIHAJIBHOTO 3aKO0-
HOZaBCTBa», X04a W 3 OTOTOXKHEHHSM 13 IOHSTTIM
«mKepera KpUMiHaIbHOTO TIpaBay [4, c. 69].

Taxox, 3a JlenucoBoro A.B. y cucremy kpumina-
JBHOTO TIpaBa BXOAATH TaKi €JIEMEHTH SK KpHUMiHa-
JHHO-TIPABOBI HOPMH, IHCTUTYTH, IPUHIIHIHI 1 popma-
JBHO-FOPHUANYHI JUKepena KpUMiHaIbHOro mpasa [5, c.
143].

[IpuHANEXKHICTE KPUMIHATHHO-TIPABOBHUX BiIHO-
CHH JI0 CHCTEMH KPHUMIHAJIBHOTO IIpaBa IiATBEPIXKY-
€THCS B MEPLLY Yepry HasBHICTIO B HUX IIEBHUX peEry-
JSITUBHUX BJIACTHBOCTEH.

VY 3B’S13Ky 3 UM, HAMH BBXKA€THCS, 110 PO3IIISL
npoOJIeMH «KEpesl KPUMIHAIBHOTO TpaBa» pOOUTHCS
HE 3 TOTO KyTa Y MiAX0Ay 10 pPO3yMiHHS Yepe3 Te, 10
KpHMiHaJIbHE MIPABO sIKe MPEJCTaBICHO y BUIIIsAL 11 cH-
CTEMH JIOCTATHBO IIMPOKE IpaBoBe siBHIle. ToMy mot-
PiOHO BECTH JOCIIKEHHS B OLTBII KOHKPETHHUX IPABO-
BUX OJMHUIISIX.

VY 3B’A3Ky 3 HasBHICTIO KOJIM BCi €JIEMEHTH CHC-
TEMH KPUMIHAIBGHOTO IIpaBa 30praHi30BaHi Ha KPHMi-
HaAJIbHO-TIPABOBHUX BiJTHOCHHAX, SIKI € IEHTPAIbHUMH
(hakTopamu B3araili BUAUICHHS KPUMiHAJIBHOTO TIpaBa
SIK Tally3i IpaBa, TOMY BBa)KaeMO 3a HEOOXiHe JOCITi-
JUTH JpKepena (opMyBaHHS, BUHMKHEHHS Ta 3MiHH
KPUMiHaJIbHO-TIPABOBUX BiTHOCHH.

KpuminaasHO-IpaBOBI HOPMH € HAHBaXKJIHBIIITIM
3ac000M NPaBOBOTO BIUIMBY HAa KPUMIHAJILHO-TIPaBOBi
BIZITHOCHHHM, @ OCTaHHI, y CBOIO YepTy, BUSBIAIOTHCS i
pe3yJIbTaToM, i MiJCTaBaMU IPaBOBOTO PETYIIOBAHHS,
TOMY HEOOXIZHO PO3IJIAJaTH MUTaHHS KPUMIHAIBHO-

MPaBOBHX BIHOCHH B acIeKTi iX Jii, a came B MeXaHi-
3Mi KpPUMIHAJIBHO-TIPABOBOTO PETYIIOBAHHS, 3a])Is
3’sCyBaHHA Aii Ta peaji3alii TaKuX KpHMiHAIbHO-TIpa-
BOBUX BiJHOCHH B KPHMiHAJIEHOMY IIPaBIi.

Ha 3HadeHHs poiti came KpUMiHAIBHO-TIPABOBOTO
peryIoBaHHS Y pO3yMiHHI TPOOIEeMH Kepes KPrMi-
HaJILHOTO TpaBa 3a3HayaB cBoro vacy me lllapropoa-
cekuid M./JI., BKa3yrouu, 1o JpKepena MpaBoBUX HOPM 1
JpKepena Oyab-sSKUX 1HIIMX HEMPaBOBHX HOPM, 31iiic-
HIOIOTh PETyJIIOBaHHS CYCHUIBHUX BiIHOCHH [6, c.
121].

Yepes Te, 110 MOHATTS KPUMIHAIBHO-TIPABOBOTO
peryoBaHHs € OaraTorpaHHAM, TOMY € i pi3Hi po3y-
MIHHS I[5OT'0 ITOHSATTSI, IO ITOB’sI3aHe 3 HEOIHO3HAYHI-
CTIO B pO3yMiHHI HOHATTA TOTO, IO came (GopMye Ta
peTryIioe KpUMIHATBHO-TIPAaBOBI BiTHOCHHH. Taka IIu-
pOKa pi3HOMAHITHICTh y PO3YMiHHI IMOHITTS KpUMiHa-
JIBHO-TIPABOBOTO PETYJIIOBAHHS W CTBOPIOE MPOOIEMY,
y TOMY 4YHMCII, i Yy BU3HAYCHHI TIOHATTSI KPUMIHAIbHO-
MIPaBOBOTO PETYJIIOBAHHS Ta KPHUMiHAJIBHO-IIPABOBOT
3a00pOHHU.

Hacammnepen, HaBeaeMo 3arajbHOMNOIIMPEHE BHU-
3HAUEHHs MOHATTA KPUMIHAIBHO-TIPABOBOTO PETYIIIO-
BaHHA Ta KPUMiHaJIbHO-TIPaBOBOI 3200pOHH.

Ha BimMmiHy Bix 3araipHOI Teopii mpaBa B KpUMi-
HAJTBHO-TIPABOBIM HAyIll MPAaKTUYHO BiNCYTHIH aHaNi3
IIPaBOBOTO PETYIIOBAHHA B c(hepi KpUMiHATIBHO-IIPABO-
BHX BITHOCHH. ¥ 11 paMKax CIiJ 9iTKO BH3HAYUTH OC-
HOBHI IUIAXH Ta CIOCOOM BIUTUBY KPHUMIHAJIHHOTO
IpaBa Ha CYCHiJbHI BiJTHOCHHH, Ta OUIBII JIETAIEHOTO
JIOCITI[KeHHS MOTPEOYIOTh MUTAHHS JOCTIIKeHHS (a-
KTOPIB Ta MiJICTaB, 1110 3[IICHIOIOTh TaKe KPUMIHAIBHO-
NPaBOBE PETrYJIOBaHHS CYCIIUIBHUX BiTHOCHH. AJIKe, y
3B’A3Ky 13 CIyIIHMM 3ayBakeHHsAM Parummona .M.,
SIKUI BKa3ye Mpo MPaKTUUHE 3HAUEHHS KPUMIHAJIBHO-
MIPAaBOBOTO PETYJIIOBAHHS, 1[0 MOKapaHHA — 1e (eHo-
MEH, 1[0 OXOILTIOE Pi3Hi c(hepr HOPMATHBHOTO PETYITIO-
BaHHA [7, c. 8], TOMy 3Ha4eHHS PaBOBOTO Ta HOpMa-
THUBHOTO PETYIIOBaHHA Y ()OPMYyBaHHI BIIMBY Ha ITOKa-
paHHS B KpUMiHAJIBHOMY IIpaBi Ma€ KiHIIEBE 3HAYCHHS.

OmHi€x0 3 MPUYUH MaJIOJOCTIKEHOCTI TAaHOT TIPO-
Omemu BOAYaeThCSI B TOMY, IO OCHOBHHU ITiIXif
[TOB’I3aHUi1 13 THM, 1110 B OCHOBI 0araTh0X JOCIIiIKEHb
3HAXOJSIThCS OCHOBH CHUCTEMH IIPaBOBOTO PETYIIO-
BaHHsI, 3aMporoHoBana e B cepeauni 60-x pp. C.C.
ATeKCEEBUM TS COIIAICTHYHOI AepXkaBH, i3 CIpo-
0aMu HaJIUTHTH CJIIEMEHTH Ii€] CHCTEMH KPUMiHATIBHO-
TIPaBOBUM 3MICTOM.

AnexceeB C.C. BU3Ha4a€ NMpaBOBE PETYIIOBaHHS
K «...311HCHIOBAHE 3a JOIIOMOT'0I0 CHCTEMH TIPaBOBUX
3ac00iB (IOpPHAMYHNIX HOPM, TTPABOBITHOCHH, 1HJIUBITy-
IBHHUX MIPUIMCAHb Ta iH.) Pe3yJbTaTUBHUH, HOpMaTH-
BHO-OpTaHi3alifHUH BIUIMB Ha CYCITIbHI BiTHOCHHH 3
METOIO 1X YIMOPSIKYBaHHs, OXOPOHH, PO3BUTKY BiAIO-
BIZIHO JI0 CyCITiIbHUX mOTpeO» [8].

YV monibHOMY pakypci posrisaanacs npooieMa-
THKAa KPUMIHAJbHO-NIPABOBOTO PEryJIOBAHHS B OKpe-
MHX 1 KOMIJICKCHUX HayKOBHUX JIOCIIJDKEHHSX, a 1X aB-
TOPHM aHaJi3yBall CYTHICTb KPHUMiHAIBEHO-TIPABOBHX
HOPM, KPUMiHAJIbHO-NIPABOBUX BiJTHOCHH, FOPHIMYHHUX
(haxTiB y KpUMiHAJIBHOMY IIpaBi TIIBKM B paMKax 3ara-
JILHOTIPUHHATUX TEOPETHYHHX YSBJIECHb PO MEXaHi3M
IIPaBOBOr'O PEryJIIOBaHHS 1 HOTO €JIeMEeHTaXx.
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JlaHwii miaxix A0 JOCHiKEHHS TPaBOBOTO PETy-
JOBaHHA B c(epi KpUMiHAIBLHO-TIPABOBUX BiIHOCHH,
IO CYTi, CTABUTH 3HAK PIBHOCTI MiX IIPAaBOBHUM PETYITIO-
BaHHSM 1 peamizartieto mpasa [9, c. 8-9]. [No3nauenwuii
MOTJISIL HA TIPABOBE PETyITIOBaHHS TOPOIMB IIPOOIEMH,
MIOB’s13aHi 3 BH3HAYCHHSAM IapaMeTpiB KpHUMiHAIHHO-
MPaBOBOTO PEryJOBaHHA 1 GOpM, Y SKHX BOHO MOXKE
301HCHIOBATHUCS.

BOauaeTbcss HAMHM TaKOX, IO OAHIEIO 3 MPUYUH
TaKOro CTaHOBHMINA € T€, L0 HASBHICTH PEryNIO0Y0l
(yHKIIT KpUMIHANBEHOTO IpaBa HE crpuiMaiacsi B3a-
raji, a BUAUIIIACcS TUIbKU oXopoHHa QyHKuis. Cripodu
OOTpYHTYBaTH iCHYBaHHS ITOPSI 3 OXOPOHHOIO TAKOX I
perynsaTHBHY (QYHKIIIO KPHMIHAIBHOTO TIpaBa II0YaB
me B.M. Cmupros. Tak, aBTop 3a3Ha4ae, mi0 «KpuMi-
HaAJILHOMY TIpaBY, SIK 1 Oyab-sAKil Tamy3i mpaBa, Biac-
THBA OXOPOHHA 1 peryniaTuBHa QyHKIil. PerynsaruBHa
(yHKIIIST HOPM KPUMIiHAJIBHOTO 3aKOHO/IaBCTBA MPOSIB-
JSIETHCSL Y BCTAHOBJICHHI ITpaB 1 000B’sI3KIB CTOPIH cyc-
MUIBHUX BIJHOCHH, 1[0 BUHUKAIOTHh i3 MPHUBOAY BYH-
HeHHs 3n04nHiBY [10, ¢. 86]. A Takox it SkoBnes A.M.
3a3aHayaB Npo 3a00POHIOBAJIbHY Ta PEryJISATUBHY QyH-
KIIif0 KpuMiHanbpHOTO mpasa [11, ¢. 155].

[Mapropoacekmit M.Jl. mHcaB: «KpHMiHaJIbHE
MPaBO PETYIOE Ti CYCIiJbHI BIIHOCHHHU, 5SKi BHHUKA-
IOTh BHACHIIOK BUNHCHHS HAHOLIBIN CyCIiIbHO HeOe3-
MIEYHHUX TOCSTaHb Ha OXOPOHIOBaHI JEP)KaBOIO BiIHO-
cunan. Lli cycnineHi BigHOCHHN HaOyBarOTh y pe3yiib-
TaTi iX IOPUANIHOTO PETrYIIOBaHHS BUJ KPUMIHATBHIX
npaBoBigHocH» [12, c. 9].

Y KpUMiHAIBHOMY 3aKOHI BiJOOpayKaeThCst KPHUMi-
HaJIbHO-IIPaBOBa HOPMa Ta BKa3ylThCS HA O3HAKH IIPO-
THUIIPABHOI MOBEIIHKHU, IO BUPAXKAETHCS B HEHAOTPH-
MaHHI iICHYIOUHX Y CyCHUIBCTBI 3aKOHIB. TOMY «KpHMi-
HaJIbHE MPaBO OXOPOHs€ Ti a0 IHINI CYCHUIbHI
BITHOCHHM 3a JJONIOMOTOIO PETYIIOBAHHS IIOBEIIHKH
nronei» [13, . 12]. TloBenitka, onucana B KpUMiHaJb-
HOMY 3aKOHI BUKJIMKA€E JI0 XKUTTS Yepe3 KpUMIHAIBHO-
MPaBOBI HOPMH KPUMiHAIIEHO-TIPABOBE BiTHOIICHHSI.

I Buxosmun i3 3anponoHoBanoro Hanen O.B., Bu-
3HAUCHHS HOHATTS «IIPaBOBE PETYIIOBAHHI», K BIO-
PSIIKyBaHHS IPABOM CYCHIJIBHUX BiJJTHOCHH 32 JIONIOMO-
rOI0 IOPUIMYHUX 3aC001B, & came: IIISIXOM BU3HAYCHHS
B HOpPMax IpaBa MiJICTaB iX BHHUKHEHHs, 3MiHH YU
NPUIMHEHHS], BKa3iBKK Ha iX cy0’€KTiB, 00’€KT, a Ta-
KO IUISIXOM BH3HAYCHHS 3MICTYy TaKHUX BIJHOCHH
(paB, 000B’SI3KIB 1 HOBHOBa)KEHb Cy0’€KTIB CTOCOBHO
00’€eKTa) Ta BTUICHHS LUX HOPM Y JKUTTS SIK IUIIXOM
pealizanii, Tak i 4epe3 akTH 3actocyBaHHs [14, c. 72],
MPOTIOHYETHCS HAMU BU3HAYaTH KPUMiHAJIbHO-TIPaBOBE
peryioBaHHs, SK CaMOCTIWHHUHN eJTeMEHT
CUCTEMHU NMPaBOBOTO pPETyJNIOBaHHS CY-
CHiTBPHUX BIJHOCHUH, BH3HAYEHE K BIO-
PSAAKYBaHHS KPUMiHAJIBHO-TIPABOBUX CYCIIJIBHUX Bij-
HOCHH 32 JIOTIOMOTOI0 IOPHAWYHHX 3aCO0iB: SK HOPM
KPUMiHAJIBHOTO IIPaBa TaK i aKTiB IPaBO3aCTOCYBAaHHSI
[15,c.221].

HeoOxigHicTh 3’sCOBYBaHHS IpeaMeTa KpUMiHa-
JIBHO-IIPABOBOTO PETYIIIOBAHHS HEOOXIHO Y 3B 513Ky 3
THUM 1110, TaK SIK B KDUMiHaJbHOMY 3aKOHOJIaBCTBI, Ha
BIAMIHY Bil psily IHIIMX Taiy3ei CUCTEMM IpaBa, Ha
3araJlbHOMY piBHI HE BHpILlleHI HaWBaXKJIMBILIl IH-
TaHHS KPUMIHAJIBHO-TIPABOBOI'O PETYIIIOBAHHS, Y TOMY

YUCJII HE 3a3HA4YCHi BiIJHOCHHH, IO € TPEIMETOM Ta-
KOT'0 PETYJIIOBaHHSI Ta y 3B’ 53Ky 3 IMM NOTpeOye BCTa-
HOBIICHHS Oe3MocepeHh0 B KPUMIHAJIHLHOMY 3aKOH,
SIKi BITHOCHHH HUM PETyIIo0Thes [16, ¢. 19]. Baxaros
M.I. 3a3HauaB, MO y MEXaHi3M KpHUMiHaJIHHO-TIPaBO-
BOTO PEryJIOBaHHS BXOAWTH KPUMiHAIHHO-TIPABOBI Bi-
aaocuuu [17, c. 491].

lono mMOHATTS KpPUMiHAJBHO-NIPABOBHUX BiJIHO-
CHH, TO IS IPOOJIEMa € OJHI€I0 3 HANCKIIQAHIIINX M-
TaHb KPHMIHAJBHOTO IpaBa, a 3HAYYIIICTh JOCIHi-
JDKEHHS IPaBHJIBHO OYJI0 OMiueHe BUAATHUM BUCHHM,
3aCHOBHHMKOM Ta JI/IEPOM CY4acHOI IIKOJI KpUMiHAJb-
Horo mpaBa B M. Oneca (Ykpaina) [18, c. 94] — mpode-
copom bBarpiii-Illaxmaroum JI.B.: «HeoOxigHo HE
TIJIBKH TOMY, IO B MPABOBIH JiTEpaTypi 4acoM Oyxe
6arato CyInepewINBUX CY/KCHD 3 FOTO MUTAaHHA, aje
TOJIOBHUM YHHOM TOMY, IO BOHH CT@HOBISTH COOOIO
CYTHICTh KpHUMIHAJIBHOI BigNOBIiTalbHOCTI, 0€3 po3r-
JISIy AaHUX MPAaBOBHUX BiJHOIIEHb HEMOXIIHBO 3’5CY-
BaHHS MEXK 1 CTaliii OCTaHHBOI, po3rysiy GhopM BUpa-
JKCHH I1i€l BigmoBigambHOCTI» [19, ¢. 98]. [IpenmeTom
Teopil KPHUMIHAIBHUX TPABOBIMHOCHH € MEXaHi3M
BIUIMBY HOPM KPHUMIHAJIBHOTO IIpaBa Ha CYCHiJIbHI BiJl-
nocunu [20, c. 32].

Haii0inpm Brane MOHATTS KpPUMiHAIBEHO-TIPABO-
BUX BimHOCHMH HamaHo barpiii-IllaxmaToBum JI.B.:
«TIPaBOBITHOCHHHU B KpUMIHAJILHOMY IIPaBi CTAHOBJIATH
cO00I0 BpEryIbOBaHI HOPMaMH KPUMIHAIBFHOTO TIpaBa
VYkpaian ¢aktuaHi (peanbHi) CYyCHiTBHI BiIHOCHHH.
BoHr BUHMKAaIOTH MiX JIep)KaBOlO, IO BHUCTYIAE B
0c00i opraHiB MPaBOCY/sl 1 OpraHis, 110 3ade3mnedy-
I0Th NTPAaBOCY//Is, 1 3JIOYUHLIEM 13 TIPUBOLY BUMHEHOTO
HUM CYCHLUIbHO HEOE3MEUHOTO MiSHHS — 3JI0YUHY, ITi/I-
CTaB Ta MEX KPUMIiHAJIBHOT BiAMOBINATEHOCTI BUHHOTO
3a BunHeHe» [19, ¢. 101]. Omxe, Mu 6aunmo, 110 JaHUH
BUYCHHH BKJIAJAB B IOHATTS KPUMIHAIEHO-TIPABOBUX Bi-
JTHOCHH, HE TUIBKH BiTHOCHHH 3 MPHUBOIY BUWHCHOTO
3JI0YMHHOTO MISHHS, a W 1HII BIZHOCHHM IOB’s3aHI 3
peaitizariero KpUMiHaIBHOI BiJIIOBIaTHHOCTI.

BaxximmBuM B 00Cs131 HAIIOr0 JOCIIDKEHHS CTaHO-
BHUTh IHUTAHHS PO BHHUKHCHHS KPUMiHAJIHHO-TIPABO-
BUX BiTHOCHH.

Tak, Ceparoky ILII. BOawaeThCsi, MO «3araibHi
NpPaBOBi BiIHOCHHU BHHUKAIOTh HE i3 3aKOHY K HOP-
MaTUBHO-IIPABOBOTO aKTy, a 3 IHCTUTYyaJli3auii mpaBo-
BOi HOpMH, IO HE OAHE U Te came, 00 KpUMiHAILHUN
3aKOH MOJKe MicTHTHCS Y 3BefieHHi (KpumiHanbHu KO-
JIeKC, YKIIQJICHHS TOIIO), aJie BIH MOXe OYTH HE paBo-
BHM, X04a i 3aKOHHUM. 3BiJICH HE IPABOBHIA 3aKOH HE
TIOPOIKYE i He MOXe ITOPOJKYBATH 3arallbHUX KPUMi-
HaJIbHO-TIPAaBOBHUX BiJIHOCHH IIOAO 3MICTY, BHKJaJe-
HOTO B HhOMY. Lle Moke 31iHCHUTH JIHIIIe TIpaBoBa HO-
pMa. Y HBiJII30BaHOMY CYCHiJILCTBI, SIKE BBaXKa€ IliH-
HUMH 3000yTTS JEMOKPATHYHHX CYCIIIBCTB 13
LIMPOKUM BU3HAHHSIM IIpaB i CBOOO/ JIFOANHH, HaJAHHS
IIpaBa OI[iHKHM 3aKOHY Ha IPEAMET HOTo MPaBOMipHOCTI
€ 3a0e3MevYeHOI0 KOHCTUTYIIEI0 MOXKITUBICTIO HE J0-
TPUMYBATHCS KPIMiHAIBHO-TIPABOBOI 3a00POHH, SKa €
HE MPaBOMIpHOIO, TOOTO BOHA 3a00POHSE T€, YOTO HE
Moe 3a00pPOHHUTH B IIPaBOBOMY, IEMOKPATHYHOMY CY-
CIiJIbCTBI 200 3a00pOHSE MOBEIIHKY, SIKa € J03BOJIE-
HOI0 IHIIMMH COILIaJbHUMHM HOpMaMu (iHII Traiysi
IIpaBa, MOPAJIBHICTB)», Ta HUM K€ POOUTHCSI BUCHOBOK
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Mpo Te, MO OXOPOHHI KPUMiHAIBLHO-TIPABOBI BiTHO-
CHHU BHHUKAIOTh HE HA IiJCTaBlI KOHKPETHHUX 3JI0YHH-
HHX aKTiB, a Ha TmiacTasi 3akony [21, c. 210].

3BizcH MOXHA 3pOOHTH TaKWi BUCHOBOK, IO B
IIIPOKOMY PO3yMiHHI KpHUMiHAJBHO-TIPABOBI BiTHO-
CHHH He 00MEXYIOThCA TUIBKH TAKUM IOPUINIHUM (ha-
KTOM sIK BUMHEHHS 37104MHYy. [Ipo 1e Takox Bkazye i
B.I. AHTHIIOB: «HOPMH KpPUMIHQJIFHOTO IIpaBa He
TIIBKY BU3HAYAKOTh, SIKI CYCIIUILHO HEOC3MEUHI TisTHHS
€ 3JI0YMHAMHU Ta SIKi MOKapaHHS 3aCTOCOBYIOTHCA 10
0ci0, 10 X BUMHWIIN, @ i pETyJIIOI0Th HU3KY I10B’s13a-
HUX 3 [[UM [HUTaHb: MiJCTaBY KPUMIHATHHOI BiAMIOBIIA-
JHHOCTI NPHUHIUIA YHHHOCTI KPUMIHAJIBHOTO 3aKOHY B
gaci, mpocTopi i o0 Koja 0cil, miIcTaBy if yMOBH, 32
SAKUX 0c00a, 10 BYMHWIA 3JI0YUH, MOKE OYTH 3Billb-
HEHa BiJl KpEMiHANBHO BiJIIOBIAaILHOCTI UM Bij TIOKa-
paHHA, 0COONMBOCTI KPUMiHAIBHOI BiMOBiTAIBHOCTI
Ta TIOKapaHHSA HEMOBHOMITHIX Tomo» [22, c. 8]. A
oTke, cdhepa «PO3MOBCIOJHKEHHS» KPHUMiHAIBHO-TIPa-
BOBHUX BIJJHOCHH HE OOMEKYEThCS TIJIBKH KPUMiHAJb-
HUM 3aKOHOM. TuM OiJibIlle, 110 y 3B°SI3KY 13 UM CIIif
miartpumar Touky 3opy O.C. XKapukosa mpo Te, 110
KpPUMiHAJIbHUI 3aKOH HE MOXE PO3IJISIATHCS B SIKOCTI
CHHOHIMa KPHUMiHaJIbHO-TIPAaBOBOTO PETYIIOBAHHS, L€
BCHOT'O JIMILE HOro mpaBoBa ocHOBa [23, c. 44], npu-
gomy Kozybenko HO.B. yrounroe mie, mo KpuMiHAaIb-
HUH 3aKOH — OJIFH 3 €JICMEHTIB I1i€l OCHOBH [24, . 655].

3BeuapoBchKuii 1.€. BipHO BKa3ye, M0 pETyIsSTH-
BHI KPUMiHAJFHO-TIPABOBI BITHOCHHH PEai3ylOThCS B
MPaBOMIpHIi# 3 HOTJsITy KpUMiHAJIBHOTO 3aKOHY IOBe-
JIHII TpoMafsiH. [IpuuoMy Taki BiIHOCHHH MOXYTh
CKJIQIaTHCSl HE TUIBKU B cdepi JOKPUMIHAIBHOTO (10
BUMHEHHS 3JI0YMHY), ajie H y cdepi MOCTKpUMIHANIb-
HOTo (TicJisi BYNHEHHS 3JI0YMHY) KPUMIHAIBHO-TIPABO-
BOTO peryJroBaHHs. BUMHMBIIM 3]104KH, CYy0’€KT, X04a
i 13 3MIHEHUM KPHMiHAIBHO-TIPABOBUM CTaTyCOM, alie
SK 1 paHille BIZHOCHO KPUMiHAJIHHO-TIPAaBOBHX 3a00-
POH, B TOMY YHCII i/ BiITHOCHO B)KE€ ITOPYIICHOTO, 30€-
pirae craryc cy0’ekTa 3aKOHOCIYXHSHOI ITOBEIIHKH,
Cy0’€KTa PeryJsITHBHOTO KPUMiHAJILHO-TIPABOBOTO Bi-
nHomIeHHs [25, c. 9].

Hanpukian, ®unimoHoB B.[l. moromkyoouucs i3
Ky3uenoporo H.®. BU3HAE iCHYBaHHS KPUMIHAIBHO-
MPaBOBUX BIJIHOCHH 10 BYMHEHHS 3JI0unHiB. BiH BBa-
JKae, 0 KPUMIHAJIBHO-TIPABOBI BIIHOCHHHM CIIijI PO3T-
JSIATH B MIAPOKOMY i By3bKOMY 3MICTi ciioBa. Y mIH-
POKOMY 3MICTI IIe BiJHOCHHH, SIKi 3’SIBIITIOTHCS 13 Ha-
OpaHHsAM KPUMIHAJIBHOTO 3aKOHY YHHHOCTI [26, c. 40].
B pamkax 3a3Ha4€HOr0 pEKUMY MOXKYTb OyTH peastizo-
BaHi ¥ iHII KPUMiHAJIBHO-TIPABOBI IHCTUTYTH — ITOKa-
paHHs 1 cyaumocTti. OTxe, npu ixHill peamizamii zist
KPUMIiHAJIBHOT BiJIOBITANBHOCTI HE MPHUITHHIETHCS,
OCKIJIbKM BOHa € MaTepiaJbHO-TIPABOBOIO IiICTABOIO
MPaBOOOMEKEHB, Pealli3oBaHUX BXke y popMmax i BUaax,
nepeadadyeHuX iHITUMHU HOPMATHBHUMH aKTaMH.

TakuM 4YHHOM, 3MIMCHIOIOYM Take MpaBoOOMe-
’KEHHsI, HAMH BBQXKA€ThCS, 10 JIJaHI HOPMATUBHO-TIPa-
BOBi aKTH MICTSTh «BIUTMBY» Ha KPHUMiHAJIHHO-TIPABOBI
BIZIHOCHHH, 2, OT)KE, BUCTYNAIOTh (haKTOpaMu, ITiJIcTa-
BaMHM Ta OOCTaBMHAMH PETyJIOBaHHS KPUMIHAJIBHO-
NPaBOBUX BiJHOCHH. B Hamomy Bumajaky Hamu po-
OMTbCS BUCHOBOK IIPO T€, 10 (PaKTOPH 1 IMiJICTaBH — Lie
Ti 00CTaBMHM, LI0 TOKJIAJCHI B OCHOBY ()OpPMyBaHHS,

PO3BUTKY, PUITMHEHHS, BU03MIHU (110 B IIJIOMY H €
PETYIIOBaHHSIM) NTPABOBUX BiTHOCHH.

[HmMM, HE MEHII BaKIMBUM € TIMTAHHS B3ae-
MO3B’SI3Ky KPHMiHAIBHO-TIPABOBOTO PETYJIIOBAHHA i3
MMUTaHHAM KpUMiHAJIBHO-TIPaBOBOi 3a00poHH. [ToHATTS
KpUMiHAJBHO-TIPABOBO1 3a00POHH € 0araToacleKTHUM,
IHTErpajJbHUM TEPMIHOM, IO XapaKTepU3YyIOTh JaHE
SIBHIIC B €JHOCTI PI3HUX HOTO PiBHIB, IKOCTEH 1 CTOPIH.

M.IL. Biiym 1 B.M. T"ankiH BU3Ha4a1M HOHSATTS KPH-
MiHaJbHO-TIPAaBOBOI 3a00pPOHM SIK «IIPHITUC, IO Mic-
TUTHCSI B KPUMIHAJIBHOMY 3aKOHI Ta sike 3000B’s3y€
YTPUMYBATHCsI BiJi BYNHEHHS 3m0unHy» [27, c. 3-19].
Binpn1 po3mmpennM, ane TOYHUM NPEICTaBIISETHCS BH-
3HA4YCHHSA KPHUMiHAIBHO-TIPAaBOBOi 3a00OpOHU HagaHe
MapkynanosuM C.O., sk HOPMATHBHO-TIPaBOBOTO TIPH-
IMUCY, 3aKOHO/IaBYOi IOPUINIHOI KOHCTPYKIIil, 10 3a-
KPIIUTIOE BCi MOXKITMBI BapiaHTH (MOJENi) 3II0YHHHOT
MTOBEIIHKH, [0 BU3HAETHCS BIAMIOBITHO IO KPUMiHAIb-
HOT'O 3aKOHOJIABCTBA MIPOTUIPABHUM Y KOHKPETHO-ic-
TopuuHui nepiox [28, c. 27].

Kpim toro, A.I'. Bpatko po3pi3Hsie npaBoBy 3a00-
POHY SIK IOpPUNYHY HOPMY 1 SIK €JIEMEHT IPaBOBiIHO-
cuH, abo 3a00pOoHY B 00’€KTUBHOMY Ta 3a00pOHY B
Cy0’€KTUBHOMY pO3yMiHHi... 3a00pOHa SIK SIIEMEHT HO-
pMU TIpaBa i 3a00poHa SK €IEeMEHT MPAaBOBITHOCHH —
B3a€MO3alIe)KHi, aJe He TOTOXHI peHoMeHn. Cy0’eKTH-
BHa 3a00pOHa BUHUKAE B PE3yJbTATI BIUIMBY IOpUINY-
HOI HOPMH Ha CcycminbHI BigHocwHH. [ling cy0’eKTHB-
HOIO 3200pOHOI0 PO3yMi€ThCs 3200pOHA, 110 TIPOTHIIE-
JKHA HOPMi, TOOTO sIK €JIEMEHT MpaBOBigHOCUH [29, C.
5-6].

3BiJICH MOKJIUBO 3pOOHMTH BUCHOBOK, 110 H KPHMi-
HAJILHO-TIPABOBA 3a00POHA TEXK € CIIEMEHTOM KPHMiHa-
JIbHUX ITpaBoBigHOCKHH. T0OTO, Yepe3 Te 1110, KpUMiHa-
JIbHO-TIPABOBa 3a00pOHa BHM3HAYAETBHCS SIK HOPMATH-
BHO-TIPAaBOBE TPHIIIMCAHHS, 3aKOHO/ABYA OPUANYHA
KOHCTPYKIIis, IO 3aKPiIUTIOE BCi MOXKJIMBI BapiaHTH
(MoJieni) 3JJ0YMHHOT TTOBEIIHKH, IO BU3HAETHCS BiIIO-
BIZIHO /10 KPMMIHaJIbHOTO 3aKOHOJIABCTBA IPOTHIIPAB-
HUM, BOHO TICHAM 00pa30oM TaKOX MOB’s3aHE 3 KPUMi-
HaJIbHUMH IPaBOBIAHOCHHAMH. AJie IOHATTS KpUMiHa-
JIHO-TIPABOBa 3a00pOHA BIAPI3HAETHCS BiJ MOHSTTS
KPUMiHaJbHO-IIPABOBE PETYJIFOBAHHSL.

BigMiHHICT KPHMiHAJIBHO-IIPABOBOTO PETYIIIO-
BaHHS BiJl KpUMiHAJILHO-IIPaBOBOT 3a00POHH TOJISITae B
TOMY, 110, OJTHAM 13 METO/IiB KPUMiHAJILHO-IIPABOBOTO
pEryJIIOBaHHS € TaKoX W 3a00poHa. AJle 3 ypaxyBaH-
HSIM 0COOJIMBOTO (OKPEMOT0) Miclsi KpUMiHAJILHO-TIpa-
BOBOI 3a00pOHM B KPUMiHAJILHO-TIPABOBOMY PETYIIIO-
BaHHI, TO HEOOXiTHO OKpEeMO PpO3pI3HIATH KpHUMiHa-
JIbHO-TIPABOBI  BIZIHOCHHHM, 110 BHHHUKAIOTh Yepe3
KpPUMiHaJILHO-TIPABOBY 3a00pOHY Ta B IIIOMY KpHMi-
HaJbHO-TIPABOB1 BiAHOCWHH, IO MAIOTh MICIe Yepes
KPUMiHaJIbHO-TIPABOBE PETyJIFOBAHHSL.

OpHak MexaHi3M KpHMiHAJIBHO-TIPABOBOTO pery-
JIIOBAHHS MICTHTB TaKOX 1 1HIIII HOPMH, TaKi SKi T03BO-
JISTIOTh BUMHEHHS TIEBHUX /1K (0OCTaBUHH, IO BHKIIIO-
YalOTh 3JIOYMHHICTH JTisTHHS), 3000B’s13y104i (HOPMH 3a-
XOJIB, IO PErJaMEHTYIOTh IHCTHTYT IHIIMX 3aXOIiB
KPUMiHaJIbHO-TIPABOBOTO XapakTepy), 3a0X04YyBasbHI
HOpPMH (IHCTUTYT 3BUILHEHHS BiJl KpUMiHAJIBHOI BiAIO-
BiIaJbHOCTI Ta 1HIII).
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ITpote, y 3B’s13Ky 3 THM, 10, HANIPUKIIA[, 320XO0-
YyBaJIbHI KPUMIHAIBHO-TIPABOBI HOPMH MICTSATHCS HE
TUTBKH B KPUMIHAJIbHOMY 3aKOHi, TOMY IOLITHHAM €
BUAUICHHS OKPEMOI TPYIH JKepen KpUMiHaIbHO-TIpa-
BOBOTO PETYIIOBAHHS — L€ JKEepela KpUMiHaIBHO-TIpa-
BOBOi 3200pOHH, III0 € HEB1/I'€MHOO YaCTHHOIO JKEPET
KPMMiHAJBHO-IIPAaBOBOTO PEryJIIOBaHHS, TOOTO iCHY-
I0Th B paMKaxX CaMUX JPKEpes KpUMiHAIBHO-TIPaBOBOTO
peryoBaHHS.

B sikiiice Mmipi cBoro uacy mie lllaproponcekuit
M./1. po3riisaarouy MUTaHHs PO JKepesa KpUMiHab-
HOTO IpaBa PO3pI3HAB IX Ha JyKepena HOPM, IIO HE
CTBOPIOIOTh HOBHX CKJIAJIiB, 1 [DKepesia KpUMIHAJIHHOTO
mpaBa, 10 TependavaroTh HOBI CKIIAAH 3JIOYHMHIB, SIKi
MaroTh crierudigai pucu [30, c. 125]. Takum guHOM,
X04a HUM I He PO3KPUBAETHCS 3HAUYCHHS ITHX et di-
YHHX PHC, OJHAK B SKIHCH Mipi HUIM BUAUSUIACH K-
pena KpUMiHAJIBHOTO MPaBa, M0 MICTATH 3a00pOHIOI0U1
KpHMiHaJIbHO-TIPAaBOBI HOpMH (TOOTO Taki, 110 mepen-
0a4aroTh CKJIAAM 3JI0YHHIB), 1 JUKEpena KpUMiHAIBHOTO
npasa, 0 HE MICTITh 3a00POHIOIOYUX KPUMIHAIBHO-
MPaBOBUX HOPM.

BuaineHHs okpeMoi rpynu JKepen KpUMiHaIbHO-
MPaBOBOi 3200POHM OB’ SA3aHO i3 THM, IO B KPHMiHA-
JHHO-TIPABOBIH JIiTEpaTypi BYSHUMH 3a3HAYAETHCS, 110
KpHMiHaJIbHA BiIOBITANBHICTH SIK Mipa (3aci0) BILIUBY
JIepKaBH Ha 0CO0Y BIKOPHCTOBYE TaKi MPaBOBi 3aco0n
K HOpMa, NPaBOBIIHOCHHU M aKT 3aCTOCYBAaHHS HO-
pMH. A B paMKax MeXaHi3My KPUMiHAIBHO-TIPABOBOTO
peryioBaHHs OiIBLIICTE HOPM BCTaHOBIIOIOTH 3a00-
POHY IEBHOT MOBEIIHKH IIiJ| CTPAXOM 3aCTOCYBaHHS
KpUMiHaJbHOT BinnoBiganbHOCTI. DakTUYHO 1€ Bce
Jucno3uii i cankuii Hopm Oco0NMMBOT YaCTHHU KPHMi-
HAJIBHOTO 3aKOHY, a TaK0XX OKpeMi HOpMH 3arajibHOl
YaCTHHHU KPUMiHAJIBHOTO 3aKoHy [31, ¢. 22-25, 38].

TakuM YMHOM, HAMH JOCATA€ThCS BHCHOBOK, IO
HEOOXITHO OKPEMO BHIULATH PO3YMIHHS HAsBHOCTI
KPUMiHAJIBHO-TIPAaBOBUX BiIHOCHH, 1110 BUHUKAIOThH de-
pe3 KpUMiHAIBHO-TIPABOBY 3a00POHY i KPUMiHAIBHO-
MPaBOBI BIHOCHHH, IO MAIOTh MICIe depe3 3ilic-
HEHHS KpUMIHAJILHO-TIPaBOBOTO PETYJIIOBaHHS.

V¥ 3B’S3KY 3 THM, 110 SIK HAMH 0YyJI0 BU3HAYEHO, 1110
€JIEMEHTaMHU KPUMIHaJIbHO-TIPABOBOTO PETYJIIOBAHHS €
KpUMiHaJIbHI [TPABOBIHOCHHH, a TAKOXK, i Te, 10 eiIe-
MEHTaMH KPHMIiHaJIbHO-TIPABOBOT 3a00pOHH € TaKOXK
KpHMiHaJIbHI IPaBOBITHOCHHM, Ta Y 3B A3KY 13 THM, III0
BUEHHMH BUAIISIETHCS PETYJIIOBAaHHS KPUMIHAIBHO-
NPaBOBUX BIJIHOCHH, IO MICTATHCS B 3a00POHIOIOUHX
KPUMiHAJIbHO-TIPaBOBUX HOpPMax, Ta peryJIOBaHHSI
KPUMiHAJIBHO-IIPABOBUX BiTHOCHH, IIIO MICTSATHCS B iH-
mmx (He 3a00pPOHIOI0YNX) KPUMIHAIbHO-TIPABOBHX HO-
pMax, oTKe, HaMH POOUTHCS] BUCHOBOK, 1110 HEOOXiTHO
po3risimaTH # BH3HAYaTH B SKOCTI JoKepen (opmy-
BaHHS Ta BU3HAUCHHS (BCTAHOBJIECHHS) KPUMiHAJIBHUX
MIPaBOBITHOCHH — OKPEMO KPHMiHAIbHO-TIPABOBE PETy-
JIIOBaHHS Ta KPUMiHAJIBFHO-TIPaBOBY 3a00pOHY.

TakuMm YHHOM, JaMO BJIacHE BU3HAYEHHSI MOHSITTS
«IKEPeNo KpUMiHAIBHO-TIPaBOBO1 3200pOHM» — TIe 00-
CTaBUHM, SIKI BIUIMBAIOTH Ha (OPMYyBAHHS, BCTAHOB-
JICHHsI, 3MiHYy, CKacyBaHHS 1 peaizalifo KOHKPETHHX
3a0O0pPOHIOIOYNX KPUMIHAJIBHO-NIPAaBOBUX HOPM B acIe-
KTi 32c00y KPUMIHAIBEHO-TIPABOBOTO PETYJIFOBAHHS.

3BiZICH MOXKITMBO 3pOOUTH BUCHOBOK, 1110 1 KPUMi-
HaJbHO-TIPABOBA 3a00pOHA TEXK € IEMEHTOM KpUMiHa-
JBHUX MIPABOBIIHOCHH, a OT)KE BXOJHUTH B chepy KpH-
MiHaJIbHO-TIPABOBOTO PETYIIOBAHHS.

OTxe, mKepera KpHUMiHAIBHO-TIPaBOBOi 3a0o0-
POHH € CKJIaZ0BOIO OLIBII ITUPOKOTO PABOBOTO SBUINA
— JDKEpeN KpUMiHaIbHO-TIPAaBOBOTO PEryJIIOBaHHS.

TakuM YMHOM, ITiJI HOHATTSM «IKEpPeso KpuMiHa-
JILHO-TIPABOBOTO PETYJIIOBAHHS» HAMU PO3YMIETHCS —
SIK CKJIaZIoBa CUCTEMH JDKEpeJl KpUMiHAJIBHOTO TpaBa,
iepapXxiqHO MOOYy0BaHAa CHCTEMA JIaHOK, IO MICTSThH
00CTaBHHH, SKi BIUINBAIOTh HAa ()OPMYBaHHS, BCTAHOB-
JICHHA, 3MiHY, CKacyBaHHS 1 peaji3allifo KOHKPETHHX
3a00pOHIOIOYHX Ta PETYIATUBHUX KPUMiHAIBHO-TIPA-
BOBHUX HOPM Y BIUIHBI Ha KPUMiHAJIFHO-TIPAaBOBI BiTHO-
CHHHU.

Uepes e HaMU IPOTMIOHYETHCS BUALIATH B SIKOCTI
0o0CTaBHH (QOpMyBaHHA Ta BH3HAUYCHHS (BCTaHOB-
JICHHS1) KpUMIHAJIbHUX NTPABOBITHOCHH B KPUMiHAJIBHO-
NpaBoBii 3a00poHi B YKpaiHi — mKepena KpuMiHa-
JILHO-TIPABOBOi 3a00poHM B YKpaiHi, JO SIKMX BiJHO-
careest: Kpuminanbauit konexe Ykpainu 2001 p., Kpu-
MiHAJILHUH Kogeke Ykpainu 1960 p.

A B sIKOCTI mKepen (pOpMyBaHHS Ta BU3HAYCHHS
KpUMiHaJIbHUX NPaBOBIAHOCHH B KPUMiHAIBHO-TIPABO-
BOMY pETYJIIOBaHHI B YKpaiHi, fK pKepena BH3HA-
YEHHsI, BCTAHOBJICHHS, 3MIHH Ta NPUIIMHEHHS KPUMiHa-
JBHMAX TIPABOBIIHOCHH — JpKepesia KpUMiHaIbHO-TIpa-
BOBOTO PETYNIOBaHHI B YKpaiHi, 10 IKUX BiAHOCATHCS:
koHcTuTyniitHi aktu (Koncrtutymist Ykpaiau 1996 p.,
pienns Koncruryuiiinoro Cyay Ykpainu); Mi>kHapo-
JIHE TipaBo (HOPMH Ta JOTOBOPH MIXXHAPOJIHOTO MPaBa,
NpeleeHTHa MPaKTHKa €BPOIEeHChKOro Cyay 3 IpaB
JIIOMHU ); CYOKpUMIiHAIBHI HOPMATHBHO-TIPABOBI aKTH.

B cBo0 uepry mxepesna KpUMiHAJIBHO-TIPABOBOTO
peryiioBaHHs B YKpaiHi € CKIaJJ0BOIO CUCTEMH JXKepen
KPUMiHaJILHOTO TIpaBa Y KpaiHH.

TakuM 4YHHOM, cucTeMa JKepesl KpHUMiHaJIbHO-
IIPaBOBOT'O PETYJIIOBAHHS B YKpaiHi SIK CKJIaJ0Ba CHC-
TeMH JKepell KpUMiHAJIBHOTO TipaBa Y KpaiHu (J10 SIKMX
BXO/ATH (HAIPUKIIaM, Cy/10Ba IIPAKTHKA Ta CyOBI Ipe-
LEJICHTH; TIPABOBHIA 3BHYaii; TOKTPUHA KPUMIHAJILHOTO
npaBa; MPaBOCBIZOMICTh Ta 1HIII), Ha HAII TIOTJIS]] Ma€E
HACTYIIHUM BUTIIAL.

Jlxepena KpUMIiHAILHO-IIPABOBOTO PEryJIFOBAHHS
B YKpaiHi:

— JDKepesia KpUMiHAIBHO-TIPaBoOBOi 3a00pOHM B
VYxpaini (Kpuminansanii xogexe Ykpainum 2001 p.,
Kpuminansanit konexc Ykpainu 1960 p.);

— KOHCTUTYILIHHI aKTH sIK JDKepena KpUMiHaJIbHO-
NpaBoBOro perymoBanHs B Ykpaini (Koncturymist Y-
paiau 1996 p., pimenns Koncruryniitnoro Cyny Yk-
painm);

— MDKHapOJHE TPaBo K JPKepesia KpUMiHaJIBHO-
MPaBOBOTO PETyJIOBaHHSA B YKpaini (HOpPMH Ta I0TO-
BOpH MDKHAPOIHOI'O MpaBa, MPELEJeHTHA IPaKTHKa
€BpOIIEICEKOTO CyAy 3 MPaB JIOAWHH);

— CyOKpHMiHAJIFHI HOPMATHBHO-TIPABOBI aKTH SIK
JpKepelia KpUMiHAIBHO-TIPaBOBOTO PETYJIIOBAHHS B YK-
paiHi.

Taka, cucrema npu sKiil JpKepesia KpUMiHaJIBHO-
npaBoBoi 3a00poHM B YKpaiHi BXOIATH 10 CHCTEMH
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IDKepesl KpUMiHATBHO-TIPAaBOBOTO PEryJIIOBaHHS B YK-
paiHi — 1e cucTeMa, 1o MOBHICTIO BioOpa)ae po3y-
MiHHSI (DOpMyBaHHS Ta BHU3HA4YCHHS (BCTAHOBJICHHS)
KpUMiHAJIBHAX TIPAaBOBITHOCHH B KPHUMIHAJIEHOMY
npaBi YKpaiHu.
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AHHOTaLUA

Tak xak OCHOBHOM HCJIbIO KOMMCEPUCCKUX 0OAHKOB SIBJISIETCS NOoJIy4yeHue HpI/I6BIJ'II/I TO OpraHu3anus CUCTEMbI
YIpaBJICHUA PUCKAMU, UX MUHUMU3ANUSA ABIIACTCA OCHOBHOM 33,[[3‘16171 0aHKOBCKHX CTPYKTYP. B COBPEMCHHBIX
YCIOBUAX JKECTKOM KOHKYPCHIMU U aKTUBU3aAllUN 60pB6BI 34 PIHOK, MHOT'HEC OaHKH HCECYT OoJIBIIINE PHUCKH, IO~
9TOMY CJICAYCT y4YUTbIBATh, YTO COBPEMCEHHOC NOHMMAHUC PUCK - MCHC/PKMCHTA OCHOBBLIBACTCA HAa KOHUCHIINUN
COPUMEHHUMOT'O PUCKaA». B sToit CBsA3U, OUCBHU/HO, YTO CUCTEMA PUCK - MEHC/DKMCHTA UMECT MPUOPUTCTHOC 3HA-
YeHue B (QYHKIIMOHMPOBAHUHN OAHKOBCKUX MHCTHUTYTOB. LlerecooOpa3HeIM SBISETCS TaK XK€ MOCTPOCHUE YETKOM
JIOTHYECKOM CXEMBI YIipaBJIEHUSA PUCK - MCHEPKMEHTOM C MMOMOIIBIO Pa3/ICJICHUA €€ Ha OCHOBHBIC 3TaIlbl U BO3-
MO>KHBIE JIOTIOTHUTEIbHBIE. B Kakiom OaHke J0KHA OBITh pa3paboTaHa U BHEApPEeHAa HOpMAaTHBHAsI 6a3a 10 PUCK
- MEHEPKMEHTY, OPTaHbl IPYJEHIIMAIBLHOIO HaA30pa IPU3BaHbl OLICHUBATH €€, @ TAK)KE CUCTEMY YIIPABICHUYECKON
nHGOpPMAaLUH U pa3pabaTeIBaTh PEKOMEHIALINH 110 UX COBEPIICHCTBOBAHUIO. FIMEHHO 3TO 06ecreuynBaeT CTaHOB-
JIeHUE YCTOWYMBOM U CTAOUIILHONM OAaHKOBCKOM CHCTEMBI, a TAK)K€ YKOHOMUKH CTPAHBI B IIEJIOM.

Abstract

Since the main goal of commercial banks is to generate profits, the organization of a risk management system,
their minimization is the main task of banking structures. In the current conditions of fierce competition and in-
tensification of the struggle for the market, many banks bear great risks, therefore it should be borne in mind that
the current understanding of risk management is based on the concept of "applicable risk". In this connection, it is
obvious that the risk management system has a priority in the functioning of banking institutions. It is also advis-
able to build a clear logical scheme for managing risk management by dividing it into milestones and possible
additional ones. Each bank should develop and implement a regulatory framework for risk management, prudential
supervision authorities are called upon to evaluate it, as well as a system of management information and develop
recommendations for their improvement. This is what ensures the formation of a stable and stable banking system,
as well as the country's economy as a whole.

KaioueBble caoBa: I/IZ[GHTI/I(i)I/IKaIII/IH PUCKA, CUCTEMbI UHIUKATOPOB, XCPKUPOBAHUE, PUCK — MCHCI’KMCHT,
yIpaBIEHUS PUCKAMH.
Keywords: risk identification, indicator systems, hedging, risk management, risk management.

BaHkoBCKas mesTeNHOCTH — 3TO ocobas chepa
NpeANPUHUMATENLCTBA. JIeHbIH, KPEIUT, a TAKKE CBSA-
3aHHBIC C HUMH OTHOIICHHUS, SBISIOMIMECS HEOOXOIH-
MBIM KOMITOHCHTOM JIBMKEHUS ICHS)KHBIX CPEJICTB, 3a-
HUMAIOT OIpEICIICHHYIO CTYIICHb B CHCTeMe o0Iie-
CTBEHHBIX OTHOIIICHUIA. B OpraHm3aIusx 1aHHOTO THIIA

MPOUCXOTUT TIPUBJICUCHUE CBOOOJHBIX JICHEKHBIX
CPEICTB, aKKyMYJISLIMS MMM, a TaK)Xe paclpelelicHue
MEXAY OTIACIbHBIMU XO3SHCTBYIOIIUMHU CyOBEKTaMU.
OdYeBUIHO, YTO OCHOBHOM IIEJTbI0 KOMMEpPUYECKUX OaH-
KOB SIBJISICTCS TTOJTy4YeHUE PUOBLIH, B 3TOM CBSI3H, OUe-



