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Summary

This article examines the European Court of Human Rights' landmark judgment in Florio and
Bassignana v. Italy, which establishes critical boundaries between reparative and punitive functions
of confiscation under Article 1 of Protocol No. 1 to the European Convention on Human Rights.
The Court held that mechanical combination of confiscation already performing a restorative
function with full civil or audit compensation, without considering the cumulative effect, transforms
a reparative instrument into an excessive burden constituting a double sanction incompatible with
proportionality requirements. The analysis explores implications of this judgment for the Ukrainian
legal system, particularly regarding special confiscation under the Criminal Code, sanctions-based
confiscation mechanisms, and their interplay with civil compensation claims in corruption cases,
crimes against national security foundations, and war crimes. The article argues that Ukraine must
adopt crediting mechanisms ensuring that confiscated amounts are counted toward reparative claims
of the same beneficiary, implement clear judicial reasoning distinguishing reparative from punitive
sums, and demonstrate proportionality in the cumulative package of interferences. The study
concludes that confiscation with reparative function already constitutes partial compensation, and
state recovery of the same money again represents not restoration but disguised punishment,
creating significant risks of violations under the Convention standards.

Keywords: reparative confiscation, punitive confiscation, special confiscation, ECtHR, Florio and
Bassignana v. Italy, Article 1 Protocol No. 1, proportionality test, cumulative effect, double
recovery, crediting mechanism, Ukrainian criminal law, sanctions-based confiscation, war crimes
reparations, anti-corruption measures, excessive burden.

The ECtHR judgment in Florio and Bassignana v. Italy (https://hudoc.echr.coe.int/eng?i=001-
248206) establishes a fundamentally important boundary between the reparative and punitive
components of confiscation. The essence of the Court's position is that the mechanical combination
of confiscation, which already performs a restorative function, with full civil or audit compensation
without considering the cumulative effect transforms a reparative instrument into an excessive
burden and effectively creates a double sanction incompatible with the proportionality requirement
under Article 1 of Protocol No. 1.

The Court proceeds from the premise that confiscation of proceeds of crime has a dual nature:
punitive and reparative. The punitive aspect manifests itself in depriving a person of property as a
form of punishment, whereas the reparative function consists in restoring the status quo by
removing unlawfully acquired assets. In the case under consideration, criminal courts confiscated
proceeds of crime, thereby effectively restoring the financial balance between the individual and the
state, but the Court of Auditors additionally recovered from the same persons the full amount of
damages without crediting the confiscated amount toward compensation.



The ECtHR emphasized that the Convention does not prohibit the combination of reparative and
punitive measures, but the state is obliged to assess the cumulative effect of the interference and
avoid situations where the person finds themselves in a worse position than before committing the
offense. The violation arose not from the fact of confiscation as such, but from the absence of
proportionality analysis of precisely this combination: domestic courts ignored the reparative
function of confiscation, reducing it solely to punishment and thus legitimizing double recovery in
favor of the same beneficiary—the state.

This judgment creates a red line: if confiscation is framed as restorative, it counts in assessing the
total amount of interference, and the state cannot arbitrarily separate it from compensation claims
by referring to the different legal nature of the procedures. Permissible are the deprivation of
unlawful profit and restoration of status quo ante, but imposing additional financial burden beyond
actual harm contradicts the Convention. If confiscation has already restored the property situation,
additional compensation without set-off appears as a disguised double sanction.

Ukrainian special confiscation under Articles 96'-962 of the Criminal Code of Ukraine establishes
this institution as another measure of criminal law character applicable to property obtained through
crime, used for its commission, or transferred to third parties. The Constitutional Court in its
decision of June 30, 2022, expressly emphasized that special confiscation does not terminate
property rights as bona fide, but eliminates unlawful possession of property acquired as a result of a
crime or socially dangerous act. Thus, it is officially positioned as an instrument for removing
criminal assets, restoring legal order in the sphere of property, and not as additional punishment,
although the consequence for the person obviously has a punitive dimension as well.

In corruption offenses and crimes against the foundations of national security, general confiscation
as a type of punishment and special confiscation exist in parallel. The court has discretion to
combine imprisonment, general confiscation, fine, and special confiscation of proceeds or
instruments of crime. The confiscation mechanism under the Law on Sanctions, which is initiated
through the NSDC, Presidential decree, and consideration in the High Anti-Corruption Court,
effectively acquires a quasi-administrative character. Formally, this is not a criminal proceeding and
does not require a conviction, but is connected with assessing the person's participation in terrorist
acts correlated to armed aggression, financing of war, or serious violations of international
humanitarian law.

This mechanism in its political rhetoric is directly tied to the reparative goal of using confiscated
Russian assets to compensate for harm to Ukraine and victims. Simultaneously, it has a distinct
punitive and preventive function as a pressure instrument against persons connected with aggression
and terrorism, which brings it closer to criminal sanctions. In academic discussions, it is often
described as a hybrid: confiscation pro futuro in the interests of reparations plus de facto sanction
for participation in violations of international law.

In this context, Florio and Bassignana highlights a key issue for Ukraine: if the state simultaneously
applies criminal special confiscation, sanctions-based confiscation, and civil law compensation for
harm for one and the same factual array of events, it must demonstrate control over the cumulative
burden; otherwise, the classic risk of double recovery in favor of the state or victims arises.

In the anti-corruption bloc, courts often combine special confiscation of unlawfully obtained
benefit, fine or general confiscation as punishment, and civil claim for compensation of harm to the
state. If harm to the state is calculated as the sum of unlawful benefit or price inflation, and the
same sum has already been removed through special confiscation, then from the perspective of
Florio logic, the court must either credit the removed sum toward compensation, separating the
remainder as a purely punitive element, or provide reasoned explanation why additional recovery



does not exceed what is necessary to achieve the reparative goal, for example due to the presence of
different beneficiaries or different harms. Contemporary analytical reviews of Ukrainian practice
show that courts do not always clearly demonstrate this arithmetic. Sometimes the sums of special
confiscation, fines, and compensation simply overlap, which creates a strong argument for potential
complaint to the ECtHR along the line of excessive interference with property rights.

For war crimes and international crimes, the basic approach of international law requires priority for
reparations to victims through individual and collective mechanisms, whereas confiscation serves as
an instrument for filling funds for such reparations. The Ukrainian model is currently primarily
oriented toward confiscation of aggressor's assets and the circle of related persons through
sanctions, special confiscation, and martial law mechanisms with budgetary crediting of confiscated
amounts and subsequent discussion of directing these sums toward reconstruction and
compensation.

In terms of Florio and Bassignana, the key question is whether future simultaneous application of
sanctions-based confiscation of Russian assets as reparation, special or general confiscation under
conviction if individual accused are convicted, plus civil claims of victims regarding the same
assets, will create a situation where the cumulative burden exceeds the justified amount of harm and
transforms into disproportionate punishment.

In previous Ukrainian discussions regarding punitive compensation as a civil analogue of criminal
punishment, it was already emphasized that risks for the ECtHR will arise precisely when punitive
compensation is recovered on top of already implemented criminal measures without accounting for
the overall scale of interference, or when there is no clear boundary between what constitutes
compensation for harm and what constitutes punitive surplus. The idea of punitive compensation is
that it should be considered not only as a means of damages compensation, but as a criminal-
preventive measure that complements traditional punishments. This mechanism is aimed at
deterring unlawful behavior through financial punishment, serving not only punitive but also
preventive purposes. Florio and Bassignana effectively confirms this logic: if one and the same
state, regarding one and the same fact, first removes income as reparation plus punishment, and then
in the civil or audit sphere recovers the full amount of damages while ignoring the reparation
already made, this creates an excessive burden and violation of Article 1 of Protocol No. 1.

For Ukrainian special confiscation, this means the following. If the legislator or court declares it a
reparative mechanism, restoration of lawful property status, then it is subsequently compelled to
recognize it as part of the overall reparation package and take it into account when calculating any
additional civil or budgetary claims. Alternatively, if special confiscation is presented as a purely
punitive measure, then it must be proportionately justified according to criminal sanction standards,
and not hidden behind the language of restitution. The Constitutional Court has already taken the
path of reparative conceptualization, removal of unlawful possession, which brings the Ukrainian
model closer to the one the ECtHR examined in Italy.

The Court effectively criticizes national authorities for recognizing confiscation as only punitive
and ignoring its restorative element. This is very important for Ukrainian cases, since in our practice
special confiscation is often described as not punishment, therefore compensation is also possible.
Florio effectively says: if it has de facto already repaired damage, this must be taken into account.

When simultaneously applying special confiscation under the Criminal Code, confiscation under the
sanctions law, general confiscation as punishment, and civil claims of the state or victims, courts
must directly record in the reasoning part which sums are directed toward reparation and which
toward punishment or prevention, and how they avoid excessive recovery.



Florio and Bassignana effectively requires a crediting mechanism: everything that has already been
removed as income or damage must be credited toward reparative claims of the same beneficiary,
the state or victim, unless there is a convincing reason not to do so. For Ukraine, this means the
need for a direct norm or established practice that obligates the court when deciding a civil claim or
sanctions-based confiscation to take into account previously applied special confiscation or vice
versa. And this, as we see from Ragazzoni, is not the only case under consideration.

Where confiscation mechanisms are tied to different beneficiaries, for example budget versus
reparations fund for victims of war crimes, one can argue that there is no double reparation, but
even here a clear description of harm and goals of each instrument is needed. If Ukraine officially
establishes that special confiscation of criminal law and sanctions-based confiscation are used to
form reparations funds for victims of aggression or victims of corruption, this will bring the model
closer to international recommendations, but will simultaneously strengthen requirements for
proportionality and transparency of the overall package of interferences.

Florio and Bassignana is a convenient reference point for arguing the Ukrainian model of special
confiscation plus reparations: confiscation can and should perform a reparative function, but only
on the condition that the state honestly calculates the cumulative interference, does not use different
procedural shells for actual duplication of recovery from one and the same harm, and in each case
demonstrates justified proportionality regarding Article 1 of Protocol No. 1. Confiscation with a
reparative function is already partially compensation, and if the state takes the same money again,
this is no longer restoration but disguised punishment.
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PenaparuBna koHdickais B mpaktuili €CIJI: mparmarnuni ypoku cipasu Florio and Bassignana v.
Italy nmst ykpaiHCchKoi IpaBOBOi CHCTEMHU

Pimennss €CIUI y cnpasi Florio and Bassignana v. Italy (https://hudoc.echr.coe.int/eng?i=001-
248206) BCTaHOBITIOE MPUHIIMIIOBO BXKJIMBY MEXY MiXK pelapaTUBHOIO Ta MyHITUBHOIO CKJIaJI0BOIO
koH(pickamii. Cyts no3uuii Cyay mossirae B TOMy, 110 MEXaHIUHE MO€THAHHS KOH(picKkalii, Ka Bxe
BUKOHY€ BiJHOBHY (YHKIIIO, 3 TOBHOI IHMBUIPHOK ab0 ayJIUTOPCHKOIO KOMIIEHCAIi€lo 0e3
ypaxyBaHHsS CyMapHOTro e(eKTy MepeTBOPIOE perapaTWBHUN 1HCTPYMEHT Ha HaAMIpHUHA TArap i
(GaKTHYHO CTBOPIOE TMOJIBIMHY CAHKI[II0, HECYMICHY 3 BHMOTOIO TMPOMOPIIHHOCTI 3a cTarrer 1
IIporokoiy Ne 1.

Cyn BUXOAWTH 3 TOTO, 110 KOH(ICKAIISA JOXOAIB Bij 37I0YMHY Ma€ MOJBIMHY MPUPOIY: KapaldbHy Ta
penapatuBHy. KapanbHuii acniekT BUABISETbCA Yy 1030aBleHHI 0coOu MaiiHa K (opMi oKapaHHS,
TOAI K pemnapaTUBHa (QYHKINS TOJSITae€ y BiIHOBIEHHI CTaTyC-KBO 3a PaxyHOK BUJITyYEHHS
HE3aKOHHO HaOyToro. Y po3risiHyTid cripaBi KpuMiHalbHI cyau KoH(pickyBanmu proceeds of crime,
TAM caMUM (PaKTUYHO BITHOBUBINHM (DiHAHCOBUIT OalaHC MK 0CO00I0 Ta JiepkaBoro, aiie PaxyHkoBa
najaTa JIOJaTKOBO CTATHYJIA 3 TUX CAMUX OCi0 MOBHY CyMy LIIKOJIM, HE 3apaxXyBaBIIU KOH(]ICKOBaHE
B PaXxyHOK BiJIIIIKO/TyBaHHSI.

€CIIT mipkpecnus, mo KoHBeHIliss He 3a00pOHSE TMOETHAHHS PEMApaTUBHOTO 1 IMyHITUBHOTO
3axO0/IiB, ajie AeprkaBa 3000B's13aHa OLIHUTH CYKYMHUN e(eKT BTpy4YaHHS i YHUKATH CUTyallii, KOJIu
0co0a OMUHSETHCS Y TIPIIOMY CTAHOBHIIN, HIXK /10 BYUMHEHHS 37109MHY. [lopyieHHss BUHUKIIO HE BiJl
daxTy KoH(icKkalii sIK Takoi, a BiJ BIACYTHOCTI aHali3y MPOIOPIIHHOCTI came KOMOiHaIiil: cyau
BHYTPIIIHKOI FOPUCAMKINI ITHOpYBaJIM penapatuBHy (GyHKIO KoH(icKalii, 3BoAsuH i1 JHIe 10
NOKApaHHA 1 TAaKUM YWUHOM JIETITUMYIOUM TIO/BiffHE CTSATHEHHS Ha KOPUCTb TOTO CaMoOro
OeHedimiapa AepKaBH.

Ile pimeHHST CTBOPIOE UYEPBOHY JIIHIIO: SKIIO KOHGIcKaIis o(QOpPMIIIOEThCS SK BIJIHOBHA, BOHA
paxyeThcsl TIpU OLIHIN 3arajbHOI CyMH BTpY4YaHHs, 1 JAep)kaBa HE MOXKE JOBUIBHO BipizaTu ii BiA
KOMITCHCAI[IHHUX BUMOT, TIOCHJIAIOYKCh HA PI3HY IOPUINYHY NMPUpPOAY Tporuenyp. Jomyctumum €
1mo30aBlIEHHST HE3aKOHHOTO TMpHOYTKYy Ta BIJHOBIEHHS Status quo ante, aje HaKJIAJICHHS
JIOTaTKOBOTO  (DIHAHCOBOTO TATApsl TOHAA pealbHy IKOAYy cynepeunTsh Konpenii. Axmo
KOH(]icKalis BX€ BIJIHOBWJIA MaiHOBY CHTYallifo, JOJAaTKOBa KOMIIEHcallisi 0e3 B3aeMo3alliKy
BUTJISIIA€ SIK TIPUXOBaHA MOBIHA CAaHKITis.

VYkpaincbka crnenianbHa KoH(pickamig 3a cratTsimu 96'-962 KK Ykpainu 3akpiruitoe el iHCTUTYT
SK IHIMUK 3aXiJ KPUMIHAJIBLHO-TIPABOBOTO XapaKTepy, M0 3aCTOCOBYETHCS 0 MaiiHa, OTPUMAHOTO
BHACIIIZIOK 3JI0YMHY, BHUKOPHUCTAHOTO JUIsI HOro BYMHEHHS a00 TNepelaHoro TpPeTiM ocobaM.



Koncruryuiitnuit Cyx y pimensi Big 30 gepas 2022 poky mpsiMO MiJKPECIUB, IO CHeLialbHa
KoH(icKallisi He MPUTIMHSE MPABO BIACHOCTI 5K bona fide, a ycyBae He3akOHHE BOJIOIIHHS MaiHOM,
HAOyTUM y pe3yibTaTi 3J0YMHY Y CYCIHiIbHO HeOesrmeyHoro nisHHA. Otmxke, 11 odimiitHO
MO3UIIIOHOBAHO SK IHCTPYMEHT BWJIYYEHHS 3JIOYMHHUX aKTHBIB, BIJHOBJICHHSI TPABOIOPSAKY Y
cdepi BIACHOCTI, a HE SK JOAATKOBE IMOKapaHHs, XO4ya HACTIAOK JUIsi 0COOM OYEBHUIHO Mae€ 1
KapaJbHUN BUMID.

VYV KopynIiiiHUX 3JI0YMHAX Ta 3JI0YMHAX MPOTH OCHOB HAI[lIOHAIBHOI O€3MeKH 3arajibHa KOH(piCKaIis
SK BHUJ TIOKapaHHs ¥ cremniaabHa KoH(ickaris icHyroTh mapanenbHo. Cyn Mae JIHCKpEIito
KOMOIHYyBaTH T1030aBJICHHS BOJI, 3arajJibHy KoHdicKarlito, mTpad 1 chemaibHy KOH(QICKAIio
noxony abo 3HapsAqas 3Mo4MHy. MexaHi3M KoHdickamii 3a 3akoOHOM TMIpO CaHKIli, SKAN
samyckaetbesi 4epe3 PHBO, yka3 Ilpesunmenta i posrmsg y BAKC, daktnuno HaOyBae
KBa3iagMiHICTpaTUBHOTO Xapakrepy. dopManbHO 1€ He KpUMiHAJIbHE MPOBAKEHHS 1 HE BUMAarae
BHUPOKY, aji¢ TOB'SI3aHE 3 OIIIHKOIO y4YacTi OCOOM y TEPOPHCTHYHHUX AaKTax 3 KOPEJAIIE€I 0
30poitHiil arpecii, (hiHaHCyBaHHI BiifHM a00 Cepilo3HMX MOPYIIEHb MIXKHAPOJIHOTO T'yMaHITapHOTO
npaBa.

Le#t mexaHi3M y CBOIfl MONITHYHIA PUTOPHII NPAMO TMPHB'SI3aHUNA 10 penapamiiiHoi MeTu
BUKOPUCTAHHS KOH(ICKOBAaHUX POCIHCHKMX aKTUBIB JJIs BIAIMIKOMYyBaHHS INKOAW YKpaiHi
xepTBaM. OIHOYACHO BiH Ma€ BHUpPa3Hy IYHITHBHY 1 IPEBEHTHBHY (PYHKIIIO SIK IHCTPYMEHT THCKY
MpoTH 0Ci0, TOB'S3aHUX 3 arpeci€lo Ta TEePOPU3MOM, IO 30JMKye HOro 3 KPUMIHATLHUMH
CaHKIISIMH. Y HAyKOBHX JUCKYCISIX MOTO 4acTO OMUCYIOTH SIK TiOpui: KoHdickaris pro futuro B
1HTepecax penapariiii Iwiroc Ae-GpakTo CaHKIIS 3a y4acTh Y TOPYIICHHIX MIKHAPOIHOTO MpaBa.

VY upomy kontekcti Florio and Bassignana miacBiuye KiIOUOBE MUTAaHHS JUIS YKpaiHM: SIKIO
JiepKaBa OJJHOYACHO 3aCTOCOBYE KpUMIHAJIBHY CIeLialbHy KOH(ICKaIlilo, CAaHKIIIHY KOH(iCKaIliio
Ta IUBUILHONIPABOBE BiIIKOYBAaHHS IIKOJW 32 OJIMH 1 TOW caMuii ()aKTUYHHWI MacUB IOJil, BOHA
MOBUHHA JEMOHCTPYBAaTH KOHTPOJIb HAJl CYMAapHHUM TSATApEM, 1HAKIIE BUHHUKAE KIACUYHHA PHU3UK
MOJIBIHHOTO CTATHEHHS Ha KOPHUCThH JIEpKaBU a00 MOTEPIiINX.

B anTHKOpYTMIIIHHOMY OJIOII Cy/J YacTO MOEIHYE CHeIlialbHy KOH(ICKAIliI0 HE3aKOHHO OTPUMAHOI
Buroau, Imrpad abo 3aragbHy KOH(]ICKalil0 sK TOKapaHHS Ta [MBUIBHUMA IO30B PO
BIJINTKOTyBaHHS IITKOJM JeprKaBi. SKIIO ImKoma nepikaBl po3pPaxoBYETHCS K CyMa HEMPaBOMIPHOI
BUTOJM 200 3aBUINEHHS I[iHH, a Ta caMa CyMa B)Ke BIIIyYCHA 4epe3 CHEIKOH(ICKaIlit0, TO 3 TOYKU
3opy Jsoriku Florio cyg mae abo 3apaxyBaTw BWIYyYEeHY CyMy B PaxyHOK BiJIIKOJyBaHHS,
BIJOKPEMHUBIIIM 3aJUIIOK SK YHUCTO IyHITUBHUN e€JIeMEHT, a00 MOTHMBOBAaHO TMOSICHUTH, YOMY
JOJIATKOBE CTATHEHHS HE BHXOIUTHh 33 MEXi HEOOXITHOTO JJISl TOCATHEHHS PErapaTUBHOI METH,
HaNpHUKIaJ] Yepe3 HasBHICTh pi3HUX OeHediuiapiB abo pizHuxX mkoxa. CydacHi aHATITHYHI OTJISIA
YKpaiHChKOT MPAaKTHKH MOKa3ylTh, MO CYIH HE 3aBXKIH YITKO JAEMOHCTPYIOThH IO apu()METHKY.
[akonu cymu cneuxoHickarii, mrpadiB i BiAIIKOIYBaHb NMPOCTO HAKIAMAIOTHCSA, IO CTBOPIOE
CUJIBHUHM apryMeHT I moTeHmiiHoi ckapru 1o €CILI 3a miHi€er0o HaAMIPHOTO BTPYYaHHS y MPaBO
BJIACHOCTI.

JI1s1 BOEHHHX 3J7I0YMHIB Ta MDKHAPOJIHMUX 3JI0YMHIB 0a30BHH MiAX1J MIXKHAPOHOTO TpaBa BUMAarae
NpIOPUTETY penapamnii >kepTBaM uepe3 IHAMBIAyadbHI W KOJEKTHBHI MEXaHI3MH, TOII SK
KOoH(icKaIlisi CIIyTy€e IHCTPYMEHTOM HaIOBHEHHS (OHIB IS TAKUX perapaliiid. YKpaiHcbka MOJIEIb
Hapa3i IepeBaXHO Opi€HTOBaHA Ha KOH(icKallilo aKTUBIB arpecopa il Koja MmoB's3aHUX OCi0 dyepe3
CaHKIi, crenkoHdicKalilo Ta MEXaHI3MH BOEHHOTO CTaHy 3 ON/DKETHHM 3apaxyBaHHSIM
KOH(ICKOBAaHOTO Ta TOAAIBIIAM OOTOBOPEHHSM CHpPSAMYBaHHA IIMX CyM Ha BiIOyJIoBYy Ta
KOMITeH arii.



V¥ tepminax Florio and Bassignana xitoyoBe MUTaHHS MOJIATa€ B TOMY, YM HE CTBOPUTH MailOyTHE
OJIHOYACHE 3aCTOCYBAHHS CaHKINIMHOI KOH]ICKaIl pOCIHCHKOT0 aKTUBY SIK perapailii, criemialbHOi
abo 3aranpHOI KOH(iCKallii 32 BUPOKOM, SIKIIO 1HAMBIAyalbHI O0OBHHYBauyeHi OyIyTh 3acCyJUKEHI,
TUTIOC T NMBUIBHI TTO30BU KEPTB IIOJI0 TUX CaAaMUX aKTHUBIB, CHUTYaIlil0, KOJM CYMapHUH TATap
NEPEeBUIIUTH OOTPYHTOBAHY CyMY IIKOAM i MEPETBOPUTHCS HA HEMPOIIOPLiiiHE MOKapaHHSL.

VY momepenHiX YKpaiHCBKHX TUCKYCISX IOJ0 MYHITUBHOI KOMITEHcalii K HIWBIIBHOTO aHaJiora
KPHUMIHAJIBHOTO MOKAapaHHS BXK€ IMaKpecitoBanocs, mo pusuku st €CIIJI BUHUKHYTH came Toi,
KOJIM MyHITHBHA KOMIICHCAIlISl CTATYETHCS MOBEPX YK€ peali30BaHMX KPUMIHAIBHUX 33aXOfiB 0e3
00J1iKy 3araJibHOro MacimTady BTpy4daHHs ab00 HeMae YiTKOT MEXI MIX THM, IO € KOMIICHCAI[IEI0
IIKOJIM, a II0 ITPpadHUM HAUIUIIKOM. [/1est MyHITUBHOI KOMIIEH ALl MOJIArae B TOMY, 1110 BOHA Ma€e
pO3TIIAIaTUCS HE JIMIIE SK CIOCiO BIAIMIKOMYyBaHHS 30WMTKIB, a SK KPUMIHAJIBHO-TIPEBEHTUBHUM
3axij, SIKUM JIOMOBHIOE TpaAuLilHI mokapaHHs. Llelf mMexaHi3M CHpsSMOBaHHM Ha CTPUMYBaHHS
MIPOTUIIPABHOI TOBEIIHKK 4Yepe3 (piHaHCOBE TOKapaHHs, IO CIYTye HE JIUIIE KapaJlbHOW, a U
npeBeHTHBHOIO MeTol0. Florio and Bassignana ¢gakTiHuHO MigATBEpKYE L0 JOTIKY: SKIIO OHA U Ta
cama JiepkaBa, I10J[0 OJTHOTO i TOro caMoro (akTy, CIIOYaTKy BHIIyYa€ JOXIJ SIK permapaliiro Imitoc
NOKAapaHHs, a MOTIM y LUBLUIBHIA a00 ayAMTOPCHKINA TUIOIIMHI CTATYE MOBHHMHA 0OCSAT 30UTKIB,
ITHOPYIOUM YK€ 3IHCHEHY permapalliio, Iie CTBOPIOE€ HAAMIpHUN TsATap 1 MOpyIIeHHS cTaTTi |
IIporokoiy Ne 1.

Jlnst ykpaiHchbKoi crierikoH(icKalli 11e o3Ha4ae HacTymHe. SKIo 3aKOoHOaBeIh a00 CyJ1 OTOJIONTYE
ii permapaTUBHUM MEXaHI3MOM, BiJIHOBJIEHHSM 3aKOHHOTO MaWHOBOTO CTaHy, TO Jajli 3MYILICHHUN
BU3HATH i1 YaCTHMHOIO 3arajlbHOTO reparation package i BpaxoByBaTH NMPHU PO3PaXyHKY OYIb-SKHX
JMOJJaTKOBUX IHBUIBHUX a00 OIO/DKETHUX BUMOT. AJBTEpHATHUBHO, SKIIO CHEIKOH(ICKAIlis
MOMAETHCS K YUCTO TMYHITUBHMM 3axil, TOAI ii HEOOXIJHO MPOMOPIIMHO OOIPYHTOBYBAaTH 3a
CTaHJapTaMHM KPUMIHAJIBHOI CaHKIIl, a HE NMPUXOBYBATH 3a MOBOIO restitution. Koncturymiitnuit
Cyn yxe MIIoB NUISIXOM penapaTuBHOT KOHIENTYyalli3allii, BWIyYeHHS HE3aKOHHOTO BOJIOAIHHS, 110
30MKy€ YKpaiHCBKY MOk 3 Tieto, siky €CILI posrsiayB B ITauii.

Cyn ¢akTUYHO KPUTHKY€E HAI[lOHAJIbHI OpPraHu 3a Te, M0 BOHM BU3HAIM KOH(DICKAIIO JIHIIe
KapaJbHOIO Ta MPOITHOPYBAIH ii BIIHOBIIOBAIBHUH elleMeHT. Lle myke BakIMBO M yKpPaiHCHKUX
CTpaB, OCKUIBKH y HAC 4acTo CHEIKOH(ICKallis OMUCYEThCS K HE MOKapaHHs, OTXKE MOXKHA IIe
koMmrieHcaito. Florio ¢aktnuno kaxe: skmo BoHa de facto already repaired damage, me mae
BPaxXOBYBATHCh.

[Ipu omHOoYacHOMY 3acTocyBaHHI crerianbHOi KoHpickaii 3a KK, xoHdickarii 3a caHKIIHHUM
3aKOHOM, 3arajibHOi KOH(ICKaIlli SK MOKapaHHS Ta IMUBIILHUX IMO30BIB JEp>KaBH a00 KEPTB CyIH
MaroTh MpsAMO (piKCyBaTH B MOTUBYBAJIbHIHM YaCTHHI, SIKI CyMH CIIPSIMOBaHi Ha penapartito, a siki Ha
MoKapaHHs a00 MPEBEHIIII0, 1 IK BOHU YHUKAIOTh HAJTMIIKOBOTO CTSTHCHHS.

Florio and Bassignana ¢aktu4Ho BHMarae MexaHizmy crediting: yce, 110 BxKe BHIIYYEHO SIK JOX1J]
a00 30WTOK, Ma€ 3apaxOBYBAaTHUCh Y PaXyHOK pemapaiiifHuX BUMOT TOTO X OeHediliapa, AepKaBu
ab0 MOTepmioro, KO HEMA€E NMEPEKOHIMBOI IPUYMHU IIbOTO He poduTH. /g Ykpainu nie o3Havae
noTpely MpsMOi HOpMH a00 YCTAJICHOI MPAKTUKH, sIKa 3000B's13y€ CyJ MPU BUPIIIEHH] ITUBUILHOTO
N030BY a00 CaHKIIHHOI KOH(QICKalii BpaxOBYyBaTH paHIIIe 3aCTOCOBaHY CIEIKOH(pickamio abo
HaBmakw. | e, sx Mmu 6aunmo 13 Ragazzoni, - He €uHa cripaBa J0 PO3TIIALY.

Tam, ne koH(pickamiifHi MeXxaHI3MH TIPHUB'A3aH1 10 pi3HUX OcHediliapiB, HAMPUKIAA OFOKET versus
doup penapauiii Ui )KepTB BOEHHUX 3JI04KHIB, MOXKHA OOTPYHTOBYBATH, 110 MOABIIHOT pemaparii
HEeMae, ajie ¥ TyT MOTpiOeH YITKUHA ONMUC IIKOJIW Ta IUJIEH KOXKHOTO iHCTpyMeHTa. Skmo YkpaiHa
odimiiHO 3aKpimuTh, LI0 CHeuiaJbHa KOH(QICKAIlisl KPUMIHAIBHOTO TpaBa Ta CaHKIIiHA
KoH(icKaIlisi BHUKOPHCTOBYIOThCS s (opmyBaHHS (GOHAIB pemapaniid »xeprBam arpecii abo



HOTEPIIINM Bil KOpYMii, 1€ HAOJIU3UTh MOJIENb 10 MDKHAPOJHUX PEKOMEHIAllil, aie 0JHOYaCHO
MOCHJIUTh BUMOTH JI0 MPOTOPIIIMHOCTI Ta TPO30POCTi 3araJIbHOTO MaKeTa BTPyYaHb.

Florio and Bassignana € 3py4HOI0 OIIOPHOIO TOYKOIO JUIsl apryMEHTarlii YKpaiHChKOi Mojeli
crieuKoH(icKallis IUIIOC penaparii: KoH(icKalis Moxe W MOBUHHA BHUKOHYBAaTH pelapaTHBHY
¢yHKIIif0, ane TUTBKK 3a YMOBH, IO Jiep)kaBa YECHO paxye CyMapHEe BTPYYaHHsI, HE BUKOPHUCTOBYE
pi3Hi IpoueypHi 000JI0HKH [T (PaKTUIHOTO IyOIIOBaHHS CTATHEHHS 3 OHIET i Ti€l K KO Ta B
KOXXHOMY BHITIJIKy JEMOHCTpPYE OOTpyHTOBaHY IpomopiiiHicTh moao ctarTi 1 [Ipotokomy No 1.
Kondickarist 3 penapaTUBHOIO (DYHKITIEIO 11€ BXKE YaCTKOBO KOMIIEHCAILis, 1 AKIIO JAepxaBa Oepe 1ie
pa3 Ti caMi IpoIIIi, 1€ BXKE HE BITHOBJICHHS, a MPUXOBaHE TTOKapaHHSI.
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