JlocipKeHHsT HEeraTUBHMX 3000B’sA3aHb Hapas3l MaioTh MOOJUHOKHI XapakTep y
HAI[lOHANBHIA mMBUIICTHLI. BTiM y 3apyOikHOMY TMpaBi BKazaHa TeMma
AOCHKYETbCA HE OJHE JCCATHIITTS, a TOMY IIOBUHHA pPO3POOIATUCT Y
HAI[IOHAJIFHOMY TPaBi JIUIIIEC Yepe3 BUBUCHHS 3apyO1>KHOTO JTOCBIAY.

Y cBiTi MaiOyTHBROI pekoaudikaiii IUBUIBHOTO 3aKOHOJABCTBA MOXKHA
3alpONIOHYBATH  3alpOBA/KEHHS  CHEI[JaIbHUX HOPM  IOAO  HEraTUBHUX
3000B’s13aHb, HacaMIIepel, AJI1 BU3HAUYEHHS TOrO, sIKI HOPMHU 3arajlbHUX MOJIOKEHb
npo 3000B’s3aHHS HE MOBUHHI 3aCTOCOBYBATHCS 1O HETaTUBHUX 3000B’S3aHb,
ockinbku Hapa3i LK VYkpainm y umHHIA pemakiuii He BpaxoBye cremudiky
HEraTUBHUX 3000B’sf3aHb, IO MOXE HAJAATH XUOHE YSABICHHS MPO MOKIIHUBICTH
3aCTOCYBAaHHS JI0 HUX YCIX HOPM IPO 3000B’sI3aHHS.

KarouoBi ciioBa: HeraTuBHI 3000B’sI3aHHS, 3000B’SI3aHHS 3 HETaTMBHUM 3MICTOM,
BHUKOHAHHA 3060B’}I3aHB, AOroBOpH  IIPO GKCKHIO3I/IBHiCTB, AO0TOBOpH  IIPO
HEKOHKYPEHIIIIO.

Keywords: negative obligations, negative context obligations, performance of an
obligation, exclusivity agreement, non-concurrence agreement.

Jepesnun Baraoumup Cepzeeeuu,
Kauouoam opuouteckux HayxK, 00yeHm, 0oyeHm Kagheopvl eparicoanHcKkoco npasa
Hayuonanvnozo ynuseepcumema « Odecckas 1opuouiecKkas akaoemus»

INPABOBAA ITPUPOJJA UHTEPECA B I'PA’KIAHCKOM ITPABE

YKPAUHBI B CBETE EBPOUHTEI'PAIITMOHHBIX ITPOITECOB

IToHumanue wHTEpeca B TPa)KJAHCKOM MpaBe KaK HOPUANYECKON KaTeropuu
HEBO3MOXHO 0€3 OIpeJesieHrss ero MPaBOBOM MPUPOALI U IPABOBOIO PEKUMA.
CrnopHbIM TPEACTaBISETCS BOMPOC O MPaBOBOM MPHUPOJIE MHTEpeca, a UMEHHO:
BBICTYIAET JIM WHTEPEC SIBJIICHUEM CYOBEKTHUBHBIM, JIMOO OH IO CBOEWU MPHUPOJIE
oObekTHBeH.  [IpUCYyTCTByeT  HEOJHO3HAYHOCTh  OTHOCHTEIBHO  «IIpaBay.
3akoHOAaTENb TOYHO YyKa3ajld, 4YTO OHO «rPaXIAaHCKOE», a MO OTHOUIEHUIO K
KaTEerOpuu «UHTEpPEC», 3[1eCh MO3UIUA HE CTOJb oAHOo3HayHa (cT.cT. 15-17 TICY)
[1]. HecmoTpst Ha TO, 4TO MPOOJIEMBI, CBSI3aHHBIE C JTOM KaTeropued, UMEIT
METOJI0JIOTHYECKOE 3HAUYCHHUE JIJII HAYKU TPAKIAHCKOTO MpaBa, €AMHBIM MOIAXOJ K
IOPUIMYECKOMY UHTEPECY JI0 CHUX TOp HE BhIpa0OTaH.

OcCHOBY HCCIIEIOBaHUSI COCTABWJIM HAay4YHbIE CTAaTbU M MyOJUKAIMU TaKUX
aBTOpOB, Kak E. O. Xapurtonos, A. JI. Tkauyk, A, U. Jpunuttok, A. M. I'yxksa, 5. I1.
I'pubanoB, A. B. Beneaukros, O. IlepBomaiickuii, O. U. Yenuc, b.B. ®dacwuii, B.A.
Toxkapesa.
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Kareropusi untepeca ectb, Ipexkie BCEro BOMPOC OOIIEro yuyeHus O Ipase.
WNHTepec urpaer BeAyLIyl poJib B BO3HUKHOBEHUHM, U3MEHEHUHM W IMPEKpPALICHUU
IIPAaBOOTHOIIEHUSA. be3 $BHOrO WM MNPEANnojgaracMoro HHTEpeca HE MOMKET
BO3HHMKHYTh IPAaBOOTHOLIEHHE. B HEKOTOpBIX Cilydyasx 3aKOH MPSIMO CBSA3BIBAET
Cyap0y MPaBOOTHOILLIEHUS C UHTEpecOoM. B 3TOM ciyyae BO3MOYKHOCTH NPEKPATUThH
00513aTe€ILCTBEHHOE MTPAaBOOTHOILLIEHUE MPSMO CBA3BIBAETCS C OTHAICHUEM MHTEpECa.
Haubonee uvacto B HayyHOHW JMTEpaType IUCKYTHPYETCS BOIIPOC, CUUTATh JIU
UHTEpPEC KaTeropuerd CyObEKTUBHOM, OOBEKTHUBHOM WJIM HMMEIOUIEH JIBONHYIO
cyurHocTh. lHTEpec B 00111eii TeopuH mpaBa MOKET pacCMaTpHUBAThCs Kak (PeHOMEH,
MMEIOIINI OObEKTUBHBIE U CYOBEKTUBHBIE XapAKTEPUCTHUKU [2].

[loHATHE «IIPAaBOBOM MHTEPEC» IIUPE IOHATHS «OXPaHAEMBIA 3aKOHOM
UHTEpPECY», IO3TOMY BpPSA JIM MPABWIBHO HX OTOXIECTBIATh. DaKTHYECKUI
BIajenen umymectnsa coraacHo cT. 344 TICY («IIpuoOperatenbHas JaBHOCTb») HE
HaxXOAMUTCS JI0 NpUOOpeTeHHs MpaBa COOCTBEHHOCTM HA 3TO HMYILIECTBO B
MPaBOOTHOUIEHUH a0CooTHOro Tumna. OpHako, 3aluilas CBOE BIIAJIEHUE MPOTHB
TPEThUX JHL, (PAKTUUECKUH BIAJENel 3allMIIaeT CBOM OXpaHAEMbId 3aKOHOM
MHTEPEC B OKUJAHWU BO3ZHHKHOBEHUS IpaBa coOCTBEHHOCTU. Tak, HHTEpeC — 3TO
«CKBO3Hash» Kateropus. FOpuanmdecku 3HAUYMMBIA HHTEpeC JIMOO MOKpPBIBAETCS
CYOBEKTUBHBIM IpaBOM, JHUOO BBICTYNAEeT B (QOpME «OXPaHIEMOrO 3aKOHOM
UHTEpECay.

[Ipencrasiserca, 4To B paMKax IPABOBOM CUCTEMBI COLMAJIbHBIM HHTEpEC
TpaHCQOPMHUPYETCS B TAKOE IIPABOBOE SIBJICHUE, KaK IOPUINYECKHUI HHTEpEC.

Bo-niepBbIX, 4eNOBEK HE MOXKET PEATM30BaTh CBOM MHTEPECH! 0€3 MPUBICYEHUS
FOPUIMYECKUX CPENICTB.

Bo-BTOpBIX, peryiaupyeMble MNpaBOM OTHOLUEHUS SIBISIOTCS OTHOIICHHUSIMHU
BOJIEBBIMH. B JaHHOM acCIieKTe MHTEPEC MOKET TOHUMATHCS KAK CTUMYJI.

B-TpeTpux, HWHTEpec, BO3IEWCTBYS Ha BOJIIO, BBIPAXKEHHYI IOCPEICTBOM
BOJICU3BSIBIICHUS, NpPeoOpazyeTcsi B IOPUINYECKYI0 KOHCTPYKIHUIO, HUMEHYEMYIO
IOPUIUYECKUM UHTEPECOM.

CHopHbIM IIPEACTABIISIETCS. BOIIPOC O NMPABOBOM MPUPOJIE UHTEPECA, & UMEHHO:
BBICTYMAET JIM HMHTEPEC SBJICHUEM CYOBEKTHUBHBIM, BBIPAXKAIOMIMM HU3BECTHYIO
MICUXUYECKYI0 HACTPOCHHOCTh CyOBEKTa, TMO0 OH MO CBOEH MPHUPOAE OOBEKTUBEH, T.
€. TmpencrtaBisieT coOOM  Hekoe OOBEKTUBHOE  YCJIOBHE  YEJIOBEYECKOTrO
CYyILLIECTBOBAHMS.

CTOpPOHHUKH TIEpBOM KOHIENINUU (CYOBEKTUBHON) paccMaTpUBAIOT HHTEPEC
KaK CyOBEKTMBHOE MOHSTHE, OTPa)Kalollee MCUXUYECKOE OTHOIIECHHE CYObEeKTa K
IOpUINYECKOMY OJiary.
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CTOpPOHHUKHM BTOPOU KOHIEMIINU (OOBEKTUBHOM) pacCMaTPUBAIOT HHTEPEC KaK
KaTeropuio OOBEKTHUBHYIO, BO3HUKAIOIIYI0O BHE CO3HAaHUS M BOJNHM CyOBEKTa. DTO
0o0yClaBIMBAEeTCsl TEM, YTO, BO-TEPBBIX, IMOSABICHUS HWHTEPECOB y CyOBEKTa
NpeoNpeesieH0 HalhuuueM Yy Hero mnoTpedHocTed. Bo-BTOpbIX, conepikaHue
MHTEPECOB OOYCJIOBJIEHO OCOOEHHOCTSMHU TIpeIMeTa MOTPeOHOCTH M Mpoilecca
OBJIAJICHUSI UM B JIaHHBIX YCIOBHUSX. B-TpeTbHX, peain3alys HUHTEPECOB COMPSIKEHA
C TPEOJ0JICHHEM OOBEKTUBHO CYIIECTBYIOIIMX TMPEMATCTBUM, C HaTIUYUEM
OTIpPEACNEHHBIX CPEJCTB, BCTYMAIOMIMX BO B3aUMOJICHCTBHE C CYOBEKTOM.
«...Bcskuii mHTEpEC — 3TO UHTEPEC ONPEAEIEHHOrO0 CyObEeKTa, HE3aBUCUMO OT TOTO,
ABJISIETCSL JIW TaKUM CYOBEKTOM OTAEJbHBIN TPa)KJTaHWH, TPyIIa JUL WIH J1axe
oOmectBo. Ho mpu TakoM NOHMMAaHMHM WHTEPEC OTOXKIECTBIAECTCS C YCIOBHUSIMHU
KUA3HU JIIOIECH.

Tperbs koHUENIUSA (CyOBEKTUBHO-OOBEKTHBHAS) pacCMaTpPUBAET UHTEPEC Kak
JBOMCTBEHHYI0 CYOBEKTUBHO-OOBEKTHBHYIO Kareropuio. JlaHHON KOHLENUIUU
npunepxkubaerca u E. O. Xaputonos. «...JHTepec B 001eill Teopun mnpaBa MOKET
paccMaTpuBaTbCsl Kak (DEHOMEH, HMMEIMHWA OOBEKTUBHBIE U CYOBEKTHUBHBIC
XapaKTEPUCTHKNY.

MoxHo coriacutbes ¢ jAcehUHHUIIMEH aBTOPOB 00 OOBEKTUBHOM U
CYOBEKTUBHOM HHTEpece, TJe OOBEKTUBHBI HHTEpeC (PUKCUPYET Mephl,
OCYLIECTBJIEHHUS KOTOPBIX BEJIET K ONTUMAIBHOMY YIOBJIETBOPEHUIO TEX MJIM MHBIX
OOBEKTHBHBIX MOTPEOHOCTEN, CIOCOOCTBYIOT B KOHEUHOM HTOTE, YKPEIUICHHIO U
MOJIOKUTEIBHOMY M3MEHEHHUIO COLMAIBHOIO MOJIOKEHUSI CYObEKTa OOIECTBEHHBIX
orHoumieHUH. CyOBEKTHBHBIM HWHTEpPEC MpEeACTaBiIseT co0oil 000cOoOIEHHbIE
OOBEKTUBHBIMU U CYOBEKTUBHBIMU (DAKTOpPAMU OTHOILIEHUS KOHKPETHOIO CyObeKTa
K croco0aM JOCTHKEHHUS 3TOM ILEeNM U XapaKTepU3yeTcs H30MpaTEebHOCTBIO U
BOJICBOM HAIIPABJICHHOCTHIO.

ABTOpPBI HE OTPUIIAIOT KakK (haKT MapajuieIbHOTO CYIIECTBOBAHUS OOBEKTUBHBIX
U CYOBEKTHUBHBIX MHTEPECOB, TaK W MX 3HAYCHMs g mpaBa. Ecim peub uumer o
MPaBOMEPHOCTU MOBEJICHUS TOTO WJIM MHOTO JHIA, UMEETCS B BUY OOBEKTHUBHBIMI
unrepec. Ilpumepom sBusgercs 4. 7 cr. 47 Konctutyuum VYkpaunsl [3]:
«HCTOJB30BAHNE COOCTBEHHOCTHM HE MOYKET HAHOCUTBH BpEJ IMpaBaM, CBOOOJaM H
JOCTOMHCTBY TpaxJaH, HWHTepecaM OOIIECTBa, YXYyAIIATh HKOJIOTHYECKYIO
CUTYalMIO ¥ IPUPOHBIE KAUE€CTBA 3€MIIH.

[Ipr3HaHue KaTeropum «IPUANYECKUA HHTEPEC» IOPUANIECKON KOHCTPYKIIUEN
BJIeUET 3a co00i1 00s513aTEIbHOE PACCMOTPEHHUE €€ B KAUeCTBE IOPUINYECKON (POPMBI.

B Teopuu rpaxknanckoro npasa BBIIEISIOTCS TaKUe IOpUANYECKUE (DOPMBI, Kak
HOpPMbl ~ TIpaBa, TPaXJAAHCKOE  TMPABOOTHOIICHHUE,  IOpUIUYECKUUA  (PakT
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MPEJICTaBISIETCS, YTO IOPUANUECKUN (DAKT He MOXKET OBITh OTHECEH HU K OJIHOM U3
MEPEYHCIICHHBIX KaTETOPUIl U SIBJISIETCS CAMOCTOATEIBHON IOPUANYECKON (POPMOIA.

Yro kacaeTcs 3alUThl MHTEpPECa, TO Y OXPAHAEMOI0 3aKOHOM HMHTEpeca HET
JBYXYPOBHEBOT'O COJIEP>KAaHMSI, TAK KaK JJaHHAas [PaBOBasi KaTeropusi, B OTIUYHE OT
CYOBEKTUBHOT'O IIPaBa, HE UMEET B CBOEM COCTaBE KaKUX-IHOO mpaBoMounii. OHU
HOSIBJIAIOTCSI TOJIBKO MTPU BO3HUKHOBEHUH OXPAHUTEIBHOTO MPAaBOOTHOIIEHUS, KOT1a
OXpPaHsEMbII 3aKOHOM MHTEPEC YK€ HapyIIEH.

Nraxk:

IOpuanueckuii HWHTEpEC — ATO TMpaBoBasi CBsI3b, BO3HUKAWOIAS MEXKIY
y4aCTHUKaMHU OOIIECTBEHHBIX OTHOIIEHWH Ha OCHOBaHMM IPABOBOM MHUIIMATHBBHI,
MPOSBISIEMON OJHMUM B OTHOIICHWU JAPYTrOTo, OXHUAAIOIIETO OJIaronpusTHBIX
IOPUMYECKUX TOCJIEICTBUMA COOCTBEHHOM TMPAaBOBOM WHULMATHBBI B BHUJE
OnpeaeneHHoro oara.

Opuanueckuit uHTEepec obecreunBaeT Kak ¢opmanbHoe (TIpaBOBOEC)
PaBEHCTBO, TaK U (PaKTUUECKOE PABEHCTBO (pPaBHOIPABUE).
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