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The composition of a crime as a legal construct is traditionally examined through the
prism of four main elements: the object, objective side, subject, and subjective side. Within
each of these elements, mandatory and optional features are distinguished. While mandatory
features are invariable for each specific crime composition, optional features are traditionally
viewed as additional, secondary characteristics that are significant only in certain cases.

Optional elements of a criminal offense play an important role in Ukrainian criminal
law doctrine by ensuring a balance between legal certainty and the flexibility of criminal law
enforcement. These elements acquire particular significance in three functional dimensions:
as structurally necessary components in specific offense types; as qualification markers that
help distinguish between basic, qualified, and especially qualified offenses; and as tools for
the individualization of criminal liability. In particular, such features as the place, time,
method, or instrument of committing the act may be explicitly included in the disposition of a
legal provision (e.g., the method in theft or robbery, the place in smuggling), thereby
becoming essential for correct legal qualification. Even in the absence of direct normative
fixation, these elements can substantially affect the assessment of the social danger of the act,
serving as instruments for refining the sanctions—such as in cases of murder under
aggravating circumstances or bribery involving abuse of official position.

Moreover, optional elements are actively used as a basis for the individualization of
punishment, functioning as mitigating or aggravating circumstances in accordance with
Articles 6667 of the Criminal Code of Ukraine. They allow for the consideration of both
external conditions of the offense (setting, time, emotional state) and internal characteristics
of the offender (motive, purpose), which are not always reflected in the legal disposition but
are crucial for judicial assessment of the fairness of punishment. Ukrainian criminal law
theory emphasizes that these elements ensure the interconnection between the General and
Special Parts of the Criminal Code, enabling the law to respond adequately to a changing
criminogenic environment without undermining legislative coherence. They form the
foundation for flexible law enforcement while simultaneously reinforcing the legitimacy of
criminal repression by subordinating it to the principles of justice, proportionality, and
individualization.

However, analysis of contemporary criminal legislation, particularly international
criminal law and specific norms of national law, demonstrates cases where optional features
acquire criminogenic significance.

A criminogenic factor is a circumstance or feature whose presence is a necessary
condition for recognizing an act as criminal. This is a fundamental characteristic that
distinguishes criminal conduct from non-criminal conduct, determining the boundaries of
criminalization of a specific socially dangerous act. Traditionally, mandatory features of crime
composition are considered criminogenic, since their absence makes it impossible to bring a
person to criminal responsibility. Optional features, which include time, place, method,



circumstances of committing a crime (objective side), motive, purpose, emotional state
(subjective side), and special characteristics of the subject, usually serve as qualifying features
or aggravating/mitigating circumstances.

The main problem lies in the fact that contemporary criminal law, especially in the
sphere of international crimes and certain categories of national crimes, demonstrates a
tendency to give optional features criminogenic significance. This creates a certain theoretical
contradiction with the traditional understanding of the structure of crime composition and calls
into question the classical division of features into mandatory and optional. As V.O. Tuliakov
aptly notes, the theory of criminal lawmaking requires novel approaches in the context of
contemporary challenges [1].

A striking example of the criminogenic role of optional features is the Rome Statute
of the International Criminal Court and the Elements of Crimes accompanying it [2]. For crimes
against humanity (Article 7 of the Rome Statute), a contextual feature is mandatory — the act
must be committed "as part of a widespread or systematic attack directed against any civilian
population.” Here, the circumstances of committing the crime (traditionally an optional feature)
become criminogenic. The Elements of Crimes detail this requirement, establishing that the
attack must be directed against any civilian population pursuant to or in furtherance of a State
or organizational policy [2].

Similarly, for war crimes (Article 8), the feature of committing the act in the context
of an international or non-international armed conflict is necessary, which also relates to
circumstances and context. In Article 6 of the Rome Statute, genocide is defined through
special intent — the intent "to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such.” Here, purpose (an optional feature of the subjective side) acquires
criminogenic significance, since without it the act cannot be qualified as genocide.

In Ukraine's national criminal legislation, an example is Article 1111 of the Criminal
Code of Ukraine (collaborationism), where the criminogenic feature is the place of committing
the crime — the act must be committed on “temporarily occupied territory of Ukraine.” Without
these circumstances (traditionally an optional feature), the act cannot be qualified as
collaborationism, even if it contains all other objective and subjective features. This is a unique
case where the geographical localization of an act becomes not merely a qualifying feature, but
a fundamental condition of criminalization.

In mercenary crimes, the motive of profit and the purpose of illegal enrichment often
serve as criminogenic factors. For example, fraud (Article 190 of the Criminal Code of
Ukraine) is impossible without the purpose of taking possession of another's property;
embezzlement or misappropriation (Article 191 of the Criminal Code of Ukraine) presupposes
a mercenary motive; extortion (Article 189 of the Criminal Code of Ukraine) is characterized
by the purpose of obtaining another's property. Without these subjective features, the act cannot
be qualified as the corresponding crime, making motive and purpose criminogenic factors.

The reasons for the criminogenic role of optional features are diverse. First, the
specificity of certain categories of crimes requires specific conditions or circumstances for their
commission. International crimes, in particular, are characterized by scale, systematicity, and
political context, making the circumstances of their commission critically important. Second,
political-legal considerations determine the criminalization of certain acts only in the presence
of specific circumstances. The criminalization of collaborationism specifically on occupied



territory is conditioned by considerations regarding the protection of national security and
territorial integrity of the state.

Third, the necessity of distinguishing from related acts makes the criminogenic role
of motive in mercenary crimes critical for proper qualification. Taking possession of another's
property without mercenary motive may be qualified as unauthorized action, not theft. Fourth,
implementation of international criminal-legal norms often requires consideration of specific
contextual features that are traditionally considered optional in national law.

Finally, the evolution of criminal law occurs in the direction of greater differentiation
and specialization of criminal-legal norms, leading to complication of the structure of crime
compositions and enhancement of the role of previously secondary features. This tendency
reflects broader transformations in criminalization theory, which increasingly recognizes the
need for more nuanced approaches to defining criminal liability. As V.O. Tuliakov notes,
radical philosophical concepts can serve as a resource for doctrinal renewal of criminal law [3].

From the perspective of criminalization theory, the elevation of optional features to
criminogenic status represents a paradigmatic shift in how we conceptualize the boundaries of
criminal law. Traditional criminalization theory, rooted in liberal principles of harm prevention
and minimal state intervention, emphasized clear, objective criteria for criminal liability.
However, contemporary challenges - from transnational crimes to cyber offenses, from
terrorism to environmental crimes - require more sophisticated theoretical frameworks that can
accommodate contextual complexity without sacrificing legal certainty.

The criminogenic role of optional features reflects what might be termed "contextual
criminalization” - a theoretical approach that recognizes that certain acts become criminal not
merely because of their inherent nature, but because of the specific circumstances, contexts, or
purposes that imbue them with particular social danger. This approach necessitates a more
dynamic understanding of criminal law construction, where traditional binary distinctions
between mandatory and optional features give way to more fluid, context-sensitive
frameworks.

This evolution also implicates fundamental questions about the quality of criminal
law. As D.O. Balobanova observes, the requirements for quality in criminal legislation must
adapt to increasingly complex social realities while maintaining core principles of accessibility,
predictability, and proportionality [5]. The integration of previously optional features as
criminogenic elements challenges lawmakers to maintain legislative clarity while
accommodating the contextual sophistication required by modern criminal phenomena.

The theoretical implications extend to broader questions of criminal law's legitimacy
and democratic accountability. When optional features become criminogenic, they effectively
expand the scope of criminal liability in ways that may not be immediately apparent to citizens
or even legal practitioners. This "hidden expansion” of criminal law raises important questions
about democratic participation in criminalization processes and the need for transparent,
principled approaches to legislative design.

Furthermore, this development reflects the increasing influence of risk-based
approaches to criminal law, where the focus shifts from completed harms to potential dangers
assessed within specific contexts. The criminogenic role of circumstantial features often serves
to identify and manage particular risk profiles - whether the risk of mass atrocities (in



international criminal law), threats to national security (in collaboration crimes), or systematic
exploitation (in economic crimes).

This is particularly relevant in the context of forming future criminal-legal ideology,
which, according to Yu.Yu. Kolomiiets, must consider contemporary tendencies in the
development of society and law [4]. The challenge lies in developing theoretical frameworks
that can accommodate this contextual complexity while preserving fundamental principles of
criminal law - including legality, proportionality, and individual autonomy. This requires not
merely technical legal innovation, but a fundamental reconsideration of the philosophical
foundations upon which criminal law rests, moving toward more sophisticated models that can
handle the intersection of individual agency, social context, and collective security in an
increasingly complex world.

The criminogenic role of optional features in certain crime compositions calls into
question the traditional classification of crime composition features into mandatory and
optional. It is more appropriate to speak of the relative nature of this classification, when the
same feature can be mandatory for one crime composition and optional for another. This
tendency reflects the general evolution of criminal law toward greater casuistry and
consideration of the specificity of certain categories of socially dangerous acts. It also
demonstrates the influence of international law on national criminal-legal systems and the
necessity of adapting traditional theoretical constructs to new realities.

The criminogenic role of optional features does not undermine the foundations of the
theory of crime composition, but rather expands it, demonstrating the flexibility and
adaptability of criminal-legal doctrine to contemporary challenges. This requires further
theoretical comprehension and development of new approaches to understanding the structure
of crime composition in the context of contemporary development of criminal law at both
national and international levels.

DakyJbTATUBHI 03HAKHU CKJIAY 3JI0YMHY SIK KPpUMiHOOOpa3yroumnid pakTop

Cknan 3JI04MHY SIK FOpUAMYHA KOHCTPYKI[S TPAJAMIIAHO pO3TJISAAEThC Uepes3
MPHU3MY YOTHPHOX OCHOBHUX €IIEMEHTIB: 00'€KT, 00'€KTHBHA CTOPOHA, Cy0'€KT Ta Cy0'€KTHBHA
CTOpoHa. Y MeEXKax KOXXHOTO 3 IIUX E€JIEMEHTIB BUAUIAIOTH OOOB'SI3KOBI Ta (haKyJIbTaTHBHI
03HaKH. SIKI10 000B'SI3KOB1 03HAKH € HE3MIHHUMHU JIJ1s1 KOYKHOTO KOHKPETHOTO CKJIa Ty 3JI0UMHY,
TO (aKyJIbTaTHBHI TPAIUIIMHO PO3TIIAIAOTHCS K JAOIATKOBI, IPYrOPSIHI XapaKTePUCTHKH,
10 MArOTh 3HAYCHHS JIUIIC y ICBHUX BUIIAJIKAX.

dakynbTaTUBHI O3HAKW CKJIAJy 3JI0YMHY B YKPAIHCHKIH KpPUMIHAJIBHO-IPABOBIiH
JOKTPHUHI BIAICPAIOTh BAXKJIUBY POJb y 3a0e3MeueHH] 0alaHCy MK MPaBOBOIO BU3HAYEHICTIO
Ta THYYKICTIO 3aCTOCYBaHHS KPUMIHAIBHOTO 3aKOHY. BoHM HaOyBalOTh 0COOIMBOTO 3HAYCHHS
y TpbOX (YHKIIOHAIBHUX BHUMIpax: sIK CTPYKTYpPHO HEOOXiJHI €JeMEHTH B KOHKPETHHX
CKJaJiax 3JI0YMHIB, SIK KBami(ikaiiiHi MapKepH, IO 03BOJISIOTH BiIMEXOBYBATH OCHOBHI
CKJaaud Big KkBamipikoBaHUX ab0o 0coOnaMBO KBaNi(iKOBaHMX, a TaKOX fAK 3aco0u
iHAMBiAyani3alii KpUMiHaIBHOI BiNMOBIAANBHOCTL. 30KpeMa, Taki O3HaKW, SK Miclle, Yac,
crioci® abo 3HapsAAd BUMHEHHS JISIHHS, MOXKYTb OYTH MPsIMO 3aKpiljIeH1 y JUCIO3ULIT HOpMHU
(mampuknan, cmoci®d y kpamikii abo rpabexi, miciie B KoHTpabOaHAi), 1m0 poOUTH iX
HEOOXITHUMHU JJIsl TpaBWIbHOI KBamidikarii. BomHodac HaBiTh 3a BIICYTHOCTI MPSIMOTO
3aKpIMIEHHs] B HOPMI, 111 O3HAaKH 3[IaTHI CYTTE€BO 3MIHUTH OLIHKY CYCHLUIbHOT HEOE3MeYHOCTI



BYMHEHOTO, BUCTYMAIOUM IHCTPYMEHTOM YTOYHEHHS CaHKLIH, SK-OT NpH KBamigikamii
BOMBCTBa 32 OOTSHKYIOUMX 00CTaBUH a00 MPU BUKOPUCTAHHI CITYKOOBOTO CTAaHOBUIIIA.

Kpim Toro, QakynbTaTHBHI O3HAKM aKTHBHO BUKOPUCTOBYIOTHCS SIK MIATPYHTS IS
IHIMBIqyami3amii moKapaHHs, K MOM SKIIyI04i a00 OOTsDKyroui 0OCTaBHHHU BIiINOBITHO 1O
crareit 66—67 KK Ykpainun. BoHu 103BOJISIOTh BpaXOBYBAaTH SIK 30BHINIHI YMOBH BUYMHEHHS
37m0unHy (0OCTaHOBKA, 4Yac, €MOIWHUI CTaH), TaKk 1 BHYTPIIIHI XapaKTEPUCTHKH 0COOU
(MOTHB, MeTa), AIKi HE 3aBXKAM (QIKCYIOTHCS B TUCTIO3UIIIT KPUMIHATIBHO-TIPABOBOT HOPMHU, aJIe €
KIIOYOBUMH ISl CYAOBOI OLIHKH CIPaBEAJIMBOCTI TOKapaHHs. B ykpaiHChkiid Teopii
KPUMIHAJIBHOTO TpaBa HAroJIOUIYETHhCS, IO caMe IIi O3HAaKM 3a0e3MevyIOTh 3B S30K MK
3araibHUMH Ta ocoomuBuUMH yactTuHamu KK, 103BoJISII0YN KpUMiHAIEHOMY TIPaBy aJeKBATHO
pearyBaTH Ha 3MIHHY KpUMIHOTE€HHY CUTYaIlito 0e3 BTpaTH 3aKOHO/IaBUO1 CUCTEMHOCTI. BoHu
CTaHOBJISITH OCHOBY JJIS THYYKOTO ITPaBO3aCTOCYBAHHS Ta BOJIHOYAC 3MIIHIOIOTH JIETITUMHICTh
KPUMIHAJIBHOI pernpecii, NIANOPSAKOBYIOUH il MIPUHIUIIAM CIIPABEJINBOCTI, MIPOMOPLIHHOCTI
Ta IHIUBITyaTi3alrii.

OpHak aHaji3 Cy4yaCHOrO0 KpPUMIHAJIBHOTO 3aKOHOJIABCTBA, 30KpeMa MIKHApOJHOTO
KPUMIHAJIBHOTO MpaBa Ta OKPEMHUX HOPM HAI[IOHAILHOTO TpaBa, IEMOHCTPYE BUMAIKH, KON
came (QaxKyJnbTaTUBHI O3HAKU HAOyBarOTh KPUMIHOOOPA3yl04oro 3HaUEHHSI.

KpuminooOpasyrounii ¢akrop — 1e obcraBuHa abo0 O3HAaKa, HASBHICTh SIKOI €
HEOOXIJIHOIO yMOBOIO I BW3HAHHSA JISHHSA 3704uMHHMM. lle QyHmameHTanpHa
XapaKTEePHUCTHKA, IO BIAPI3HSAE 3JOYMHHE MISTHHS Bl HE3JI0YMHHOTO, BHU3HAYAE MEXI
KpUMiHAIi3aIli  KOHKPETHOTO  CYCHUTBHO  HEOE3NMeYyHOTO  MiAHHsS.  TpaguIliitHo
KPUMIHOOOPa3yIOUMMH BBa)KAaIOThCS OOOB'SI3KOBI O3HAKW CKJIANy 3JI0YMHY, OCKUIBKH iX
BIICYTHICTh YHEMOXXJIMBJIIOE TPUTATHEHHS OCOOM /0 KPHUMIHAJIBHOI BIANOBITAIBHOCTI.
dakynbTaTHBHI O3HAKH, 1O SKUX HaJeXaTh Yac, Micie, Crocid, oOCTaHOBKAa BYWHEHHS
3510unHy (00'€KTHBHA CTOpPOHA), MOTHB, METa, €MOIIAHUNA cTaH (CYO'€KTHBHA CTOPOHA),
crerianbHi O3HAaKM CyO'ekTa, 3a3BMYali BHUKOHYIOTH POJIb KBami(iKyrouux oO3HaK abo
OO0TSDKYIOUMX/TIOM'SIKIITYFOUHX OOCTaBHH.

OcHoBHa Mpo0JieMa MOJIsTae y TOMY, [0 Cy4acHE KpUMIHAJIbHE TPaBO, 0COOIHBO Y
chepl MDKHAPOIHUX 3JI0YMHIB Ta OKPEMHX KaTeTrOpii HAI[IOHAIBHUX 3JI0YMHIB, JEMOHCTPYE
TEHJICHI[IF0 70 HaJaHHs (DaKyJbTaTHBHUM O3HaKaM KpHMiHOOOpasyroyoro 3HaueHHs. lle
CTBOPIOE TICBHY TCOPETUYHY CYNEPEUHICTh 3 TPAJUIIIMHUM PO3YMIHHSAM CTPYKTYpPH CKJIany
3JI04YMHY Ta CTABUTH M1l CYMHIB KJIACHYHUHN PO3MO/IUT 03HAK Ha 00OB'SI3KOBI1 Ta (haKyJIbTaTUBHI.
Sk 3a3Hauanocs pailie, Teopis KPUMIHATBHOT 3aKOHOTBOPYOCTI MOTPeOye HOBITHIX MiAXOAIB
y KOHTEKCT1 Cy4yaCHUX BUKIUKIB [1].

SIckpaBUM TPHUKIAIOM KpUMIHOOOpa3yrouoi poii (akydbTaTUBHUX O3HAK €
PumMcebkmii cratyr MbKHapOAHOTO KpUMIHAIBHOTO cyny Ta EnemMeHTH 3m04nHiB 10 HHOTO [2].
Jnsa 37m04uHIB NPOTH JMIOASHOCTI (ctarts 7 Pumcekoro craryty) OOOB'SI3KOBOIO €
KOHTEKCTyalbHa O3HaKa — JITHHS Ma€ BUMHATHCA "SK YacTHHA IMIMPOKOMAcIITabHOTO abo
CUCTEeMAaTUYHOTO HamaAy Ha Oyap-ske 1uBUIbHEe HaceleHHs". TyT oOCTaHOBKa BUMHEHHS
370YMHY (TpaAuuUiiiHO (aKynbTaTHBHA O3HAaKa) CTae KpUMiHOOOpasyrouoro. Enementu
3JIOYMHIB JIETANbHO PO3KPHUBAIOTH IF0 BHUMOTY, BCTAHOBJIIOIOYM, IO Hamaja Mae OyTu
CIPSAMOBAaHUNA TPOTU OyAb-SKOTO IMBUIBHOTO HACEJICHHS 3riTHO 3 JepXKaBHOKO abo
OpraHizaIiifHOI0 MOJITUKO 200 Ha i miaATpuUMKY [2].



AHaNOTIYHO, JUII BOEHHHMX 3JI0YMHIB (CTAaTTS 8) HEOOXIIHOIO € O03HaKa BUMHEHHS
TISTHHSL Y KOHTEKCT1 MDKHAPOHOTO 200 HEMDKHAPOIHOTO 30POMHOTO KOH(QIIIKTY, IO TAKOXK
CTOCYETHhCS OOCTAHOBKHU Ta KOHTEKCTY. Y CTaTTi 6 PUMCBKOTO CTaTyTy r€HOIN/I BU3HAYAETHCS
gyepe3 CHemialbHUK yMHUCENl — Hamip "3HUIIWTH, TOBHICTIO a00 YacTKOBO, OyIb-sIKYy
HaI[lOHAJIBHY, €THIYHY, pacoBy abo peniriiiHy rpymy sk taky'. Tyr mera (¢dakyabTatuBHA
03HaKa Cy0'€eKTHBHOI CTOpPOHU) HaOyBae KPUMIHOOOPA3yIOUOro 3HAYCHHS, OCKUIBKU Oe3 Hel
TISTHHSL HE MOK€ KBaJTI)iKyBaTUCS SIK TEHOLIU]L.

VY HamioHaJIbHOMY KPUMIiHAIBHOMY 3aKOHOJABCTBI YKpaiHM NPUKIAIOM € CTaTTs
111" KK VYkpainu (konabopaifioHi3m), e KpUMiHOOOpa3ylouor € 03HaKa MICIsl BUMHEHHS
3JI0YMHY — JISIHHS Ma€ BUMHATHUCS Ha "TUMYacoBO OKyNoBaHil Tepuropii Ykpainu". bes miei
00CTaHOBKHM (TpaguIliitHO (DaKyIbTaTUBHOI O3HAKH) JiSTHHS HE MOXE KBali(iKyBaTHCS SK
KOJIa0OpaIlioH13M, HAaBITh SIKIIIO BOHO MICTHTH BCI 1HII 00'€KTUBHI Ta Cy0'eKTUBHI 03Haku. Lle
YHIKaJIbHHUM BUMAJI0K, KOJIU reorpadivHa Jlokaii3alis JisHHS CTa€ He IPOCTO KBali(hIKyIHOUOIO
03HAKOI0, a PyHAAMEHTaIbHOIO YMOBOIO KpUMIHATI3aIl1i.

VY KOpHUCIMBHX 3JI0YMHAX MOTHB Ha)XMBHU Ta METa HE3aKOHHOTO 30aradyeHHs 4acTo
BHUCTYIaIOTh KpuMiHOOOpazytounmu (akropamu. Hampuknan, maxpaiictBo (crarts 190 KK
VYkpainu) HeMOkJIMBe 06€3 METH 3aBOJIOJIIHHS UY)KHMM MaliHOM; MpPUBJIACHEHHs abo po3Tpara
(crarta 191 KK Vkpainn) nepenbauvae xopuciauBuii MoTuB; BuMaranHs (cratts 189 KK
VYkpainn) XxapakTepu3yeTbCs METOO OJIEPKaHHS Uy>KOro MaiHa. be3 1ux cy0'eKTHBHUX O3HAK
NISTHHSL HE MOXe KBamipikyBaTucs K BIANOBIAHUN 3JI0YMH, 1[0 POOUTH MOTHUB Ta METY
KpPUMIHOOOpa3yrounMH (aKTOpaMHU.

[Ipuuman KpuMiHOOOpa3yrouoi poti (akyaIbTaTUBHUX O3HAK pi3HOMaHITHI [lo-
niepie, crenrdika OKpeMUX KaTeropiil 3JI0YMHIB BUMarae crienu@iuaux ymoB abo oOCTaBUH
JUIsl iX BYMHEHHA. MDKHapOJHI 3J0YMHH, 30KpPEMa, XapaKTepHU3YIOThCS MacIITaOHICTIO,
CHUCTEMAaTUYHICTIO, TMOJITHYHUM KOHTEKCTOM, 1110 POOUTH 0OCTAHOBKY 1X BUMHEHHS] KPUTUIHO
BaXJIMBOW. [lo-zmpyre, MOMTUKO-TIPaBOBI MIPKYBaHHS OOYMOBIIIOIOTh KPHMIHATI3AIliI0
TIeBHUX JIISTHB JIMIIIE 32 HASBHOCTI crienupiyHux o6ctaBuH. KpuMiHamizaiis KkosraboparioHizsmy
caMe Ha OKYIOBaHI TepuTopii 0OyMOBJIeHa MIPKYBaHHSMH IIOJIO 3aXHUCTY HAIIOHAJILHOI
Oe3I1eKH Ta TEPUTOPIATLHOT IIITICHOCTI Iep>KaBH.

[To-TpeTe, HEOOXimHICTH  BiAMEXKYBaHHS Big CYMDKHHMX [lifHb  POOHUTH
KPUMIHOOOpPa3yro4y poJib MOTHBY Y KOPHCIMBHUX 3JIOYMHAX KPUTHYHOK ISl TPABHIIbHOL
KkBasiQikarii. 3aBOJIOJIHHA 4y>KUM MaiHOM 0e3 KOPUCIMBOIO MOTHBY MOX€E KBaJi(piKyBaTUCS
SIK CAaMOYTIPaBCTBO, a He Kpaabkka. [lo-ueTBepre, iMIIeMeHTAallis MDKHAPOJHUX KPUMiHATBHO-
MPABOBUX HOPM YacTO BUMAra€ BpaxyBaHHs CHEIH(IYHMX KOHTEKCTyallbHHUX O3HAK, IO
TPaAULIAHO BBAXKAIOTHCS (HaKyIbTaTUBHUMU Y HAI[IOHAJILHOMY MPaBi.

Hapermri, eBostonisi KpUMIHAJIBHOTO NpaBa BiIOYBA€Tbcs y HANpsAMKY OUIbLIOL
mudepennianii Ta crenianizanii KpUMIHAIbHO-TIPAaBOBUX HOPM, W0 NPU3BOAUTH [0
YCKJIQJIHEHHS CTPYKTYPH CKJIAJIB 3JI0YMHIB Ta MiJBUIIEHHS POJIi paHille IpYropsIHUX O3HAK.
L5 TenaeHwist BigoOpaxae mupiii TpaHcopmallii y Teopii KpuMiHamizallii, sika Jesani oiibiie
BU3HAae TOTpeOy y OUIbII HIOAHCOBAHMX MiAXOAaX /O BU3HAYEHHS KPUMIHAIBHOT
BignoBiganbHOCTL. OTXe, paaukaibHi Pitocodchbki KOHIIEIIT MOXKYTh CIYTyBaTH PECypCcoOM
JUIsL JOKTPUHAIBHOTO OHOBJICHHS KPUMIHAJIBHOTO IpaBa [3].

3 Toukd 30py Teopii KpUMiHami3amii, MiABUIIEHHS (PAaKyIbTaTUBHUX O3HAK [0
KPUMIHOOOPa3ylo4yoro CcTraTycy HpeICTaBisie MapaJurMaTUYHUNA 3CyB y TOMY, SIK MU



KOHIIETITyaTi3yeMO MeXi KpHUMIHAJIBHOTO MpaBa. TpaaMiiiiHa Teopis KpuMiHamizamii, 110
IPYHTYETHCS Ha JIIOepaIbHUX MPUHIIUIIAX 3aM00IraHHs KO/l Ta MIHIMaJIbHOTO JIEPKAaBHOTO
BTpY4YaHHS, MiJKpECloBajga 4YiTKi, 00'€KTHBHI KpHTepil KpUMiHaIbHOI BiOMOBITATBHOCTI.
Onmnak cy4acHI BUKIMKH — BiJl TpPaHCHAI[IOHAIBHUX 3JIOYMHIB /0 KiOepropymieHs, Bif
TEPOPHU3MY JI0 €KOJIOTIYHUX 3JI0YHHIB — BUMAratoTh OUTBII CKJIAHUX TEOPETUIHUX PAMOK, SIKi
MOJKYTh IPUCTOCYBATHUCS JI0 KOHTEKCTYalIbHOI CKJIaTHOCTI O0€3 BTPATH MPaBOBOi IIEBHOCTI.

KpuminooOpaszyroua poisib (akyJbTaTHBHHX O3HAK BioOpakae Te, IO MOKHA
Ha3BaTH "KOHTEKCTYaJIbHOIO KpUMIHATI3AII€r0" — TCOPETUIHUH MIIX1], SKUH BU3HAE, 11O MTEBHI
TISTHHSL CTAlOTh 3JI0YMHHAMH HE TPOCTO 4epe3 iX BHYTPIIIHIO MPHUPOJY, a Yepe3 crenudiuHi
00CTaBUHU, KOHTEKCTH a00 1T, SIK1 HAAUISAIOTH 1X 0COOIUBOIO CYCIUIBHOIO HeOe3nekoro. et
MIAX1J BUMarae OulbIl JUHAMIYHOTO PO3YyMIHHS KOHCTPYIOBAHHS KPUMIHAJIBHOTO IpaBa, 1€
TpaauuUiiiHi OlHapHI BIAMIHHOCTI MDK OOOB'A3KOBUMH Ta (DaKyJbTaTUBHUMHU O3HAKaMHU
MOCTYHAIOTHCS MICIIEM OUTbIII THYYKUM, KOHTEKCTHO-UYTIMBUM PAMKAaM.

s eBomromiss TakoX TOPKAEeTbCcsl (YHAAMEHTANBHUX MHMTaHb WLIOJO SIKOCTI
KpuMiHanbHOro mpasa. Sk 3a3Hauyae /[.O. banoOanoBa, BUMOTH [0 SKOCTI KPUMIHAJIBHOTO
3aKOHO/IaBCTBA MAIOTh aJIalITyBATUCS JI0 1€ CKIAAHIIINX COIIAIbHUX peaii, 30epiratoun
IpU LOMY OCHOBHI MNPUHLUIIM JOCTYIHOCTI, INependadyBaHOCTI Ta MpomopuidHOCTI [5].
[HTerpariis panimie ¢pakyIbTaTUBHUX O3HAK SIK KPUMIHOOOPA3yIOUUX €IEMEHTIB CTaBUTH IEPE]]
3aKOHOJABIIMH BHUKJIMK MIATPUMATH 3aKOHOAABUY SICHICTh, IPUCTOCOBYIOUHUCH [0
KOHTEKCTyaJIbHOT CKJIAJTHOCTI, SIKY BUMararoTh Cy4yacHi KpUMIHaJIbHI SBUIIIA.

Teopernuni HACHIAKK TOMIMPIOIOTHCS HA IIUPIIT  TUTAHHSA  JICTITHMHOCTI
KPUMIHAJIBHOTO TIpaBa Ta AEMOKPATHYHOI MiA3BITHOCTI. Konu ¢dakynbTaTiBHI 03HAKU CTAIOTh
KpUMIHOOOpa3ylOUMMH,  BOHM  (DAaKTHYHO  PO3MIHUPIOIOTH  chepy  KpUMIHAIBHOT
BIJIMOBIIAJILHOCTI CIIOCO0aMU, SIKi MOXYTh OyTH HE OJipa3y OYEBHIHUMHM ISl TPOMaIsiH abo
HaBITh IOPUCTIB-TIpaKkTHKIB. lle "mpuxoBaHe po3mmpeHHs" KpUMIHATBHOTO TpaBa ITiIHIMAE
BKJIMBI MUTAHHS MIOAO0 JAEMOKPATHYHOI ydacTi y Mpoliecax KpuMiHami3amii tTa moTpedu y
MPO30PUX, TPUHIMIIOBUX MIIX0/IaX JI0 3aKOHOAaBYOT0 TIPOCKTYBaHHS.

Kpim Toro, meil po3BUTOK BimoOpa)kae 3pOCTalO4Mil BIUIMB PH3HK-OPIEHTOBAHHUX
MIIXO/TIB IO KPUMIHAJILHOTO TIPaBa, Jie GOKYC 3MIIIYETHCS 3 3aBEPIICHHUX IIKOJT Ha MMOTEHITIIH1
HeOe3MeKu, oliHeH1 B cnenudiuHux KoHTekcTax. KpumiHooOpasyroda poJib 0O0CTaBUHHHUX
03HAK YacTO CIIYKUTb IS iIeHTU(IKaIlii Ta yIpaBIiHHSI 0COOIUBUMHU PO UISIMU PU3UKY — YU
TO PU3UK MAaCOBHUX 3BIPCTB (Y MDKHAPOJAHOMY KPUMIHAILHOMY IpaBi), 3arpO3u HAI[IOHATBHIH
6e3neri (y 3704MHaAX KOJIabopalioHi3My), a00 cUCTEMaTHYHOT eKCIUTyaTallii (B eKOHOMIYHHX
3JI0YMHAX).

Ile oco6nuBO akTyanbHO y KOHTEKCTi (popMyBaHHS MaiOyTHHOT KpHUMIHAJIbHO-
MpaBoBOi i7eoorii, sika, 3a cmoBamu HO.1O. Konomiens, Mmae BpaxoByBaTH Cy4acHi TeHIEHITIT
PO3BHUTKY CYCHUIbCTBA Ta MpaBa [4]. Bukinuk nomsrae y po3poOIii TEOPETHUHUX PAMOK, SIKi
MOXYTh TMPHUCTOCYBAaTHCS JO L€l KOHTEKCTYyaJbHOI CKJIAaJHOCTI, 30epiratoud Npu LOMY
(GbyHIaMeHTalbHI ~ OPUHIUNKM  KPUMIHAIBHOTO TpaBa — BKIIOYAOYM  3aKOHHICTb,
MPONOPLIHHICTG Ta IHAWBIAYalbHY aBTOHOMIIO. Lle BUMarae He MPOCTO TEXHIUYHOI MPaBOBOT
iHHOBallll, a (YHAAMEHTAJIbHOTO MEPEOCMUCIEHHS (UIOCOPCHKMX OCHOB, Ha SKHX
IPYHTYETbCS KpUMIHAJIbHE IMPaBO, PyXal4HCh 10 OUIBII CKJIAJHUX MOJENeH, sIKi MOXYTh
BIIOPATHCS 3 MEPEeTHMHOM IHIMBIyaJbHOTO BOJIEBUSBICHHS, COLIAIBHOTO KOHTEKCTY Ta
KOJIEKTUBHOT O€3MeKH y Jieiaii CKIaHIIIOMY CBITI.



KpuminooOpasytoua poiib (akyIbTaTUBHUX O3HAK y OKPEMHX CKJIaJax 3J0YHHIB
CTaBHUTH TiJl CYMHIB TpaIulliifHy Kiacu]ikallilo O3HaK CKJIaay 3J0YMHY Ha OOOB'S3KOBI Ta
¢baxynpTaTuBHI. J[ONUIBHINIE TOBOPUTH NPO BIIHOCHUH XapakTep wLi€l Kiacudikarii, KOJIu
OllHa W Ta caMa O3HaKa Moxke OyTu OOOB'I3KOBOIO JUIsl OJHOTO CKJIaAy 3JI0YMHY Ta
¢dakynpTaTiBHOWO I iHmoro. Ils  TeHmeHmis BimoOpakae 3aralibHy — CBOJIIOIIIO
KPUMIHAJIBHOTO IpaBa y HANPsAMKY OUIbIIOI Ka3yiCTHYHOCTI Ta BpaxyBaHHA CIEHU(IKU
OKpPEeMHX KaTeropii CyCHuIbHO HEOE3NEeYHHMX JisHb. BOHa TakoX JEMOHCTPYIOE€ BILIUB
MDKHApOJHOTO MpaBa HAa HALIOHAIbHI KPUMIHAJIBHO-TIPABOBI CHCTEMH Ta HEOOXiTHICTH
ajanTamnii TpaauIiiHIX TEOPETUYHUX KOHCTPYKIIIH JO HOBUX pealliii.

Kpuminoo6pasyroua posib paxyabTaTUBHUX O3HAK HE MIAPUBAE OCHOBU TEOPIi CKIAay
3JI0YMHY, a CKOpILIE PO3IIUPIOE 1i, TEMOHCTPYIOUN FHYUYKICTh Ta Al TUBHICTh KPUMIHAIBHO-
MPaBOBOi JOKTPUHHU JI0 CyYacHUX BUKIMKIB. lle BHMarae mnoaanpIIoro TEOPETUYHOTO
OCMHCJIEHHSI Ta PO3pOOKM HOBUX MIAXOMAIB O PO3YMIHHSA CTPYKTYpU CKJIaay 3JI0YMHY Yy
KOHTEKCTI Cy4aCHOTO PO3BUTKY KpPHUMIHAJIbHOTO IMpaBa SIK Ha HalllOHAJLHOMY, TaK 1 Ha
MDKHapOJHOMY PIBHSX.
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