JACTAHIINHE KPUMIHAJIBHE CYJJOYUHCTBO: PEAJIBHICTh TA
INNEPCIIEKTUBH

Maxkcum IBanoBu4 CMUPHOB,
3aCTYIMHUK HaYaJIbHUKA HABYAJIHLHOTO BIJIILITY
Onecbkoi HaIlIOHAJILHO IOPUIUYHOI akaaeMii,

aCHCTEHT KadeIpHu KpUMIHAJILHOTO MPOLIeCy

JloCsITHEHHSI HayKOBO-T€XHIYHOT'O IPOTPECy MPOHUKHYJIH B yCi cepu J0ACHKOI
KUTTEMIsUIbHOCTI. HoBi 1H(opMaliiiHi TEXHOJIOTiT He OO0IWIUIM CTOpPOHOW 1 cdepy
CYJOUYMHCTBA. 3aKOHOJABCTBO 0ararboX €BpPONEUCHKUX KpaiH nependadae BUKOPUCTAHHS
MoMBocTed [HTepHeT y cynounHcTBi. [Ipumipom, y BenukoOpuranii (Yenabc) MOKIUBO
MO €JIEKTPOHHIM MOIITI HAIPABUTHU MO30BHY 3asBY IO CHELIANBHIN aJipeci, 1 BOHA 3a04HO
odiuiiiHo Oyjae po3riisiHyTa, MICiA YOro CyJa BUHECE 30BCIM OQiliifHe pilleHHs. YKe He €
YUMOCh €KCTPAOpAMHAPHUM PO3IJISiL CIIPaB y CYJl B PEXUMI “‘OH-TIaliH.

[IpakTrka po3ciigyBaHHSA 1 PO3TJSAY KPUMIHAIBHUX CIpPaB TMOBUHHA TPHIUHATH
TaKy HOBY KOHIICMINIO fK “AUCTaHIIMHE MTpaBOCyAAs’, IO TMepeadadae MOXKIUBICTh
NPOBEJCHHS HE TUIBKM OKpPEeMHUX MpOLEeCyaJbHUX [id, ajle # y UIJIOMY PpO3IIISLy
KpUMIHAJIbHUX CIpaB Ha BIJACTaHI 3a JOMOMOTOI TEXHOJOTII Bi€OKOH(EPEHII3B'I3KY
(mam BK3) ska BHUKOPHUCTOBYETHCA [IJIi TIO3HAYEHHS 3aX0Jy, YYaCHHKU SIKOTO
TEPUTOPIATLHO BHWIYYEHI JAPYT BiA Apyra 1 CHUIKYIOTHCS 3 BHUKOPUCTAHHSIM TEXHIYHUX
3aco0iB, 110 3a0e3MeuyroTh nepeaady 300pakeHHS 1 3BYKYy B PEXKHMI peaJbHOIro 4acy.
3actocyBanHs BK3 y kpuMmiHanbHOMY CyJIOYMHCTBI HA/la€ MOMJIMBICTh MOTO YYaCHUKaM
“OyTH IPUCYTHIMU Ha Tpolieci, OpaTH y4acTh MPHU PO3TISl CIIPaBU, HE 3HAXOMASUUCH Y
OyJIUHKY CyAy, BUKOPHUCTOBYIOUM TEpPMIHAJIM, PO3TAIIOBAaHI B CYJl, CJIIYUX OpraHax i
anaBOKaTChkuX KoHTOpax. BK3 wacrime Ta edekTHBHIIIE 3aCTOCOBYIOTHCS B X0/l CYy/I0BOTO
po3risay, piauie (Hacamrepe, 1o (iHaHCOBUX PO3YMIHHSX) — HA JOCYJOBOMY CJIi/ICTBI.

Beenennss BK3 y kpumiHaibHEe CYJOYMHCTBO 3HAaXOJUTh CBOIO MIATPUMKY B
opunuyHit miteparypi. Po6otrn O. BoneBonza, ®. Bsarkuna, C. 3insbepmana, JI.

AnekceeBoi, A. Cuzonenka, M. Ceras, B. Muninuyk, M. Ilamkoscekoro, I1. bunenuyka,



JI. bpycuiuuna, O. XamiyniHa BHECTH BKJIAJ y JOCIIKyBaHy mpoOiemy. Pazom 3 Tuwm,
JaJieKo He BCl IMpoOJieMHI MUTAHHSA 3HAWNUIA BIJOOpa)KEHHS M aJeKBaTHE BUPILIECHHS Y
JaHUX JoCHipKeHHsAX. OKpeMi HEUMCIICHHI IyOJiKaiii BHKJIAJEHI JIMIIe B IIIaHI
MOCTAaHOBKM TUX a00 IHIMKX MpoOsieM, IO BUMAaraiTh MOJAJIBIIOTO JIETAIBHOIO
JOCIIKEHHS. 30KpeMa, IpakThka 3actocyBaHHs BK3 y kpuMiHaIbHOMY CYJOYMHCTBI
posrisaanacs 31e0UTbIIOTO 3 MO3UIINA MTPAaBOBOr0 PEryJIIOBaHHA. Y TOU e Yac, y HepIry
4yepry CTaHOBUTH IHTEpeC MUTaHHS NPO MpPOLECyalbHl 1 MPOLUEIYypHI OCOOIMBOCTI
3actocyBanHa BK3 y kpuminansHOoMy mporieci. He 3Haluim BupimieHHs 1 6arato 1HIIUX
aKTyaJlbHUX NUTaHb, 30KpeMa MpO IMpolLecyalbHE TOJO0XKEHHS 1 MOBHOBAXXEHHs 0cCiO,
y4acTh SIKMX He mnepeadayeHo AitodiM KpumiHalibHO-TIpolieCyalbHUM KOJEKCOM Y KpaiHu
(mam — KIIK VYkpainu), y npoBeieHH1 mnpouecyaibHux nid y pexumi BK3; mo mo
BiIHOCHMH MDX 1HCTUTYTOM BK3 3 mepeBakHOIO OUIBLIICTIO MPHUHIMIIB KPUMIHAIBHOTO
MpoIIeCy 1 Ha caM Tepej] MPUHITUIIOM Oe3MOCEepeTHOCTI JOCTIKEHHS JO0Ka3iB; MUTaHHS
PO JONYCTUMICTh BUKOPUCTAHHS JOKa3iB MO KPUMIHAJIBHUX CIpaBax, OTPUMaHUX 13
3actocyBaHHsAM TexHoJorii BK3.

Buxopucranuss BK3 y kpuMiHanbHOMY CYJOYMHCTBI, XO4a 1 MPEICTaBIsE
HEMAaJIOBAXHUIN TEOPETUYHUN 1 TPAKTUYHUHN IHTEpEC, yCe-TaKu BITHOCHUTHCS JO PO3PALY
Maifke HeOCIIKEHUX HayKOBHUX MpooOsieM. [IlepekoHINBOIO 1TI0CTpaIi€l0 IIbOMY € T€, 1110
B KIIK Vkpainu BperymoBaHHIO BIJIHOCHH, MOB's3aHMX 13 3actocyBaHHsM BK3,
npucssiueHa ycoboro jume cr. 303 KIIK 1 ta oOmexye ii BUKOpUCTaHHS BUIAJAKaAMU
3a0e3nedeHHs] 0e3MeKu CBIJKA, 10 MAJIATae JTOMUTOBI 1 TUIBKM MPHU PO3TISAlL CIIPaBU B
cyni. Ilpo6nema Bukopuctanas BK3 3anmuiaeTscs HACTUIBKKA HEBUPIMICHOO, 10 HABIThH
Ha 3aHATTAX 13 CYJOBUMU TpalliBHUKamMu B PociiichbKili mpaBoBiit akajemii MiHicTepcTBa
roctuiii PO 1 Ha 3acimanni Pagu npu IIpesunenti PO 13 nutanb yJ0CKOHAIIOBaHHS
MpaBOCYIJsi B CHJIYy HOBHU3HH 3alpOIMOHOBAHOTO CMOCOOY pIMICHHS mpobiieMu 1
BIJICYTHOCTI JOCTaTHBOI'O JOCBIy HMOr0 BUKOPUCTAaHHS JO0 OOTOBOPEHHsS HIXTO HE OyB
roroBuid. BiacyTHA 1 mpakTuka ii BUKOPUCTaHHS B HAL[IOHAJLHOMY KPUMIHAJIbHOMY
npoleci, Mo Moria 0 BUSBUTH BHUHUKAIOYl NMPU IBOMY HpoOsieMu. Y 3B'A3Ky 3 LUM
aKTyaJIbHOIO 3aJMINAEThCA Tpobiema 3abe3nedyeHHs ePEeKTUBHOTO0 KPHUMIHAIBHOIO

CyJIOYMHCTBa B yMOBax Bukopuctanus BK3.



VY mnporeci BnpoBamkeHHs: TexHosorii BK3 y kpumMinanbHe CyIOYMHCTBO, TaK 4u
1Hak1Ie, neperuHaoThesl cepu nii BepxoBnoro Cyay Ykpainu, MiHicTepcTBa IOCTHILI,
MinicTepcTBa BHYTpilIHIX cripaB. [1[00 yHUKHYTH po3'€THAHOCTI Ha3BaHUX YCTAHOB, IO
OepyTh yd4acTb y TIbOMY TIPOIECI TPEACTABISIETHCS HEOOXITHUM  CTBOPEHHS
NpEeACTAaBHUIILKOI MIDKBIIOMUYOi KOMIcii MOxiauBO mnpu BepxoBHomy Cyni VYkpainu
MMOBHOB&)XHO1 BUINIYBaTH MaTepiadbHO-TEXHIYHI, OpraHizamiiHi W 1HII NOUTaHHA,
MOB'I3aHI 3 peali3ali€l0 MacIiTaOHOrO BIPOBAKEHHS PO3TJISHYTOI TEXHOJOTIT Ha
3arajibHOJIePKaBHOMY PiBHI.

BnpoBajkeHHST B MPaKTUKY PpO3CIIAYBaHHSA 1 pO3MAAY KPUMIHAIBHUX CIIpaB
iHctutyTy BK3  npumyckae mnepeocMucieHHss 06aratboX HOHATH  KPUMIHAJIBHO-
MPOIIECYaIbHOTO 1 JI0Ka30BOT0 MpaBa, TAKUX SIK IpoliecyaibHa ¢popma, Oe3MocepeHICTh,
NpaBOBHM CTaTyC 1 JOMYCTUMICTh JI0OKa3iB, OTPUMAHUX PO3IMJSHYTUM CIOCOOOM,
MpolecyaibHE TOJIOKEHHSI HOBHX CYO'€KTIB KPHUMIHAJIBHOTO MpPOIECY, a TaKOX 3MiHa
TaKTUKH TIPOBEACHHS 0araTh0oX CJIIIUuX Aii.

Ha nymky okpemux aBtopiB BK3, Ge3cyMHIBHO, € CBOEPIIHOIO CIEUU(IUHOIO
(dhopMoOIO y4acTi y CyJIOYMHCTBI, X04a MO O6ararhboM mapameTrpam I MOJIeNb MPaBoCyAs,
0e3yMOBHO, BITHOCUTBHCS J10 3a049HOi (popmu. Bigznagarouu, 110 Mo 370YUHAX HEBEITUKOI
CYCH1JIbHOT HEOE3MEeKU MPHU JAOCTATHIN TEXHIYHINA OCHAIIEHOCTI CY/IB, CIITUUX 130JI5TOPIB
— 1151 opma CyIOUMHCTBAa Ma€ YUMAJO JOCTOIHCTB: MO-TIEpIe, 3a0IaKYIOThCS BUTPATH
Ha TPAHCTIOPTYBAHHS MMiJICYAHOTO B Cy.I; TIO-APYTe, HE BIBOTIKAETHCS JIJIT KOHBOIOBAHHS 1
3a0€3MeUYeHHs] OXOPOHHU B CYJIl BU3HAUYEHE YMCIIO MPALIBHUKIB OpraHiB BHYTPIIIHIX CIIPaB;
MO-TPETE, 3HAYHO 3a0MIA/KYETHCS HACTUTLKH HEOOXiAHE IS CYJIJIB 4ac; MO-4eTBEPTE,
nifCcyHUI He Oy/Je movyyBaTu cebe 3aMKHYTO, K OyBa€ B 3aJlax CyJOBOIO 3aCiJaHHS, /i€
MPUCYTHI HOTO poaAuYl 1 3HAHOMI; MO-M'ATE, ICTOTHO CKOPOUYETHCSA MPOMIKOK Yacy MIiX
3iiCHEHHAM 37T04MHY i MOMEHTOM TIOKaPaHHs BHHHOT 0CO0H .

Bignecenns inctutyty BK3 1o 3a04H0i popmu po3risiay KpuMiHAIBHUX CHpaB, 1
oOMeXeHHs 11 3aCTOCYBaHHSI BUIIAJKaMu TMepeOyBaHHs MiJCYAHOTO il BapTOO, a TaKOXK
M0 3JIOYMHAX HEBEJUKOI CYCIIJIbHOI HEOE3MeKH MPEJCTABIAETHCA HE 30BCIM BIPHHUM,
OCKUIbKH 00Mexye cdepy i1 3aCTOCYyBaHHS BHHSTKOBO TEPUTOPIEIO JEp>KaBH, TOJI SIK

MOTEHLIWHI MOJIMBOCTI BUKOPHUCTAaHHS PO3IMVIIHYTOI TEXHOJIOTHi HabaraTto IIMpIe.



3a04YHMI PO3risLA KpUMIHAIBHUX CIPAB MA€ MicClie, KOJM YYaCHHUK MpOIecy (SK MpaBuio,
MIJCYTHUI ) 3HaXOUTHCS 11032 MEKaMU JIEP:KaBU M YXUJISETHCS BiJl SIBKU B CyA. Y I[bOMY
BUMAAKY JIOMYCKAEThCSA PO3TIISAA TiJ Yac BIJACYTHOCTI IJCYAHOTO, ajieé 3a yMOBHU
OJIep’KaHHs JIOKa3iB, 110 BiH OyB CHOBIIIEHUN Mpo MaiOyTHiM cymnoBuil posrian. [lpu
3actocyBanHl BK3 miacyanuii, abo Oynb-siIkMil 1HIIMM Y4YaCHUK MPOLECYalbHOI i He
MPUCYTHIA Oe3MOoCepeIHhO B 3aji Cyay, a 3HaXOJAUTHCS B 1HIIOMY MPUMIIICHH] (MicIi),
TOOTO BiJJIaJIEHO € MPUCYTHIM MPHU PO3TIIAl 1 JO3BOJI HOro crpaBu. Y IbOMY, MaOyTh,
OCHOBHA BIJIMIHHICTh 3a04YHOTO PO3TJISY KPUMIHAIIBHUX CIIPaB BiJ PO3TJISAY OCTAHHIX 13
3actocyBaHHAM 3aco0iB BK3. BK3 edexktuBHO Bupillye NUTaHHA 3a0YHOTO PO3TIISAY
KpuMiHanbHUX crpaB (4. 2 cr. 262 KIIK VYkpainu), koiau miaCyJHUN 3HAXOIUTHCS Ha
TEPUTOPIi 1HO3EMHOI JEpP>KaBU 1 BIJIMOBIISIETHCSA MPUOYTH B MICLE PO3IJISAY HOTO CHpaBH,
ajie Ipu bOMY, 3TOJHMI BIJAAJIEHO B3STH y4acTh Y CyJOBOMY 3acifanHi B pexxumi BK3,
TUM CaMUM, 3a0€3IEeUMBIIH peaTi3alliio IpaBa Ha y4acTh Y KPUMIHAIBHOMY CYJOUMHCTBI.

[lepexin [0 NpakTUKU MPOBEACHHS MpOILECyaJbHUX Mid, CyJOBHX 3acijaHb y
pexumi BK3 o3Hagae He CTUIBKM TEXHIYHE TIEPEO30OpPOEHHS, CKUIBKH CTBOPCHHSI
BIIMOBITHOT MPaBOBOI 0a3u, 110 perjiaMeHTye MpolecyalibHI 0COOJIMBOCTI 1 MPOILEAYPHI
nuTanHsa, cepy 3actocyBanHs BK3 1 ii 3akpimieHHs B HaliOHaIbHOMY KpPUMIHAIBHO-
npoliecyalbHOMY 3aKOHOAAaBCTBI. CaMe Ha 3aKOHOJABYOMY PiBHI HEOOXIAHO BUPIMIUTH
nutaHHa: 1) 3actocyBanHss BK3 B HalloHanbHOMY KpPUMiIHaIBbHOMY CYAOYMHCTBI MpHU
MIPOBEICHHI TIPOIIECYATbHUX Mii (JIOMUT, OYHA CTaBKa, BII3HAHHS, OTJIS 1 1H.) 1 HE TUTBKU
K Mipy 3a0e3nedeHHs: 0e3neku ocio, 1mo 0epyTh ydacTh y KpUMIHAJILHOMY npoueciz; 2)
BIIJAJICHOT TPUCYTHOCTI yYaCHUKIB KPUMIHAJIBHOTO TIPOLECY TMpPU MPOBEICHHI
MpoIeCyalbHUX i, TOCYIOBOTO PO3CIiTyBaHHS, CYJJOBOTO PO3TJISIAY, a TAKOXK Y CTaIisuX
MeperisiLy CYAOBHX pilieHs’; 3) Bukopucranus BK3 sik HOBOI (opMu (BHIy) B3a€MHOI
IIPaBOBOT JOMIOMOTH [0 KPHMIHATBHIX CIIPaBax .

B KIIK HeoOxinHO mepeadayuTy MOKJIMBICTh MPUCYTHOCTI 0Ci0, y4acTh SIKMX HE
nependoadeno pgirouim KIIK, y mpoBenenHi nponecyanbHux mid y pexumi BK3. Ilpu
MPOBEICHHI TpolleCyalbHUX i, a TaKoX CYJOBOro 3acimanHs B pexumi BK3
00OB'SI3KOBUM € Yy4acThb OCOOHM, IO 3a0e3leuye MEepBICHY YCTAHOBKY YCTaTKyBaHHS,

HaJaro/pKeHHs KaHaliB 1 oOcmyroByrodoro BK3 Ge3nocepenHboro B X0/l BUKOHAHHS



cItiuoi ii. BakMBO BH3HAYMTH TPOLIECYANbHHIT CTATYC 1€l 0co6H . 3a 3MiCTOM CT. CT.
128", 270" KIIK VYkpaiuu cremjamct — me ocofa, W0 CIOpHsA€E CIiT4OMy, CyIOBi y
BHSIBJICHHI, 3aKpIIUICHH] 1 BHIydeHHI 10Ka3iB®. YuacTs 1i€i 0coOH, PO3LINPIOE IPAKTHYHI
MO>KJIMBOCTI CII40TO B 30MpaHHi A0Ka3iB. OCHOBHA K LI 3a1y4eHHs 0co0H, 10 y4acTi y
NPOBEJCHHI MpOLeCyallbHUX il 3 BHKOpUCTaHHSIM TexHonorii BK3 — 3abe3meueHHs
HaJIeXKHO1 SIKOCTI Tepenadl 300pakeHHs 1 3BYKYy, O€3MepepBHOr0 1 CTabUIBHOTO CEaHCY
3B's13Ky, 1H(popMariitHoi O0esmexku BK3. ¥V 1mpomy cmmcii BiH BUCTyMa€ K TEXHIYHUN
MOMIYHHK CJIIAYOr0 B MEXax KOMIIETEHIli ocTaHHbOro. [IpuBeseHi ocoOIUBOCTI ydacTi
ocobu, 1m0 3a0e3neuye HaJNEXKHY SKICTh 3B'S3Ky, 1m0 oOciayroBye BK3 Gesnocepennno B
XOJIl TPOBEJEHHS MPOIECyabHOI [ii (CyZOBOTO 3aciliaHHs) O3BOJIIE HAM 3pOOHUTH
BHCHOBOK IIPO MOJKJIMBOCTI MOro BIJTHECEHHS O cneuiaﬂiCTa—onepaTopa7. VYyacTth
creliaiicra-orneparopa He 30BCIM BiJIMOBIAa€ TOMY IPU3HAUYEHHIO, IPO K€ MOBA /i€ B CT.
cr. 128' i 270" KIK VYkpainn. V KpHUMiHAIbHO-IPOLECYaTbHOMY 3aKOHI HEOOXiZHO
nepeaoaYnTH, 110 JJIS HaJlaHHS COPUSHHS y BUKOopUcTaHHI 3aco0iB BK3 npu nposeneHH1
npolecyaqbHuX il a00 Cyl0BOTO 3acilaHHs 3alpoIlyeTbes crerianticr-onepatop. [Ipu
IIOMY HOTO TMpoliecyallbHE MOJI0XKCHHS TOBHHHE OyTH TOB'sI3aHe 3 3a0€3MeYeHHIM TIPaB i
3aKOHHUX IHTEpPECiB YYaCHHUKIB MpOIECyalnbHOI [ii. YYacHHKaM TMpolecyalbHOl il
HEOOX1IHO HaJaTH MPaBO 3asBJISATH BIJBIJ CHEIIANICT-ONepaTopaM 1 1HIIUM oco0aM, 110
MPUCYTHI a00 MpUIIMAaIOTh y4acTh Y MPOBEACHHI CIIIAYOi Mii, a TaKOX KJIOMOTAaTU IPO
HeoOXimHICTh po3'scHeHHs npuHnumiB 1aii BK3 1 mporecy oxepskanns 3 i 101mOMOToI0
BU3HAUCHUX pe3ynbraTiB. CremianxicT-onepaTop MOBMHEH MaTH 3aKOHOJABUO HaJlaHy
MOJIUBICTh CaMOBIJIBOJIY 1O MOTHBAX HEKOMIIETEHTHOCTI a00 HOTO 3alliKaBJICHOCTI B
pe3yibTati cripasu. Moro yuacTs y npoBeieHHi IIponecyansHoi fii (CyI0Boro 3acifanus) 3
BUKOpUCcTaHHAM 3aco0iB BK3 noBuHHe OyTH 0OOB'SI3KOBMM 1 HE CTaBUTHCS B 3QJIEKHICTD
B1Jl PO3CYy CIiT4oro abo Cymy.

Bumarae pimeHHs mpoOjemMa TpaBOBOTO perymroBaHHS BuKopucTaHHsi BK3 y
CyJIOBUX TMpollecax 1 MPOBEACHHI TMpoIeCyalbHUX il 1, Hacammepea 3 TOTJIsay
MOXJIMBOCTI 3a0€3MEeUeHHs] TMpaB 1 3aKOHHUX IHTEPECIB YYACHHUKIB MpoIecy NpH ii
3aCTOCYBaHHI. 30KpeMa, pIIEHHS Npo MPOBEACHHS MpolecyanbHux N1 y pexxumi BK3 3a

y4acTi0 0Ci0, MO CTpaxaaroTh (Gi3MYHUMH a00 TCHXIYHUMU HENOJIKaMH, a TaKOX



HEMOBHOJITHIX MOBUHHO MpUMaTHCs BUOIPKOBO. PiIBHICTH MpoliecyalbHUX MOKIMBOCTEH
JUTSL  BIJICTOIOBaHHS CBO€1 TIO3WII B CHOpaBl O3HA4Ya€ [IF0 OCHOBHUX MPHUHITUIIIB
CIIPaBEIJIMBOCTI ¥ y BIAHOIICHH] 3a3HaUY€HUX 0C10. Y cuily 111€1 00CTaBUHU BBAXKAEMO, 1110
HEoOX1IHO O00OB'SI3KOBO MepeAdaynTH ydacTh aaBokara, sikuio BK3 3acrocoByeThes y
BITHOIIIEHH] 3a3HAa4YEHUX 0CI10.

BaxxiinBo BHU3HAYUTHUCS 3 MICIIEM 3aXHMCHHKA IMPU MPOBEJICHHI MPoleCyalbHOI JIii B
pexumi BK3 3a yuactio oOBunHyBauyBaHoro. IlpoBeneHHs mporecyanbHOi Iii abo
CyJIOBOTO 3aciflaHHs MPH OYHIM ydacTi OOBMHYBauyBaHOT'O B 3aXMCHUKA € MOXJIHUBICTh
CHUIKYBaHHS 31 CBOIM Mia3axucHUM. HeoOXiaHO BU3HAUWTH, YU MPHUBEAE 10 MOPYLICHHS
BOTO TpaBa 3acTocyBaHHs TexHojoris BK3, skoro Miporo 1 gkl B Takux MNOPYLIEHb
MOXYTh OyTHM HEraTHBHI HACIIJIKH, SKAMU TEXHIYHMMH W OpraHi3alliiHUMHU 3ax0JlaMu
MO>KHA 3BECTH iX 710 MIHIMYMY.

BBakxaeMo 3a HeoOXiJHE, MO0 3aXMCHUK OOBHHYBadyBaHOTO TMepeOyBaB IIpU
O3Sl CIIPaBH MOPS 31 CBOIM MiJ3aXUCHUM 1 MaB MOXJIMBICTh O€3M0CEPEIHBO 3 HUM
CHIJIKYyBaTUCA. A y4acTh 3aXMCHUKA TMPHU PO3TISAl KPUMIHAIBHOI CIIPaBU y CYJAOBOMY
3acilaHHI Ha TIPOXaHHS TIJACYAHOro Mae 3abe3neuyyBaTu cyia. Kpim Toro, skio y
3aCy/KEHOTO JIBa 3aXMCHUKA, a 3aKOH HE OOMEXY€ KiIbKICTh aJIBOKATIB, 110 3aXHUIIAIOTh
MIJICYJHOTO, TO OJIMH 3 HUX MOXE€ 3HAaXOJUTHUCSA B 3ajl CYJOBOIO 3aCiJlaHHs, a 1HIIUN
Mopy4 31 CBOIM TMiJ3aXUCHUM. 3a Takux oOcTaBuH TexHojoris BK3 He mpussene 10
MOPYIICHHS TIPaBa 3aCyI>)KEHOT0 Ha 3aXHUCT.

3actocyBanHg BK3 y kpuMiHanbHOMY CYyJJOUMHCTBI HallO1Ibllle MOXeE OYTH M1IJaHO
KpUTHIll, SK TPABWIO, 3 TMO3UII MPUHIHUIY OE3MOCEPETHOCTI AOCTIHKEHHS JOKa3iB.
[Tosicautu 116 HEBaXkK0. OCKUIBKUA MPOLECYATbHUIN MOPSAOK MPOBEAEHHS CIIIUUX TN 3
BUKOpUCTaHHAM TexHosorii BK3 mae neski ocoOMMBOCTI, IO BiAPI3HAKOTH HOTO BiJ
TPaAMIIIITHOTO TOPSIKY. TOMYy Ha MEepIIui MOTJISIT MOKE MOKa3aTUCA, 10 3aCTOCYBaHHS
BK3 BmmBae Ha JAEMOKpAaTHYHI OCHOBH CYJOYHMHCTBA, CYIEPEUYHTHh IPUHIIUITOBI
Oe3nocepenHocTi. Mu BBakaemo, 10 BiAHOCMHU MiX 1HCcTUTyTOM BK3 3 mepeBakHOrO
OUTBIIICTIO TPHUHIMIIB KPUMIHAIBHOTO TIPOIECY CKIAJAIOThCI TAaKUM YHHOM, IO
TOBOPUTH TIPO sIKe-HEOYAb IXHE MOPYIICHHS, BJIAaCHE KaXydd, HE MPUXOAUTHCA. baraTto

OPUHIUIIB y3arajil “He BIA4yBarOTh Ha co01 BmmBY TexHosorii BK3, 1 mpomoBxyoTh



JISTH TaKOX SIK 1 MPU 3BUYAMHOMY MOPSAKY MPOBEACHHS MpolecyanbHUX 1. OmgHak
MAalOThCs 1 MPUHIUIHN CYyJOUYNHCTBA, BITHOLIEHHS KUX 0 TexHoJorii BK3 mae notpely B
OlIBIN JOKJIAAHOMY BHBYEHHI. Jl0 1XHBOro uYmuciaa HEOOXITHO BIIHECTH MPUHIIUITU
3MarajbHOCTI 1 0e3MocepeTHOCTI JOCIIPKEHHS JOKa31B.

VY po3yMiHHI OPUHIUITY O€3MMOCEPETHOCTI 1]l BIUIMBOM MOTPEO MPaBOOXOPOHHMX 1
CyJIOBUX OpraHiB B €(EKTUBHOMY PO3CIiJyBaHHI, PO3IJIsAi 1 BUPINICHH] KPpUMIHAIBHUX
cipaB BiIOYJIHMCS TMOMITHI 3MiHHM, II0 HIATBEPPKYIOTH Cy4YacH1 TEHJICHIIli, MOB’s3aHl 3
BU3HAUYCHUM OO'€KTUBHUM OOMEXKEHHSIM O€3M0CepeTHOCTI JIOCTIHKEHHS JIOKa3iB Yy
KpUMIHAJIBHOMY MpOIeCci. 3aKOHO/aBEllb HE MOXKE€ HE BpaxoBYyBaTH OOCTaBUHH, IO
O0OyMOBITIOIOTh HEOOXIAHICTh 3pOOMTH BHUKJIIOYEHHS 3 LHOTO IMpaBWiIa. Xoya MPUHIUIM
0e3MoCepeTHOCTI 1 € OCHOBHUM Yy KPUMIHAIBHOMY CYJOYMHCTBI, MOro peaizaiis
CTOCOBHO JI0 yciX 0€3 BHHATKY MpOLECyaJbHUX [iii, MOB’s3aHUX 31 30UpaHHAM 1
JTOCIIDKCHHSIM  JIOKa3iB, Ha yciX 0€3 BHHATKY CTaAisiX KPUMIHAIBHOTO TPOLECY
HEMOJKJTUBA.

Buxopucrtanns BK3 y kpuMmiHanibHOMY CYJOYMHCTBI MPHUIYCKAa€ B 1€ OUIBLIOMY
CTYMEH1 PO3IMIMPUTH TIIYMAdyeHHsI 0€3MOCEPEAHOCTI ydacTi cTOpoHH B mpoiieci. [lopsaok
NPOBEJEHHS MpolecyalbHUX Al 13 3actocyBaHHsAIM BK3 mae neski ocoOimBocTi, 110
BIJIPI3HAIOTH MOTO Bij] 3aTaJIbHOTO MOPSAKY MPOBEACHHS 3a3HaueHux Jik. Ha miit miacrasi
pOOJISITBCS. BUCHOBKH, IO II€ J[Ba MPUHIIUIIOBO CAaMOCTIMHUX, BIIMIHHUX MPOIIECYaIbHUX
nopsaaky. OHaK MPUHIUIN KPUMIHAJIBHOTO MIPOLECY Ti caMi, K JJIsl 3arajlbHOTO MOPSAIKY
MPOBEJICHHSI TIPOILIECYAIbHO-CIIIUUX Jid, Tak 1 IJis MOpsAAKYy 3 BuKopuctanHsm BK3.
BiiMiHHICTP OCTaHHBOTO MOJISITA€ B TOMY, IO B HbOMY Il IPUHLMIHN MiJl BIUIUBOM
(dakTopiB (IMIBUAKOCTI, MPOCTOTH, MPOIECYaTbHOI E€KOHOMIi) BHUO3MIHIOIOTHCS, TPHU
IbOMY, HE yTpadaro4yd CBOTO MPOIECYaIbHOTO XapakTepy. HactopokeHe BiTHOMIEHHS /10
texHosorii BK3 y kpuMiHaabHOMY CYJJOUMHCTBI, SIK HaM MPEJICTABISIETbCA € HIYMM 1HIIUM
AK JAaHWUHOIO CUMMATIM YMCTO 30BHILIHIN, pUTYaNIbHIN 1 YCTOSIHINA Npoueaypl MPOBEACHHS
npornecyanbHO-ciauux Jaid. [ToMuIkoBIiCTh Takoi mo3uliii 0OyMOBJIEHa THM, IO CYJII,
IIPOKYPOPH 1 CJII/TUi TOB'I3aH1 IMPABUIIOM, BiIIOBITHO JI0 SIKOTO MEPEIiK JTOKa3iB 1 MOPSI0K
iXHBROTO 30MpaHHS OOMEXKYIOTHCS JUIIEC 3a3HAYCHUMHU B KPHUMiHAJIBHO-TIPOIECYaTbHOMY

3akoHi. Ilei akt wMir OM B3aMMIIMTHCA HE MAaHJIWMBOI SKUX-HEOYIb HACIIJIKIB



KOHCTaTaliew, sSkOM He mnepcrnektuBa BukopuctanHs y BK3 y kpuminambHOMY
CYJIOYMHCTBI.

Bukopucranns texsosorii BK3 mipu npoBeeHHI Cy10BOT0 3acilaHHs 3 BIAaJICHOIO
NPUCYTHICTIO OOBMHYBAuyBaHOTO HE BXOAUTH Yy CYNEPEYHICTh 13 MPHUHIIUIIOM
3maraibHOCTI. OOBMHYBauyBaHMI 0€3MOCEPEIHBO B CYJOBOMY 3acCiJlaHHI HE Oepe y4acThb,
OJIHaK MOro BijjalieHa MPUCYTHICTh y cyai 3abe3neuye BK3. BiH ToyHO Tak camo mae
MOJKJIUBICTh 3asBJSATH KJIOMOTAHHS, MPEACTaBISATH J0Ka3u, OpaTh y4yacTb y iXHbOMY
JTOCHIDKeHHI, K SKOW BIH Oe€3locepeHb0 3HaxoJMBCA B 3aii cyay. Kpim Toro,
Oe3rmocepeiHs BIICYTHICTh OOBHHYBA4YBAaHOTO B 3aji CyAy MOXKe OyTH KOMIICHCOBAHO
YYacTIO OT0 3aXMCHUKA 1 3aKOHHOTO MPEACTaBHUKA, 0 Y Cy/i OyAyTh BiJICTOIOBATH HOTO
npaBa i 1HTepecH.

BBaxkxaemo, 1mo QaxkT mnepeOyBaHHS CBiAKa, MOTEpIIoro, exkcmepra abdo
0OBHMHYBauyBaHOTO B 3aji cyay a0o0 IHIIOMY MICIli MPOBEACHHS MpoIeCyalbHOI il
ICTOTHO HE€ BIUIMBAa€ Ha 3AATHICTh CIIYOr0, MPOKYpOpa, CyAy BIAPI3HATH MpaBIuBI
MOKa3aHHS BiJl MOMIIKOBUX, TOMYy BHUKOopucTaHHs BK3 moromutbest 3 mTpHHIHMIIOM
0e3MocepeTHOCT] 1 HE Ma€ ICTOTHUX HENOMIKIB y MOPIBHSAHHI 3 TPAAULUIHHUMH CIIOCOOaMU
oJiepKaHHS TMOKa3aHb, HE CTBOPIOE HE3JOJIAHHOTO Oap'epy mis e(heKTUBHOT KOMYHIKaIli
MK yYaCHMKaMH TpoIlecyalibHOI (Cia4oi) 1ii, HE Ma€ KapJuHAJbHUX BIJIMIHHOCTEH B
OI[IHII TOKA3aHb.

Amnaniz nHopm KIIK Vkpainu n03Bossie HaM 3poOUTH BUCHOBOK, IO 3aCTOCYBaHHS B
KpUMiHAIbHOMY CynounHCTBI BK3 mnpWHIMIIOBO € MpUNycTUMHUM 1 HE CYINEpeurTh
MPUHITUIIAM 3MarajibHOCTI 1 0€3MocCepeHhOTO JOCTIKEHHS JO0Ka3iB. Y 3aKOHOJaBYO
YCTAaHOBJICHUX BHUMAJAKaX OOMEXKEHHsS NPHUHIMIY O€3M0oCepeHOCTI MIXK CyAOM 1
MEPBUHHUMH JIPKEPEIAMH J0Ka31B ICHYIOTh MPOMIXHI JJAHKH, CBOTO POJY OCEPETHUKH. Y
HaIIOMYy BUMNAAKY TakuM nocepeqHukoMm Buctynae BK3. CyuacHa TexHosoriyHa ocHOBa
BK3 npunyckae MiHIMyM MOXJIMBOCTEH ISl Cy0'€KTUBHOTO, 3 OOKY JIIOAMHU, BIUIMBY Ha
HeEl.

BaxnuBuM € muTaHHS TPO JAOMYCTUMICTH JOKa3iB, OTPHUMAHUX B PE3yNbTaTi
MPOBEACHHS MpoliecyalbHuX A1 3 BuKopucTtaHHsIM BK3, ToOTO iXHBOI mpuaaTHOCTI 3

MOTJISAy 3aKOHHOCTI JpKepella, METOIIB 1 mpuiioMiB ojaepxkanHsi. Ha mamxy M.IL.



[TanmkoBCHKOTO THCTUTYT JOIMYCTUMOCTI JOKa3iB 3a0e3nedye y KpUMiHAIBHOMY TpOIeci
JOCATHEHHS] HACTYIHUX IJIeH: JOCTOBIPHOCTI JOKAa3iB 1 3a0e3Me4YeHHs BCTaHOBJICHHS
ICTUHM Y KPUMIHAJIbHIH cIipaBi (THOCEOJIOTIYHA CTOPOHA) 1 JOTPUMAaHHS MPaB Ta 3aKOHHUX
iHTepeciB cy0’eKTiB KpUMiHAIBHOTO Tporiecy (mpaBoBa cropora)’. [Ipo6iema mpaBoBoro
3a0€3IMeUeHHs IOMyCTUMOCTI JJ0Ka3iB, OTpPUMaHUX MPHU MPOBEJECHHI MPOIECyalbHUX I Y
pexumi BK3 y HamioHaJlbHOMY KpHUMIHAJbHOMY TMpOlieCi, IMOBUHHA BUPINITYyBaTUCS
BUXOJISIYU 3 TOTO, IO JIOMyCTUMICTh BU3HAYAETHCS 3aKOHHICTIO JKEpea T0Ka3iB, cy0'ekTa
10 Moro oAepKye, yMoBaMu 1 criocodamu Horo ojepkaHHs. JJomycTuMicTh JOKa3zy TICHO
MOB's3aHA 3 MPOIIECYATLHUM MOPSAKOM HOTOo oniepkaHHs. SIK Biomo, criocoOu 30upaHHs i
3aKpIIJICHHS TOKa3iB JETabHO BU3HAUEH! KPUMIHAIBHO-TIPOLIECYaIbHUM 3aKOHOM. Byib-
sKa clijgua abo CyaoBa Jis MOBHHHA MPOBAJIUTHUCS TUIBKU BIAMOBITHO JO 3aKPIIJICHUX B
3aKOHI MpaBWJIaMH, Yy TMPOTUBHOMY BHUIAJKy OTpPUMaHI MNpU IXHbOMY MPOBEJIEHHI
pe3ynbTaTh He OyAyTh MaTH JOKA30BOI'O 3HAUYEHHS.

JIJis 1OTyCTUMOTO BHKOPUCTAHHS Y KPUMIHAJIHHOMY CYJOYHHCTBI YKpaiHU TaKUx
JI0Ka3iB, y KPUMIHAJIBHO-TIPOLIECYAIbHOMY 3aKOHOJABCTBI HEOOXIAHO  3aKpIlUTH
MOJIO’KEHHS TIPO MOXKJIMBOCTI MPOBEJICHHS IpolecyalbHUX Ni y pexumi BK3, neranbHo
perjiaMeHTyBaTl TMPOIECyalibHI OCOOJHMBOCTI TaKOro CHoco0y 30MpaHHS JOKa3iB,
IpoIieCyalIbHE MOJ0KEHHS 0C10, 110 MPUUMAaIOTh Y4acTh y IPOBEJEHHI MPOIeCyalbHOI ail
B pexkuMi BK3. OganM 3 BaXXITUBUX KPUTEPIiB AOMYCTUMOTO BUKOPUCTAHHS TaKUX JI0Ka3iB
€ TIepeBIpKa BIPOTITHOCTI oTpuMaHux 3a gonomororo BK3 pesynprarti. [Ipobiema He B
TIM, K OyJIyThb OQOpMJIEHI OTpUMaHi pe3yJbTaTh, a B HAAIMHOCTI TEXHIYHOTO 3'€THAHHS
BiJl YTpPy4YaHHs 330BHi, OCKUIbKM HEJOCTAaTHS 3aXMILIEHICTh BiJ BIUIMBY Ha MpoLEC
oJiepKaHHS 3BEICHb MPO (PaKTH MOXKE IMO3HAYUTHCA HA BIPOTITHOCTI OTPUMAHUX TMPHU
MPOBEJICHHI MPOLECYaNbHOI Jii pe3ynbTaTiB. BU3HAYUTH BIPOTIIHICTE MOXJIUBO TIIBKU
NPy HASBHOCTI pPEabHOI MOMJIMBOCTI IIJIKOM KOHTPOJIFOBATH TIPOIIEC OFCp>KaHHS
noka3oBoi iH(opmarii B xoai BK3.

Buxopucranuss BK3 npu HamaHHi B3aeMHOI TIpaBOBOi JIOMOMOTH TIOBHUHHE
rapaHTyBaTd JOMYCTUMICTh 1 BIPOTIHICTh JOKa3iB, OTPUMAHUX TaKUM CIIOCOOOM.
[Ipouenypa mnpoBedeHHs mnpouecyalbHuXx Al y pexumi BK3 moxe OyTu Bu3HaHa

JOMYCTUMOIO 32 YMOBH JIOTPUMAaHHS BUMOT 10 3a0e3MeuyioTh 1 TapaHTyIOTh



0OBHHYBadYyBaHOMY, TTOTEPIILIOMY, CBIJKOBI ¥ IHIIMM 0cO0aM MOXJIMBICTh BUTBHOI Jadi
HUMU CBOiX MOKa3aHb 1 3a5B1 KJIOMOTaHb MiJl 4aC CIUIKYBAaHHA 31 CJIIYUM, IPOKYPOPOM 1
cymoM. Y 1pbOMy 3B'A3Ky B IMpOIECYyalbHOMY 3aKOHI IOBMHHE OyTH 3aKpilieHe
MOJIO’KEHHS, BIAMOBIAHO 10 SIKOTO 0co00a, 110 MPOBOAMUTH MPOIECYalbHY IO MOBUHHE
MaTH MOXJIMBICTh IepeKoHatucsd, 1o ydyacHuk BK3 He migmaerscs skoMmy-HEOYIb
BIUIMBOBI, J]a€ TOKa3aHHS JOOPOBIJILHO, Ma€ BUIbHY JiHIIO BUOOPY CBOTO IMOBOHKEHHS,
Ma€ MOXJIUBICTD 3asIBJISATH KJIOMOTaHHS.

3acTtocyBanHs TexHojorii BK3 'y KpuMiH&JIBbHOMY CYJOYMHCTBI TOBHUHHE
BU3HABATHCS JONYCTUMHUM, SKIIO ii BHUKOpUCTaHHS: 1) mepeabayeHO 3aKOHOM, HeE
CYNEpeunuTh MNPUHIUIAM KpPUMIHAJIBHOTO TPOIECY, BIANOBITAE WIISAM 1 3aBJAHHAM
CYJIOYMHCTBA; 2) HAyKOBO BIPOTiHO, TOOTO BIAMOBiJIa€ HAYKOBUM MOJOKEHHSM, IO
aexxatb B ocHOBI TexHojorii BK3; 3) 3a0esneuye eeKTUBHICTH NPOBAIKEHHS I10
KpUMiHaJBHIN crpaBi; 4) BIJANOBia€ MOPAJIBHUM HOpPMaM, HE 3arloJiI0€ IIKOJIU 1 HE
IIPUHUKYE JIFOJCHKE TOCTOTHCTBO.

3aKOoHOAABUE PETYJIOBAHHS KpPUMIHAJIBHO-TIPOLECYaJbHUX MUTaHb BHUKOPUCTAHHS
BK3 B pi3HuX KpaiHax 3HaXOIUTHCS B CTa/lii CTAHOBJICHHS, Y 3B 3Ky 3 YMM TOBOPUTH PO
HIMPOKE MOMIMPEHHS TAKOTO POy IMpolecyalbHuX Aiil He MoxHa. [IpoTe, 3 ypaxyBaHHSIM
MepcrneKkTUBHOCTI 3actocyBaHHs BK3 B KpuUMIHAIbHOMY CYJOYMHCTBI, BBaXa€eMo
HEOOXIAHUM SIK HAWIIBUIIIE BBEJICHHS B KPUMIHAIBHO-TIPOIIECYaTbHE 3aKOHOAABCTBO
HOPM, 110 BU3HAYAIOTH CreU(iKy JT0Ka31B, OTPUMAHUX 3 BUKOpHCTaHHSIM 3aco0iB BK3, i
YyMOBU TPOBEJICHHS BIAMOBIAHUX chiquux Aiii. Ha Bu3HayeHid crTanii pO3BUTKY
KPUMIHAJIBHOTO TIPOIIEeCy, MPHU BIAMOBIAHIN TEXHIYHINA MOJEpHi3aiii MpUMIIIEHb CY/IIB,
CIIITYUX OPTaHiB, 130JIATOPIB, @ TaKOXK YCEOIYHOI MpoIecyaabHOI periamMeHTarlii 3 OOKy
3aKOHOJABIISI YNPOBAKCHHS 1Ii€i (opMU CyqouMHCTBAa OyAe yKpail HEOOXITHO 1
BUIIPABJIAHO.
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AHoTAaLiA
JIUCTAHIINHE KPUMIHAJIBHE CYJIOYUHCTBO
VY naHiii cTaTTi PO3MISAAIOTBCS TPOIeCyalibHI MUTAaHHS 3aCTOCYBaHHS HOBUX
iHpoOpMalIHHUX TEXHOJOTIH y cdepl KpUMIHAIBHOTO CyAO4YMHCTBA. [IpakTuka
PO3CIITyBaHHS 1 PO3TJIAAY KPUMIHAJIBHUX CIpaB TMOBHHHA TNPUHHSATH TaKy HOBY
KOHIICTIIIIIO 5K “TUCTaHIIHE MPaBOCYAs, IO Mepeadadae MOXKIUBICTh TPOBEICHHS HE
TUTBKH OKPEMHX TPOLECYATbHUX 1, ajie ¥ y IMUIOMY PO3TISAY KpUMIHAIBHHUX CIIPaB Ha
BIJICTaHi 3a JIOMIOMOTOI0 BiJICOKOH(EPEHII3B'A3KY.
KirodoBi ciioBa: nucraHiiitHe mpaBoCyIasl, 3a09HUIN PO3TJIs] KPUMIHABHUX CITPAaB,
B1JIEOKOH(DEpPEHII3B’ 130K, KpUMIHAJIbHE CYJI0YMHCTBO.
Smirnov M.I.
Summary
REMOTE CRIMINAL LEGAL PROCEDURE
The article considers legal procedure issues of implementing new information
technologies in criminal process. The concept of «distance trial» - which provides for a
possibility to apply video communication not only to particular actions but to entire
criminal processes - should be adopted in both investigations and procedure.
Key words: remote justice, criminal hearing in absentia, video conference communication,

criminal legal procedure.
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