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EXTENTION OF CONSTITUTIONAL PRINCIPLES AND 
FUNCTIONSTO DIGITAL ASSETS

The concept of property serves not only as a central institution of private 
law but also as a constitutional guarantee that mediates the relationship 
between individual autonomy and collective regulation. Introduction of 
the concept of digital property raises questions about whether, and how, 
constitutional understandings of property should evolve to address digital 
transformations.

Historically, the private law approach prevails in the digital sphere, 
i.e. most relations between digital actors are regulated by contracts. 
However, this approach is increasingly showing its inefficiency from 
the perspective of users’ (humans’) rights protection. Having no clear 
mechanisms for the protection of fundamental human rights, digital 
platforms providing digital services regulate them in their terms pursuing 
own economic interests [1].Digital platforms act as private regulators 
with the ability to grant, restrict, or revoke users’ rights, including those 
related to digital possessions. As Lynner and others observe, digital 
values are often provided in terms of a license agreement, with users 
stripped of core rights (e.g. inheritance) unless traditional property law 
is applied. This corporate control over digital goods risks a new “digital 
feudalism” [2].

Suzor in his paper on digital constitutionalism adherently reveals, how 
social media platforms violate core values of the Rule of Law, such as 
consent, equality and predictability, and procedural fairness. He argues, 
that although these values have historically been limited to the public 
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sphere, they still provide “a useful guide to understanding the role that 
private online platforms play in governing social life” [3].

Such power asymmetry prompts researchers to raise the issue 
of violations of human rights by private regulations developed and 
implemented by online intermediaries [1, 4].Therefore, the need to introduce 
public-law principles for regulating relations between digital actors and 
the need for state intervention to ensure fundamental human rights in 
the digital environment is becoming more and more clear. Regulation of 
technologies and new relations in the digital environment should be based 
on fundamental human rights and constitutional principles. A significant 
step in this direction within the EU was taken by adopting Digital Services 
Act (2022), which aims to limit the power of digital platforms. However, 
its scope remains largely centered on content moderation, systemic risk 
mitigation, and user-rights procedures, making it insufficient for ensuring 
meaningful protection of users’ digital possessions in their relationships 
with platforms.

From this perspective, recognition of digital property as a potential 
institutional mechanism may offer a valuable framework for addressing the 
dilemmas of “digital force” or “digital feudalism” [2], providing effective 
protection of users’ rights. Constitutional principles, such as proportionality, 
due process and equality, can serve as counterbalances to private domination, 
ensuring users’ digital possessions are not arbitrarily withdrawn. Application 
of constitutional principles designed to protect property to digital assets 
could guarantee that individuals may not be arbitrarily deprived of digital 
values without fair procedure or proportionality review and that any 
interference in digital possession (e.g., seizure of cryptocurrency) will 
require justification and possibly compensation.

Therefore, in light of the structural transformations of the digital 
environment,a rethinking of the constitutional meaning of property is 
required. The constitutional guarantee of property must now mediate not 
only between state and citizen, but also between individuals and digital 
platforms that control access to and use of digital values.Extension of 
constitutional guarantees to digital property would, inter alia, permit the 
application of the doctrine of indirect horizontal effect [5] to the relations 
regarding digital values. Thus, constitutional law may shape the normative 
boundaries of digital property.

Recognition of digital property would mean extension of the 
constitutional functions of property (such as social function and foundation 
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for economic activity) to the emerging forms of digital objects. The social 
function of digital property would mean digital owners also owe duties. 
Constitutional law balances individual and community interests, and that 
principle should be applied to digital sphere too (it can be already traced 
in obligations to prevent hate speech or provide access to data needed for 
research). With regard to digital wealth, this might translate into social 
welfare measures like taxing digital transactions for public benefit, or 
allowing user-friendly inheritance of digital estates so that digital property 
also “serves the public” by securing families’ livelihoods.Treating digital 
goods as secure property would also provide a stable foundation for 
economic activities, which may, inter alia, foster economic innovation 
and stability in new markets. Digital property rights will encourage 
individuals to invest in digital ventures, knowing their “digital capital” 
won’t be arbitrarily taken, and therefore foster digital economy. These 
constitutional ideals can be mapped onto digital assets to guide law and 
policy.
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