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THE PRINCIPLE OF LEGALITY AND THE RULE OF LAW PRINCIPLE
IN SOCIAL DIALOGUE IN THE WORLD OF WORK

Broadly speaking, the issue of human rights has gained worldwide
importance, and the world of work is especially felt her exacerbation,
increasing the importance of state forms of protection of labour rights.

With the active integration of the Ukrainian state into the European
Community, the research of the principles of social dialogue in the world of
work as the foundation of social and labour relations is becoming
increasingly important. Given the changes in the political elites and the
political course of the state, this issue is also acquiring outstanding political
and legal significance.

Article 3 of the Law of Ukraine “On Social Dialogue in Ukraine” entitled
“Basic Principles of Social Dialogue” establishes, among other principles, that
social dialogue is carried out on the principles of legality and the rule of law.

Apart from the name of these principles, the legislator does not provide
their definitions and does not give any further explanations. Further, this
issue is also insufficiently covered in the science of labour law.

As S.P. Pogrebnyak aptly emphasized, the principles of law are one of the
most pressing problems that concern jurisprudence. The rule of law in the
context of Article 8 of the Constitution of Ukraine provides for the supreme
legal force of the Constitution of Ukraine and compliance with the laws of
Ukraine and other regulatory legal acts [1, p. 4].

The principle of legality in social dialogue in the world of work has some
of its fundamental differences associated with the general specifics of social
dialogue.

Considering that the legislative definition of social dialogue is the process
of determining and drawing together positions, reaching joint agreements
and making agreed decisions by the parties to social dialogue, which
represent the interests of workers, employers and executive authorities and
local governments on the formation and implementation of state social and
economic policies, regulation of labour.

M.V. Sorochishin rightly holds the opinion that the principle of legality in
social dialogue is implemented in three directions: 1) the parties must comply
with the requirements of laws and other normative legal acts in collective-
contractual regulation of labour, social and economic relations (while the
requirements of the parties, methods and procedures for resolving
contradictions must be legal); 2) representative bodies of employees and
employers should be formed according to the rules established by law,
statutes, other internal documents of organizations and public associations;
3) collective bargaining procedures should be conducted according to the
rules provided for by the Ukrainian legislation; and the parties may also
adopt local legal acts specifying the legislation [2, p. 90].
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The second fundamental principle of social dialogue in the world of work
is the rule of law.

The rule of law principle was formed by supporters of the theory of
natural law in the 17th-19th centuries, and the term itself, according to
historians, was introduced into the legal field by a british political, public
figure and scientist in D. Harrington 1656. The classic justification of the rule
of law principle described in 1885 by Oxford University professor Albert
Dicey in his “Introduction to the Study of Constitutional Law”, in which he
outlined three main components that express the “inner spirit” of the rule of
law principle and promotes this concept: a) denial of arbitrary power;
b) equality before the law; c) constitutional law [3, p. 26-29].

As noted by S.P. Holovaty, since the rule of law was implemented in the
domestic system of law (Constitutional Treaty of 1995) and enshrined as one
of the main requirements of the Ukrainian Founding Act (Constitution of
Ukraine of 1996), Ukraine has not implemented a comprehensive, systematic,
special study of the essence of this principle until now [4, p. 3].

Indeed, being insufficiently researched into and implemented in existing
state mechanisms, the rule of law is very broadly interpreted, which,
obviously, does not benefit the protection of citizens’ rights.

As for the principle of the rule of law precisely in social dialogue, this
principle embodies ensuring strict observance of the rights and freedoms of
the employee, other participants (parties) in social dialogue, as well as the
introduction of mechanisms to appeal against actions / inaction of the
employer and the state.

Ukraine ratified the 1950 Convention for the Protection of Human Rights
and Fundamental Freedoms, according to which the European Court of
Human Rights is the sole body established to ensure compliance with the
rights and freedoms specified in the Convention and protocols thereto.

Thus, in the decision in the case “Poltoratsky v. Ukraine” of April 29,
2003, application No. 38812/97, paragraph 155, states that the Court must
first consider whether the interference was carried out “in accordance with
the law”.

This expression primarily requires that the corresponding event have a
certain basis in national legislation; it also relates to the quality of the
relevant legislation and requires that it be available to the relevant person,
who, moreover, should be able to predict its consequences for themselves.
Moreover, this legislation must comply with the rule of law [5].

Subsequently, the ECHR, in its decisions, disclosed in more detail the
essence of the rule of law principle through the principles of proportionality,
protection against state arbitrariness, and a fair balance between the
interests of the individual and the state. Such, for example, are the cases:
“Vladimir Polishchuk and Svetlana Polishchuk v. Ukraine” (Vladimir
Polishchuk and Svetlana Polishchuk v. Ukraine, application No. 12451/04),
decision of September 30, 2010; Feldman v. Ukraine *(No. 2) (Feldman v.
Ukraine (no. 2), application No. 42921/09), decision of January 12, 2012, etc.

In addition, the ECHR emphasizes that, in order to comply with Article 8
§ 2 of the Convention, the interference must, inter alia, be carried out “by
law?”, that is, it must have certain grounds in national law and be compatible
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with the rule of law. That is, the ECHR points to the indissolubility and
interdependence of two fundamental principles: legality and the rule of law.

Thus, the principle of legality in social dialogue can be considered only
where it takes into account the rule of law, because the state does not always
establish such mechanisms for regulating social and labour relations that are
consistent with the principles of the rule of law. In turn, the rule of law
cannot be considered without bearing in mind the principle of legality. This
shows the peculiar dualism of these principles in social dialogue and their
fundamental importance for ensuring the existence of such a public
institution as social dialogue in the world of work.
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KOPHIUIOBA OJIECA BOJIOAHUMHPIBHA

HauioHaavHutl yHigepcumem «00ecbKa pUouHHa aKkaoemis»,
acnipanmka kagedpu mpydoeo20 npasa ma npasa couianbHo20 3a06e3ne1eHHs

MOHATTS MEAMYHOI PEABLIITAITI
3A 3AKOHOJABCTBOM VKPAIHH

bepyuu o yBaru 6e3sariepedHud ¢paxT pedopMyBaHHSA chepr OXOPOHU
3/I0pOB’sl, 30KpeMa IloeTallHe pepopMyBaHHSI MeLUYHOI JOIIOMOTH, 3aIIpOBa-
IPKeHHS HOBUX IT TeXHOJIOTH B MeJUIIUHY Ta IIBUAKHUH PO3BUTOK HAyKOBO-
TeXHIYHOI0 IIPOrpecy, aKTyaJbHOI Ta MAaJIOfOC/TiPKEeHOK 3aJIHIIaeThCI
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