Po3pgian V

JIIOACbKUN ®AKTOP I 3AKOH
B IYBJIIYHO-IIPABOBOMY PET'Y/IOBAHHI:
3ATAJIbHOTEOPETUYHUH,
ICTOPUKO-IOPUAUYHUH
I PIJI0OCOPCHKO-ITPABOBU BUMIP

KHPHYEHKO
Asnekcandp AHamobegu4

HOBAJ NOKTPUHA CYIIHOCTU N CTPYKTYPBI
AHTHUEKPUMHUHAJBHOHN OTBETCTBEHHOCTH

TpaAuIMOHHO JAaHHBIM BUJ IOPUIMYECKONH OTBETCTBEHHOCTH UMEHYETCS
KPUMHUHAJBHOHM, YTO NPUHLHUIIMAJIBHO OTpakaeT (aKTHUYeCKOe COCTOsIHHE
JieJ1, Kor/la KpUMHHa/IbHasi OTBETCTBEHHOCTb CBOAUTCS JIMIIb K HaKa3aHMUIO,
TOYHee K KapaTeJIbHO-BOCIUTATeJbHON ee COCTaBJsIOILEeH, UTO, B CBOIO OYe-
peAb, B MecTax JIMILIEeHHUs] CBOGO/AbI OCYILeCTBAseTC NPaKTUYeCKU KpUMHHa-
JINTETOM («CMOTPAIIUMU» U AP.), @ CYLeCTBYIOlllee HAUMEHOBAHUE CUCTEMBI
UCIOJIHEHUS HaKa3aHUN NeHUTEeHIMapHOH OTpakaeT U OCHOBHOE CpPeJCTBO
TaKOro «IepeBOCNUTaHUA», 0COOEHHO, eC/IM y4ecTb 60Jlee COOTBETCTBYIOLLEE
TaKOMY COCTOSIHUIO JleJl lepeMeHOBaHHe JAHHOW CHUCTeMbl «IEHUTEHIH-
apHoO#». B cuity atoro, cieiyeT KpUMHUHA/IBbHYIO OTBETCTBEHHOCTD NleperMe-
HOBaThb B aHTUKPHMHUHAJBHYIO, a CUCTEMY HMCIOJHEHUS HaKa3aHUH - B HC-
NPaBUTEJBbHO-TPYZOBYIO C 6€3YCI0BHBIM MUCK/IIOYEHUEM Y4acTHUs KpUMUHAIA
B UCNPaBUTENbHO-TPY/L0BOM IIpoLiecce MeCT JIMLIEHHs CBOOObI.

Bosiee Toro, emie B 1974 r. P. O. XasnduHa Bbljessa ABa BUAA NPaBOOT-
HOLIEeHUH OTBETCTBEHHOCTH — B IIpoliecce NPaBOMEPHOro NOBeJeHUS U B
npotecce npaBoHapyueHus [1, c. 324], a B. B. [loxmesnkun B 1990 r. paccmar-
pUBaJl  IOPUAMYECKYI0O OTBETCTBEHHOCTh B €JUHCTBE IO3UTHBHOIO
(mepcreKTUBHOTO) M PeTPOCHEKTUBHOro acnekra [2, c. 26]. B cuny atoro
BIIOJIHE ONPAB/AAHO GAa3UCHBIM CBOWCTBOM IOPHUAUYECKOI OTBETCTBEHHO-
CTH BOOOIe 1 AaHTUKPUMHHA/IbHOI OTBETCTBEHHOCTH B YaCTHOCTH CJIE/y-
eT CYUTaTh HaJMyuMe HeraTUBHBIX CO CTOPOHBI IOCYJapCTBa MOC/AeACTBUU
JUIS1 JIMLQ, COBEPILMBILEro MpaBoHapyLIeH e, C TeM, YTO6bI: HaKa3aTb IpaBo-
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HapyLINTeJIs; [epeBOCIUTATh NPABOHAPYIIUTES]; BO3JIOXKUTh Ha IPaBOHA-
PYLINTENS UK JIUL, KOTOPbIe 32 HEro 0TBEYAIOT, 0653aHHOCTD 110 HaubGosiee
HOJTHOMY BOCCTAaHOBJIEHHIO HApyLIEHHOr0 MPABOBOr'0 CTATyca COLMOCYOBEK-
Ta, & TAKXXe YCTPAHUTh MPUYHHBI Ta YCJIOBHUsI, KOTOPble CHOCOGCTBOBAJIU CO-
BEpIIEHHIO JAHHOTO PaBOHAPYILEHHUS.

W3/10:KeHHOEe JaeT OCHOBaHUe NPEAJIOKUTh JieleHHue I0pUJUIeCKON OT-
BETCTBEHHOCTH BOOGILEe U aHTUKPUMUHAIBHONH OTBETCTBEHHOCTH B YaCTHO-
CTH Ha NMO3UTHUBHYIO, KOTOPas AOJDKHA HACTYNaTh elle 0 COBeplueHHs mpa-
BOHApYILEHHs U IPeJOTBPAILaTh ero COBepIleHNe, HeraTUBHY0 aHTUKPUMH-
HaJIbHYI0 OTBETCTBEHHOCTb — YK€ II0C/Ie COBEPIIEHHUsI MAaKpOIpaBoOHapylle-
HUS, B KAUeCTBe KOTOPOro paKTHYECKH MOTYT BBICTYNATh TaKHUE €ro pasHo-
BUJHOCTU: NPECTYIJIeHUe — NPU HaJIMYUM MOJHOTO COCTaBa JesHHUs; napa-
HpecTyIJeHle - JesHHUe, COBEepIIEHHOe JIMIOM, He AOCTHUTLIMM BO3pacTa
Ha3Ha4eHHsl aHTUKPUMMHAJIBHOTO HaKa3aHUs U OXKUJAIOIIMM yXKe aHTHKpU-
MUHAJIbHOTO NapaHaKa3aHusl (MPUHYAUTEIbHBIX Mep BOCIUTATEJbHOIO Xa-
pakKTepa, Mep BOCIUTATEJbHOIO XapaKTepa); KBa3UIIPECTYIJIEHHe — [iesHHUE,
COBepLIEHHOe HeBMeHsieMbIM HUJIM OTPAaHUYEHHO BMEHSIEMBIM JIMLOM, KOTO-
poe yxe oxuzAaeT QaKTHYeCKHM AaHTHKPHMHHAJIbHAs KapaTesJbHO-BOCIH-
TaTesbHasl OTBETCTBEHHOCTh B BU/le aHTUKPUMHUHAJIBHOTO KBa3MHAKa3aHUs
(mpUHYAUTEIbHBIX Mep MeJUIMHCKOr0 XapaKTepa); KBasWMapanpecTyIe-
HUe - OGILEeCTBEHHO OMacHoe JiesiHUe, He MPefyCMOTPeHHOe AHTHUKPUMU-
HaJIbHBIM KOJIEKCOM YKpauHBbI, ¥ 00yCIaBIMBalollee B CUIY 3TOTO JIMIIb aH-
TUKPUMHHAJBHYI0 BOCCTAaHOBUTE/JbHYI) M AHTUKPUMHHAJIBHYIO CONYTCT-
BYIOLIYI0 IOPHUAMYECKYI0 OTBETCTBEHHOCTD; NAapaHeCYaCTHBIN Caydal - jaes-
HUe JILA, B KOTOPOM OTCYTCTBYET TaKOH 3JIeMEHT ero CyGbeKTUBHON CTOpPO-
HbI, KaK BUHA 3TOTO JIMLIA, KOTOPOE B 3TOM CJIydyae He MOXeT 6bITh MO/Bepr-
HYTO aHTHKPUMHHAJIBHOH KapaTe/bHO-BOCIUTATEbHOH OTBETCTBEHHOCTH,
HO JIOJDKHO IOHECTH AaHTHUKPUMHUHAJBHYI0 CONYTCTBYIOIIYI0 OTBETCTBEH-
HOCTb, 3 aHTUKPUMHUHA/IbHAs1 BOCCTAHOBUTE/IbHASA OTBETCTBEHHOCTD JI0JKHA
B03JIaraThCs y2Ke Ha FOCyAapCTBO; HECYACTHBIN CIy4yall — AessHUe CUJI IPUPO-
Jibl, B TOM 4YHCJIe XKUBOTHBIX, KOTOPOE He OIOCPeZOBAHO JiesTHUEM YesIOBEKa,
YTO 0GYC/IOB/IMBAET OCYLIECTBJIEHHE 3a CUET roCyAapcTBa aHTUKPUMHUHAJIb-
HOU BOCCTAaHOBUTEJIbHON OTBETCTBEHHOCTH, 2 aHTUKPUMHUHAJIbHYIO COMYTCT-
BYIOILYI0 OTBETCTBEHHOCTb JJO/DKHBI HECTH YK€ COOTBETCTBYIOIHe dU3Hde-
CKHe WY I0pUUYeCKHe JIMLA JIMGO0 J0IKHOCTHBIE JIUIA.

VIMeHHO TaKasi CYIIHOCTb U CTPYKTYPa aHTUKPUMHHAIbHON OTBETCTBEH-
HOCTH (HacTymnamlei mpy NpUYMHEHNH IpaBOHAPYLIEHHEM CYIeCTBEHHOTO
U 6osiee GU3MUECKOTr0, UMYLIECTBEHHOTO U/UJIM MOPaJbHOTO BpeJa JH06bIM
roCyapCTBEHHO-yNpaBJeHYeCKUM TPAaBOOTHOIIEHUsIM) oTpaxkeHb! T. A. Kopo-
CTaIOBOM B HOBOH JIOKTPUHE CTYNEHYATOr0 CYLIHOCTHOTO BUZOBOTO JieJ1eHHsI
IOPUANYECKOH OTBETCTBEHHOCTH [3], 4YTO MOXKET ObITh NPeJICTABJIEHO TaK:

1. Mo3uTHBHAsA aHTUKPUMHHA/IbHAsI OTBETCTBEHHOCTb (OT/e/bHbIE ee
BU/Ibl IPAKTUYECKH BBICTYNAIOT B KayecTBe HEraTHBHOH IOPUIUYECKOH OT-
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BETCTBEHHOCTH, HO KOHLENTYaJbHO CJIeJyeT CTPEMHUTBCS K UCIIOJIb30BaHHUIO
WX JIMIIb B Ka4eCTBe MO3UTUBHOH I0PUIHYECKON OTBETCTBEHHOCTH, KOTOPast
He JJ0/DKHA JI0NyCKaTh COBEPLIEHHUs NPaBOHAPYILEH s ): JIeYeHe Pa3IHYHbIX
BHU/JIOB KPUMHMHOTEHHOH 3aBUCHUMOCTH; CIeldaJibHas KoHuckauus (6e3-
BO3Me3/JHOEe U3bSATHE KPUMHHOTEHHBIX 06'b€KTOB); OIJIATHOE U3BATHE KPU-
MHHOTEHHBIX 00bEKTOB; YCTpaHEHHe WHBIX NPUYUH U YCJIOBHH, COCOGCT-
BYIOI[MX COBEPLIEHHIO NPECTYIJIEHUH, UHBIX MaKpONPaBOHAPYLIEHUH (B T. 4.
yCTpaHeHHe aHTUKPUMHHAJIbHBIX TPOGEJIOB 3aKOHOAATEbCTBA).

2. HeraTrBHasi aHTUKpPHUMHHAJIbHAs OTBETCTBEHHOCThb (HACTYyIaIOILast
HocJie COBEpIIEeHHUs MaKpOIpaBoOHApYIIeHHUs): KapaTebHO-BOCIUTATe/bHAS
AHTHKPUMHHAJIbHAs! OTBETCTBEHHOCTh, KOTOPas B CBOIO OYepe/b BK/IIOYAET:
HaKa3aHWs CIeJYIOLIUX BUJOB: JAONEHUTEHMapHble (CPOYHOE MpecseoBa-
HUe (Ha NpOTSHKEeHUM CPOKOB JIABHOCTH); MOXKU3HEHHOE Npec/efioBaHue (3a
HPeCTyNJIeHHs TPOTHUB MUpa U 6e30IIaCHOCTH YeJI0BeYeCTBa); HeHUTeHIHap-
Hble (CpOYHbIe OCHOBHBIE: ITPad, 06IeCTBEHHbIE PA6OTDI, UCIIPABUTENbHbIE
paGoThl, OrpaHUYeHHsI BOEHHOC/IYKALIHX, apecT, OrpaHIYeHre BOJIH, COAep-
’)KaHUE B JUCLUIJIMHAPHOM 6aTasbOHe, JIMIIEHHE CBOGO/JbI U CPOYHBIE J0-
HOJIHUTEJIbHBIE JIMIIeHHe BOEHHOTO, CIIeIIMaIbHOr0 3BaHUS, PaHTa, YNHA WU
KBaJMPUKAIMOHHOTO Kjacca; obmasa KoHpuckauus (koHducKanus uMmylie-
CTBa); JIMLLIeHHe NTPaBa 3aHUMATh ONpeJeeHHble JOKHOCTH U 3aHUMAThCs
OIpeJie/IeHHOM [1esiTe/IbHOCThIO; TI0XKU3HEHHbIe OCHOBHbIE: CMEPTHAsl Ka3Hb,
NOXXU3HEHHOE 3aK/o4YeHe (IPaKTUYECKH HAXOJUTCS HA WXKIWBEHUH 3aKO-
HOIOC/AYIIHBIX IpaXJaH ¥ GaKTHYeCKH MpeBpallaeTCs B HaKa3aHHE 3THX
JIUL, @ He OCY)KJeHHbIX), XUMHUecKasi, HHasl KacTpalys WM CTepPUIU3aLus U
Jp., @ TaKXKe MOKU3HEHHbIE JOMOJHUTE/bHbIE: JHUIIEeHHEe CIeLUaJbHOr0 3Ba-
HUsl, IpaBa 3aHUMaTh OIpe/ieJIeHHbIE JO/DKHOCTH, 3aHUMAaThCsl OIpeJesIeH-
HON JIeITeJIbHOCTBIO); TOCTIEHUTEHLMapHble: HAJ30p; CYAUMOCTb (yIO-
MHHAHUE O CYAUMOCTH IOCJIe ee CHATHS WU MOTalleHUs — NMPeCcTyIJIeHue:
JJIs1 JO/DKHOCTHOTO JIMLA MpeBbILIEHHE BJIACTU WM CIYKEOHBIX MOJHOMO-
YUH; B TOXe BpeMsl AJist GU3UUECKOTO JIMLA JO/DKEH ObITh YCTAaHOBJIEH CIle-
[[MaJIbHBIN COCTaB).

[lapaHaka3aHusl (B OTHOLIEHHU JIMII, He JOCTHUTIIMX BO3pacTa HasHaye-
HUS HaKa3aHUI) MOTYT GbITh ITpeJICTaBIeHbI CJIeLYIOIUMY BUAAMU: AOTEHU-
TeHIMapHbIe: CPOYHOE Mpec/iefloBaHHe (Ha MPOTSHKEHUH CPOKOB JIaBHOCTH);
MOXKH3HEHHOe Mpec/ieZoBaHUe (3a MPeCTYIUVIEHUs1 NPOTHB MUpa U Ge3omac-
HOCTH 4eJIOBEYeCTBa); IeHUTEHIapHble: CPOYHble, BKJIOYAIOLIME Mephl
BOCIIMTATeJbHOr0 XapaKTepa (B OTHOLIEHUH JIUL, He AOCTUIIHX 11-1eTHero
BO3pacTa) U NPHUHYJUTENbHbIE Mepbl BOCIIUTATENbHOIO XapaKkTepa (B OTHO-
IIEHUH JIUL, AOCTUrIUX 11-7eTHero Bo3pacra, HO He JOCTUTIIMX BO3pacTa
Ha3HaveHHUsl HaKa3aHUK).

KBasnHaka3aHus (B OTHOLIeHHE HEBMeHseMBbIX JIUL, OTPaHUYEeHHO BMe-
HSIEMBIX JIML[): CPOYHBIE, KOTOPbIE BKIIOYAIOT NPUHYAUTEIbHbIE MepPbl MeAU-
LIMHCKOT0 XapaKTepa.
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KBasnnapaHaka3aHUsl (BOCCTAHOBJIEHHE HApYIIEHHOTO IPAaBOBOrO CTa-
Tyca W XOJATAHCTBO Cy/a B NApJAMEHT O BBeJleHUH B AHTUKPUMHUHATbHBIA
KOZIEKC YKpaUHbI COOTBETCTBYIOIETO COCTaBa JesHHUs U aHTUKPUMHUHAJIb-
HOW OTBETCTBEHHOCTH).

3. BoccTaHoBUTe/bHAsi aHTUKPUMHHAJIbHAs OTBETCTBEHHOCTb: COJIH-
JlapHasi BOCCTAHOBHTeJIbHAs AHTHUKPUMHUHAJbHAs OTBETCTBEHHOCTb (MpH
NPUYMHEHUHU ylep6a COBMECTHBIMU NPECTYNHBIMU JEeSHUSAMH Heompeje-
JIEHHOTO KOJIM4ecTBa JIUI, OIpeJieJIeHHOT0 CYMMAaTHBHOIO HOPHUJUYECKOro
JIMIIA WM opraHu3anuu); UHAUBUAYyalbHas BOCCTAaHOBUTE/bHAs aHTHUKPH-
MHHaJIbHAsl OTBETCTBEHHOCTD. [loc/eJHUI BUJ, OTBETCTBEHHOCTH BKJIIOYAET
B cebsl: Bo3MellleHHe GU3NIeCKOro, MaTePHaJbHOTO U MOPAJbHOTO BpeAa, a
TaK)Xe WHOe BOCCTAaHOBJIEHUe IpaB, CBO6GOJ, UHTEPECOB MM 06513aHHOCTEN
busnIecKUx, IOPUIUYECKUX JINL, FOCYAPCTBa.

4. ConyTCTByIOLIasi aHTUKPUMHHAJIbHAsI OTBETCTBEHHOCTb BbIPAKAETCS
B OT/EeJIbHbIX BHU/JAX MO3UTHUBHOM aHTHUKPUMHHAJIBHOH OTBETCTBEHHOCTH,
KOTOpble He ObLIM MPOBEJEHbI [0 COBEPLIEHUS] MaKpOIpaBOHApYLIEHHUS, a
TaKXXe B NOJlep>KKe aHTUKPUMUHAJIBHOTO NMO3UTHBA (TIOOLPEeHHe CIIOCOGCT-
BOBaHMS YCTPAHEHUIO IIPUYMH U YCJIOBUH H/WIM HHOMY NPEOJOJEHHUI0 MaK-
ponpaBoHapyIIeHuH).
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XPAIMIHCBKHH
Ilempo Bacuavosuy

AOKTPUHAJIBHE IIOHATTSA 3AOXOYYBAJBHUX
HOPM Y KPUMIHAJBHOMY ITPABI YKPAIHHU

[Ipy BH3HAYeHHI NOHATTA 3a0XO4YyBaJIbHUX KPUMiHa/bHO-NPaBOBUX
HOPM Ta iX 03HaK CJIifi BpaXxoByBaTH Te, 1[0 iX HAHI[iHHIIIO Mi3HABaJbHOIO
0COOJIMBICTIO € Te, 1[0 BOHU GiKCYIOTh «CXOIUTIOIOTh» IJIMOWHHI, CyTTEBI BJac-
TUBOCTI BCiX sIBUII MeBHOTO poAy (Tumy, kiacy). | sikimo Taki Bizo6pakeHHs
OyAyTb TOUYHHMH, aJIEKBaTHUMH, TO 1 Y KO)KHOMY 3 LUX BUNAJKiB iCTHHHE

171



