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Moxo Hapeic Ocmaniena

acmipaHT Kadenpu mpaBa €C 1 TOPiBHUILHOTO IIPaBO3HABCTBA
Harrionansnoro yuiBepcutery «Omechka IOpUIMYHA aKageMis»

WCJIAMCKOE MEXIYHAPOJHOE TIPABO (CHUVIAP)

HcmaMckoe TpaBO YHUKATBHO KaK PETUTHO3HO-IIPABOBAs CHCTEMa B
CUJTY MHOTOOOPa3UsA PETYIMPYEMBIX OTHOIIECHHM, B TOM UYHCIe OTHOIICHUN
¢ HEMYCYIBMaHCKUMHU OOIeCTBAaMH, a B TOCYIAPCTBEHHOM KOHTEKCTE —
rocymapctBaMu. CeTomHSA B pAde CTpaH WCIaM TIPOBO3ITIAIIEH Tocyaap-
CTBEHHOW WIEONOTHel, HeKOoTophle — GaKTUIecKh OIMUpaloTcs Ha
MPUHITAITEI W HOPMBI MCJIAMCKOTO TIpaBa B CBOEH MPaBOTBOPUYECKOU
JeTETbHOCTH. PemUrnosHeIll (akTop He WTHOPHUPYETCS HMHM Ha pPerHno-
HaJIbHOM W MEXAYHApOTHOM YpOBHe. 3HaHWe GyHIAMEHTATBHBLIX MTOJIOXKE-
HUR MCITaMCKOTO MEXIYHAPOIHOTO TIpaBa MTO3BOJUT BLIMTH Ha KauecTBEHHO
HOBBI YPOBEHb TTOHUMAHUA ITpaBa M TOJUTUKA HCIAMCKHUX TOCYyIapcTB, a
Takke 3PDEKTUBHOrO COTPYIHUYECTRA.
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B uncnamMckoli 0pUCTIPYIEHIIUN PACTIPOCTPAHEH TEPMUH «cUHap», Takke
UMEHYEMBIM MCTaMCKHUM MEXIYHApOAHBIM TpaBoM. Cupa (B MH. 4. cuiap)
JOCIOBHO O3HAUAET «IOpOoras, «IIyTh», «0bpa3 xkwuzHu» [1, ¢. 209]. JaHHBIH
TEPMUH BCTpevaeTcs B lIecTH cTuxax KopaHa. BriepBele B cBOEM Iopuanye-
CKOM 3HaueHMH OH OBLI Hcmoib3oBaH mMamMoM A6y XaHudol, mosmHee
IOPUCTBl €T0 TPABOBOM IIKOJBI TOMYISPU3NPOBTA TePMHUH. Tak, ONWH U3
€ro BeIJafIINXcsa yueHUKoOB, Anb-lllatibann, B koHie VIII Beka Hammcan
HepBEI OOCIIMPHBIA TPYH MO BOIPOCY cUMapa, Takke MMeHyeMblll «Cuiiap
IMlaGanm» [2, ¢. 256]. TeM He MeHee, CYIIECTBYIOT pasInyYHEBIE B3TIAIL Ha
colepkaHUe UCITaMCKOTO MEXIYHapOIHOTO TpaBa.

Myxamman XaMumysia orpefenser cuifap Kak Ty 4acTh 3aKOHa WIH OObI-
yag 3eMeJbHBIX WJIX JOTOBOPHBIX 00A3aTeNbCcTB, KOTOPBlE HcnaMcKoe de
facto 6o de jure rocymapcTBo cOOIIONACT B CBOMX OTHOIICHUSIX ¢ IPYTUMH de
facto mm de jure rocymapcTBamMy. YUEHBIM ITOMUEPKMBAET, UTO MYCYJIBMAaHUH,
TIPUMEHSIONIAN CUMap, «BEpUT, YTO BCEe 3aKOHBI, KOTOPBIE OH HCIONB3YeT U
TIPUMEHSET, MpoucxomdT or bora Bcemoryiero, mepenaBaeMbie ¢ TTOMOIIBIO
Anrena Ero mpopokamM BO Bce BpeMeHa, IOCAeNHMA W3 KOTOPBIX ObUT
Myxammany [3, ¢. 7-8]. Umam AGy 3axpa mom cuiiapoM ITIOHMMAeT <«IIpaBiia
WIKTHUXaOa W BOWHBL...MHPHBIX JOTOBOPOB W BPEMEHHBIX TIEPEMUPHI». BTO
TaKkkKe HOPMBI, Pa3zbsCHAIONIME VYCIOBUS HATUYUA Ccraryca WHOCTPaHIIA.
Bkpartiie, cuiigp «ompemensgeT HOPMBI MEXTYHAPOTHBLIX OTHOIICHWA MeEXIy
MycyTbMaHaMHU U UHBIMA OOIECTBAMU BO BpeMsI MUpPa U BOMHBI, XOTS GoJbIIe
OUCKyccrii o BoliHe» [4, ¢. 44] IlpmmedarenbHO, YTO paHHEE MCIaMCKOE
MEXIYHApPOAHOE TIPaBO comepXamo B cele pAA TONOXEHWH COBPEMEHHOTO
TYMaHHUTAPHOTO TIpaBa, B YaCTHOCTH, KOHIIETIINIO pazieieHus Ha KoMOaraHTOB
1 HekoMGaraHToB [2, ¢. 526].

AbGnyn Kapum 3aifnaH TpakTyeT chbiap KaK «CBOA HOPM U TIPUHITHATIOB
UCJIAMCKOTO TIpaBa, o00g3aTeNbHBIX IS MCIaMCKHUX TOCYIapcTB B UX
OTHOIIIEHUAX ¢ HWHBIMHA TOCYIapcTBaMH». Takke cuiiap MOXeT OBIThH
OTIpefieIEH  KaK »IpaBUjia OTHOILIEHWS C HEMYCYTbMaHAMU B Jap alb-
xapb u Jap aidb-HciIaM BO BpeMd BOWHEL H  Mupa» [4, c. 44-45].
3aech YIIOMUHAIOTCS JBa PACIIPOCTPAHEHHBIX CPEIH MYyCYIbMaH-TIPaBOBEIOB
TIOHSATHUS: Jap alb-HciaM U Iap anb-XapO, 4TO O3HAUYAIOT »1IapCTBO HCIaMar
U <«TePPUTOPUS BOMHBI». K map amb-mvciaM OTHOCATCA TEPPUTOPUH, Ha
KOTOPBIX JEHCTBYIOT 3aKOHBI HciaMa, W MYCyIbMaHe MOIYT CBOOOTHO
clenoBaTh MpeATicaHugaM IiapuaTta. Bee ocransHble — gap anb-xapb.

BaxHo oTMeTUTB, YTO TIEPBUUYHBIE WMCTOUYHUKHU HUCIAMCKOTO TIpaBa:
Kopan u Cynna, — He comepxar yKaszaHHH Ha ITogoCHoe pasgeneHue. TekcT
CramenHot KHuUrm wycynpMaH COOEPXHUT IMPOBO3IAIEHNE EANMHCTBA
yenmoBedecTBa: «JItogu GBI omHOKW OOINMHOM, W AJIax OTIPaBHI IPOPOKOB
IOOPBIMU BECTHUKAMHU U TIPEIOCTEPETAIOIINME YBEIEBATENAMH, HUCITOCTAT
BMecTe ¢ HUMH [IrcaHue ¢ UCTUHOH, YTOOHBI paccyIuTh JIOAEW B TOM, B UeM
OHU Pa3olLLIACh BO MHEHHSIX. Ho pazoluimch BO MHEHHSX OTHOCHUTEIBHO
3TOTO TONBKO Te, KoMy ObUTO mapoBaHo I[lucanue, mocie TOro, Kak K HUM
IBWINCH SICHBIE 3HAMEHWS, I10 TPUYMHE 3aBHUCTH W HECIPABEITHBOTO
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OTHOILIICHUS APYT K Apyry. Amtax mo CBoew Bojie HaIllpaBUI TeX, KOTOPBIE
VBEpOBATH, K WCTWHE, OTHOCHUTEIBHO KOTOPOW OHHU pasolllINCh BO
MHEHHIX. AJUTaXx HACTaRIAET Ha IIPSIMOM ITyTh, KOTo Imoxenae [S5, 2:213].

Hcnamexkmit 6orocnop nmam Illadm’n, yrBepkmaer, 4TO U B HCIaMCKOMR
OPUCTIPYACHIIAN, ¥ B MEXIYHAPOIHOM TIPpaBe MUP €ANH.YMeCTHO TOBOPUTH
O TIPOTUBOCTOSHHUHU <«IIAPCTBA MCIAMAa» U <«TCPPUTOPUU BOMHEI» JHIIL B
clydae BOEHHOro KoHGmmKTa. Torga maHHOe OTHOIeHWE OyaeT HeCcTH
BpEeMEHHBIM XapaKTep, UTO He MOOITyCKaeT BO3MOXHOCTH YTBEPXKIATH O
TTOCTOSHHOM TIPOTHUBOCTOAHUM «IBYX uacTedl Mmupa» [6, c. 59]. YciaosHoe
JeleHre IMpelHa3HAueHO CcKopee mId yaobcTBa TIPU  MCCIeIOBAHUHU
HUCIaMCKOTO TIpaBa W MPaKTUKKU €ro TTPUMEHEHHUS.

T'oBops 06 OTHOIIEHUH MCIaMCKOTO ITpaBa K BOWHE, CleAyeT oOpaTHUTh-
¢ K caenyroiuM crpokaM Kopana: «CpaxanTeck Ha IIyTH Ajiaxa ¢ TEMH,
KTO cpakaeTcs MPOTUB Bac, HO He IPecTyIawTe TPaHUIIB JO3BOJEHHOTO.
Bomcernry, Anmax He mobutr mnpecTymHMKOB» [S5, 2:190]. MycynpMaHaMm
MIpeANKCcaHo CIeIOBaTh IapUaTy He TOJBKO W MUPHOE BpeMsd, U B BOEHHOE,
GBITbL CIIPaBeITUBEIMU, CIENOBaTh HOPMaM MOpATd B OTHOIICHHUAX CO
BCEMM JTIOObMU, HE3aBUCUMO OT HX BEPOMCIIOBEIAHWS, HAITMOHATBHOCTH,
pacchl. MeXIyHapoaHOe HCIaMCKOe MPaBO IPEIyCMATPUBACT DA ITPaBUI
OTHOCHUTETHHO TOBEACHUS MYCYIbMaH BO BpeMs BOOPYKEHHBIX KOHGMIMK-
TOB, a TaKKe 3aKOHHOCTH, TO3BOTEHHOCTU BOMWHEI.

BoiiHa cuuTaeTcd 3aKOHHOM, €CMTU OHA BeAETCA IS CaMOOBOPOHHI U
OTpakeHUs arpeccwu, 4To MOoATBepxkmaeTca B KopaHe: «/1o3BoIEHO TeM,
TIPOTUB KOTO CPaKAIOTCA, cpaXaTbcd, TOTOMY UTO ¢ HUMH TIOCTYITHIU
HecnpaBeo1uBo. BouctnHy, Aitax cnocoGeH moModb uM» [5, 22:39]; «OHn
OBLTM HECTIPaBeATUBO W3THAHBI W3 CBOMX JKWJIMII TOJABKO 3a TO, UTO
ropopmwin: «Hamr Tocrmogs — Amnmax». Ecnm 61 Ajtax He TO3BOIII OTHUM
JIOOAM 3allAIIATECA OT IPYTHUX, TO OBLIN OBl pa3pyllieHbl KelbU, IIEPKBH,
CUHATOTH W MEUETH, B KOTOPBIX MPEeMHOro MOMHUHAIOT UM AJltaxa. Ajrax
HEMpeMEeHHO ITOMOTaeT ToMy, KTo momoraeT Emy. Bomermny, Ammax —
Beecwnpabin, MorymiectBeHHER> [S5, 22:40]. [IpaRo Ha MHOAUBUOYATIBHYIO U
KOJIEKTUBHYIO camMoobopoHy 3akpemiaeHon B YcraBe OOH. Tak, cr. 51
Vcerapa Opranmsanum paspellaeT caMooOOpoHY Oo Tex Iop, moka CoseT
BezomacHocTr He MpHUMeT HEOOXOIAUMBIX Mep.

Takke BoifHa MOXeT OBITHL HayaTa I TIPeIOCTABICHHA TTOMOIIM XepTBaM
HecmpaBemuBoct. B Cpamendoit Kwumre ckaszamo: «Ordgero BaM  He
cpaXaThcsd Ha TyTH Ajaxa W pamd cnabblXx MYKUMH, XKeHIIMH W OETeH,
KOTOpBIe TOBOPAT. «[ocriomb Harl! BeIBeaw Hac W3 3TOrO TOpPoAa, SKUATETH
KOTOporo seisaoTes Oe3zakoHHUKaMU. HazHaus Ham or Celst TTOKPOBHUTENS U
HasHaub HaMm oT CeGg momolnHuKa»?» [5, 4:75]. CeromHa oGg3aHHOCTH IIO
TTONAEPXKAHMIO MUpPa 1 Ge30TTaCTHOCTH, B YACTHOCTH, 3allIUTHI JKEPTB arpeccuH,
BoanoxkeHbl Ha Corer bezomacHoctn OOH, KoTophlll YITOMHOMOYEH B CiIydae
He3(GGhEKTUBHOCTH UHBIX MEP, TIPUMEHATh CITY B OTHOIIICHIH arpeccopa.

HecMmorpa Ha mompoGHYIO perTaMeHTAllMIo BOIIPOCOB, KacalolIUXcs
BOWHBI, B MCIAMCKOM TIpaBe OCTAETCA MpedrouTuTencH Mup. «Ecmu oHu
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CKJIOHAIOTCI K MHPY, Thl TOXE CKIOHIHCI K MHUpY U yIoBad Ha Ajiaxa.
Bouctuny, On — Crsnnanmy, 3Haommny [5, 8:61]. JlaHHOEe MOTIOXEHUE
KJIaCCHUECKOro MCIAMCKOrO MpaBa COOTBETCTBYET COBPEMEHHOMY ITPHUHIIM-
IIy MHUPHOIO paspelleHUsd MEeXIYHAPOIHBIX CIOPOB, 3aKpeIUIEHHOTO B
VYcerase OOH.

Bomnpexu oblIeIpHHATOMY IIPEACTABICHUIO O MEXIYHAPOIHOM MpaBe
KaK CeKVyISIpHOM, IAaHHOE YTBEPXKICHHE IOCTATOUHO CIIOpHO. BrugHue
PEIUTUY ¥ LMUBWIM3ALMK HA MEXIYHAPOIHBIN IIPABOIIOPAI0K OOYCIORIEHO
HCTOpUUecKd. W cerogHa He BBI3BIBAET COMHEHHN HEOOXOOUMOCTh
MEXKYILETYPHOrO Auanora. bornee TOro, <«HaKOMHUBIIMeCS MOpoBIeMbl B
MEXIYHAPOIHBLIX OTHOIICHUIX TPeOYIOT HOBOIO aleKBAaTHOIO MEIIUICHUS B
ApXUTEKTYPE COBPEMEHHOI0 MEXIYHAPOIHOIO MPaBONOPpIAKa, OCHOBAHHOIO
Ha JUagore IMBWIM3ALIMHK, [IPEIAIIOIATalolleM YBAKUTEILHOE OTHOIICHHE K
PA3TMYHBIM LIEHHOCTIM U KyIbTypam» [7, ¢. 56].

HcnamMckoe MeXIyHApOAHOE IIPaBo, MPEACTaBIAsS COOOM Iedbld KOM-
IUIEKC HOPM, PEeryIUpYyIOIIUX OTHOILICHUI MYCYJIbMAHCKHMX COOOIIECTB C
HEMYCYIBMAHCKHUMH, a TaKke PAd APYrHUX BOIPOCOB, BO MHOIOM COOTBET-
CTBYET COBPEMEHHOMY MeXIyHapogHoOMy mpaBy. Kak MBI BHUIMM, ITOJIOXE-
HUS cHiiapa OBUIM MPOrPeCCUBHBI I CBOEro BpeMeHH. Jlymaercd, uX
M3YyUeHHEe HE TOJIBKO IIOMOXET B BBICTPAMBAHHUU  MEXIVHAPOIHBIX
OTHOIIICHHH, HO U GYyIeT I0JIe3HO B GOPMUPOBAHUN OYIYIIIUX KOHLIEIIIUI B
HayKe MeXIYHapOIHOrO IIpapa.
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