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The recent introduction of changes to the Rules of the Court, which
followed earliest entry into force of Protocol No. 14 of the Convention,
confirmed strong intention of the European Court of Human Rights to
deal with the problem of repetitive cases. Such a confirmation appeared
in the Rule 61 of the Rules of the Court [1] in the form of procedural
directives as to the pilot judgment procedure, already developed by the
Court in its case-law and operational since adoption of the first pilot
judgment case against Poland [2]. The Rule 61 of the Rules of the Court
confirms the use of the pilot-judgment procedure for situations «where
the facts of an application reveal in the Contracting State concerned the
existence of a structural or systemic problem or other similar dysfunction
which has given rise or may give rise to similar applications» (Rule 61
paragraph 1). It also sets out the aim of the use of the pilot-judgment
procedure, which is mainly focused along the following lines (Rule 61
paragraphs 3-7):

— identification of the nature of the structural or systemic problem
or other dysfunction as established;

' The views expressed in this article are solely of the author and do not represent any official
opinions of any institution or organisation.
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— choice of the type of remedial measures which the Contracting
State concerned is required to take at the domestic level by virtue of the
operative provisions of the judgment;

— setting of a time-limit for a remedial action;

— reservation of the issue of just satisfaction either in whole or in
part pending the adoption by the respondent State of the individual and
general measures specified in the pilot judgment;

— adjourning all similar applications pending the adoption of the
remedial measures required by virtue of the operative provisions of
the pilot judgment (the Court may at any time examine an adjourned
application where the interests of the proper administration of justice so
require);

— facilitating friendly settlement in cases relating to pilot-
judgment procedure [3].

The legal basis for using the pilot-judgment procedure had been
derived from the existing Article 46 of the Convention. In the first pilot
judgment — Broniowski v Poland (2004) — the Court interpreted Article
46 to include the obligation «not just to pay those concerned the sums
awarded by way of just satisfaction under Article 41 but also to select the
general and/or if appropriate individual measures to be adopted in their
domestic legal order to put an end to the violation found by the Courty.!

The idea behind the pilot-judgment procedure was to deal with a
large number of repetitive cases, raising Convention issues, such as for
instance, length of proceedings, conditions of detention, failure to enforce
domestic court judgments, etc. The idea was based on the principle of
subsidiarity and the obligation of the State to cooperate with the Court
in enforcing the Convention and the Court’s case-law domestically. The
pilot judgment procedure presupposes that the relevant respondent State
is cooperating in enforcing the judgment delivered against it. The State
should be also willing and able to respond to the demands within the
pilot judgment [4]. However, there has been a general acceptance by
governments of the utility of the procedure, with only one government

' Broniowski v. Poland (Ist pilot judgment) 22 June 2004, after Poland’s eastern border had
been redrawn in the aftermath of the Second World War, Poland undertook to compensate
Polish citizens who had been repatriated and had had to abandon their property situated
beyond the Bug River and now in Ukrainian, Belarusian or Lithuanian territory.
Following an application by a Polish national who complained that he had not received the
compensatory property to which he was entitled, the Court found that the case disclosed
the existence, within the Polish legal order, of a structural deficiency which denied a whole
class of individuals (some 80,000 people) the peaceful enjoyment of their possessions.
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(Italy) challenging its legal basis. The objective behind the pilot
judgment procedure was to assist the State Parties that have ratified the
Convention in solving systemic and structural problems at the domestic
level, offer a possibility of speedier redress to the individual concerned
and help the European Court to manage its workload more efficiently
and diligently by reducing the number of similar cases that have been
examined in detail [5].

The examples of pilot judgments vary. They usually concern a
particular dysfunctioning within the domestic legal system, which
is at the root of multiple and numerous findings of a violation of the
Convention and is resulting in the rise of applications lodged with the
Court. Such judgments concerned prohibition from ill-treatment under
Article 3 of the Convention, right to a fair trial within a reasonable time
under Article 6 of the Convention, Such judgments related to structural
problem of inadequate conditions of detention (acute lack of personal
space in the cells, shortage of sleeping places, limited access to light and
fresh air and non-existent privacy when using the sanitary facilities)',
prolonged non-enforcement of court decisions and lack of domestic
remedy in that respect (consistent practice of the Russian public
authorities in which the Russian State failed to execute judgment debts?,
failure to comply by the final judgments by the Moldovan authorities?,
prolonged non-enforcement of judgments in Ukraine®, unreasonable

' Ananyev and Others v. Russia, judgment of 10 January 2012, where the Russian authorities
had to produce within six months from the date on which the judgment became final, a
binding time frame for implementing preventive and compensatory measures in respect
of the allegations of violations of Article 3. Also, in view of the fundamental nature of
the right not to be treated inhumanly or degradingly, the Court decided not to adjourn the
examination of similar applications pending before it.

2 Burdov v. Russia (no. 2), judgment of 15 January 2009, where the Russian State had to
set up, within six months from the date on which the judgment became final, an effective
domestic remedy or combination of such remedies which would secure adequate and
sufficient redress for non-enforcement or delayed enforcement of judgments given against
the State and for the excessive length of judicial proceedings.

3 Olaruand Others v. Moldova, judgment of 28 July 2009, relating to Moldovan social housing
legislation, where the Court ordered the Moldovan Government to grant enforcement to
judgments ordering provision of social housing to the applicants.

4 Yuriy Nikolayevich Ivanov v. Ukraine, judgment of 15 October 2009, recurring practice of
the Ukrainian authorities to comply with final judgments given against the State.
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length of proceedings before national courts in Germany', Greece® °,
Bulgaria* and Turkey®. Some other problems concerned a structural
issue under Article 8 of the Convention (right to private and family life)
of not providing a legal status to the group of «erased persons», who did
not obtain Slovenian citizenship shortly after dissolution of the former
Yugoslavia or who were refused citizenship in the beginning of 90s.6
In another complex case against Poland the Court had to deal with a
structural problem of deficiencies in the rent-control provisions of the
housing legislation, which concerned some 100,000 in comparison
with the Broniowski case, which concerned 80,000 persons.” In a case
against Bosnia and Herzogovina, the Court had to deal with an issue of
repayment scheme for foreign currency deposited before the dissolution
of the Socialist Federal Republic of Yugoslavia, whereas Bosnia failed

' Rumpf v. Germany, judgment of 2 September 2010, relating to recurring failure by
Germany, consistently observed since 2006, to ensure that cases before the administrative
courts were handled within a reasonable time and to introduce a domestic remedy by
which to obtain redress for the excessive length of proceedings.

2 Athanasiou and Others v. Greece, judgment of 21 December 2010, deficiencies in the justice
system at the root of excessive length of proceedings before the administrative courts and
the lack of a remedy affording the applicants the possibility of obtaining recognition of
their right to have their case heard within a reasonable time. Between 1999 and 2009 the
Court had delivered about 300 judgments in similar cases.

3 Michelioudakis v. Greece, judgment of 3 April 2012, finding a structural problem in
deficiencies in the justice system at the root of excessive length of proceedings.

*  Dimitrov and Hamanov v. Bulgaria and Finger v. Bulgaria, judgment of 10 May 2011,
deficiencies in the justice system at the root of excessive length of civil/criminal
proceedings and lack of domestic remedy giving applicants the possibility of obtaining
recognition of their right to have their case heard within a reasonable time.

5 Ummiihan Kaplan v. Turkey, judgment of 20 March 2012, the Court had already found
in numerous cases that the length of proceedings (in administrative, civil, criminal and
commercial cases and before the employment and land tribunals) was excessive. This
case concerned proceedings brought in 1970 by the applicant’s father, who had since died,
before the land tribunal concerning the classification of plots of land.

¢ Kuri¢ and Others v. Slovenia, Grand Chamber Judgment of 26 June 2012, in which the
Court found that, despite the efforts made since 1999, the Slovenian authorities had failed
to remedy comprehensively and with the requisite promptness the situation of the «erased»
former Yugoslavia nationals.

7 Hutten-Czapska v. Poland, judgment of 19 June 2006, the Court established that the rent-
control legislation imposed a number of restrictions on landlords’ rights, in particular
setting a ceiling on rent levels which was so low that landlords could not even recoup their
maintenance costs, let alone make a profit. The Court has instructed the Polish government
to introduce changes to the domestic legal order, i.e. a mechanism maintaining a fair
balance between the interests of landlords and the general interest of the community, in
accordance with the principles of the protection of property rights under the Convention.
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to issue State bonds that as provided by law would compensate for
savings deposited by the individuals with the Bosnian banks.! Similar
restitution issues, under Article 1 of Protocol No. 1 to the Convention
(right to peaceful enjoyment of posessions) were discussed in several
Romanian pilot judgment cases. In these cases the Court examined
effectiveness of the system of compensation or restitution, which was
a wide-spread problem in Romania.? The same issue of compensation
for property confiscated under the communist regime in Albania, which
concerned a number of persons and gave rise to 80 similar cases pending
before the Court, had been examined in the course of the pilot-judgment
procedure in the case of Manushaqe Puto and others v. Albania.’? Finally,
in a case against the United Kingdom, which concerned right to free
elections under Article 3 of Protocol No. 1, the Court ruled that the
United Kingdom’s blanket ban on voting for convicted persons breached
the requirements of that provision. The Court pointed out to the fact
that the United Kingdom had not complied with the previous judgment
of the Court on the same issue — Hirst v. the United Kingdom for a
period of more than five years. It also Stated that the Court received
some 2,500 applications raising similar legal issues. It further ordered
the Government to remedy the situation with introduction of relevant
changes to the legislation.* As to the potential new pilot-judgment
procedure cases, the Court has recently announced that a large group
of almost 8,000 applications coming from the Hungarian pensions, who

' Suljagic v. Bosnia and Herzegovina, judgment of 3 November 2009, in this case the
Court ordered the Government, within six months from the date on which the judgment
became final, to issue State bonds, pay outstanding instalments and that, in the case of late
payment, pay default interest in case it was not paid.

2 Atanasiu and Poenaru v. Romania and Solon v. Romania, judgment of 12 October 2010,
ineffectiveness of the system of compensation or restitution, a recurring and widespread
problem in Romania, which concerned delays on the part of the Romanian authorities in
giving a decision on applications for restitution or compensation of property nationalised
or confiscated by the State before 1989. The Court ordered the Romanian government to
secure effective and rapid protection of the right to restitution.

3 Manushage Puto and others v. Albania, judgment of 31 July 2012, despite the fact that the
applicants inherited title to plots of land having been recognised by the authorities, final
administrative decisions awarding them compensation in one of the ways provided for by
law in lieu of restitution had never been enforced.

4 Greens and M.T. v. the United Kingdom, judgment of 23 November 2010, which concerned
blanket ban on voting in prisons and introduced pilot-judgment procedure on the issue
ordering the UK to remedy the situation domestically by introducing relevant changes to
the legislation.
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complained about a very unfavourable change in the legislation would
be soon subjected to pilot-judgment procedure in priority [6].

The follow-up to various pilot-judgment cases that were pending
before the European Court of Human Rights differed. For instance,
in a Ukrainian pilot-judgment procedure, the Court, having stayed its
examination of more than 2,000 similar applications, eventually decided
on 21 February 2012 that, although a number of cases had been dealt
with, Ukraine had not adopted the required general measures to solve
the issues of non-enforcement at domestic level. Accordingly, the Court
decided to resume the examination of applications raising similar issues
[7]. On the contrary, following the pilot judgment against Moldova, the
Moldovan Government reformed its legislation by introducing a new
domestic remedy in July 2011 against non-enforcement of final domestic
judgments and unreasonable length of the proceedings [8]. The Russian
Federation also introduced new remedies for the complaints against
lengthy non-enforcement of the domestic judicial decisions, which were
examined by the Court in two inadmissibility decisions and found to
be compatible with the requirements for the accessible and effective
remedies for such complaints [9]. The Court held in particular that the
Russian Federation was under an obligation to implement the necessary
reforms in the area of enforcement of judgments and that the Court
could review its position as to the remedy in the future depending on
the development of the domestic case-law. Similar measures were asked
by the Court for the cases concerning length of proceedings that were
decided against Greece, Bulgaria, Germany and Turkey. These States
were asked to introduce, within a specific period of time, which usually
is a year, an effective remedy or a combination of effective remedies
capable of affording adequate and sufficient redress where the length of
proceedings before the administrative courts had exceeded reasonable
time. Albania and Slovenia were asked to remedy the situation relating
to compensation and «erased», the proceedings upon such pilot-
judgments still pending. As to Polish cases, the Polish Government
successfully introduced relevant measures with respect to the Bug River
claimants, providing them with a remedy at the domestic level allowing
for compensation. Also, the Court closed the pilot-judgment procedure
in the second pilot-judgment case, Hutten-Czapska v. Poland, being
satisfied that Poland had changed its domestic laws in such a manner
that landlords previously breached rights could be restored.
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It has been argued, and not without any valid basis, that the pilot-
judgment procedure should be used for a large number of cases raising
the same legal issue [10]. Examples above do show that such a procedure
is used more and more often by the Court and has reasonable prospects
of success with some minor exceptions mentioned above. The pilot-
judgment procedure allows to determine whether there had been a
violation of the Convention in a particular case, identify the dysfunction
under the national law that is at the root of the violation, give clear
indications to the Government as to how it can eliminate this dysfunction
as well as it would bring about the creation of a domestic remedy capable
of dealing with similar cases, including those that are pending before
the Court or at least to bring a friendly settlement for these cases [11].
The pilot judgment procedure cannot claim to be the ultimate solution
to the Court’s ever increasing workload, but it can indeed be useful in a
number of situations, where there are systemic and structural problems
existing at domestic level, which are at the root of lodging of large
groups of repetitive applications with the Court. It might seem that the
pilot-judgment procedure is a «magic solution» found by the Court for
mass claims and repetitive applications lodged with it, however, even
several years after introduction of this procedure and notwithstanding
its successful results for certain States, it still remains to be seen how
fully successful and effective the pilot-judgment procedure is [12]. In any
case both the critics and advocates of the use of such procedure jointly
underline that pilot-judgment procedure requires serious engagement of
the State in the process of its enforcement. Delivery of such judgments
requires not only political will on behalf of the State to enforce the
judgment within a period of time indicated by the Court, as well as to
ensure that it has necessary «logistics» for enforcement of the judgment,
i.e. necessary legislative, administrative or financial means. According
to some experts, the pilot-judgment procedure of the European Court
of Human Rights is a necessary tool to refocus the Court’s attention
from the legal issues it has already decided to legal issues of higher
importance. Thus, the repetitive cases pose a danger both to the Court
and the Committee of Ministers in that they clog the activities of the
Court and the Committee of Ministers and a pilot-judgment procedure
allows to break through the ever-increasing workload, allowing for
dialogue between the Court and the respondent State on the issues of
compliance with the Convention, making this dialogue more transparent
and systematic. Such a dialogue should be welcomed and maintained.
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Summary

Pushkar P.V. Pilot judgment procedure before the European Court of
Human Rights: compliance with the pilot judgments delivered by the European
Court of Human Rights. — Article.

Pilot-judgments of the European Court of Human Right are proposing an
effective and important solution for repetitive cases pending before the European
Court of Human Rights. The practice of adoption of these judgments, their number
and legal procedures, established in the Rules of the Court, have grown and developed
in the recent years, allowing State whether the procedure is well-functioning.
While the procedure of pilot-judgments remains an important mean of dialogue on
compliance with the Convention between the Court and the respondent State, the
efficiency in their enforcement depends not only on the willingness, but also on
ability of the State to comply with specific indications in such a pilot-judgment.

Keywords: European Court of Human Rights; pilot-judgment procedure;
enforcement of a pilot-judgment; repetitive cases.

AHoTanis

Ilywikap I1.B. Ilpoueaypa nijIoTHUX pilleHb B npakTHli €Bponeiicbkoro
Cyay 3 npas JIOAUHH: 10 NUTAHHA BHKOHAHHS NiNOTHUX pimieHs €Bponeii-
cpkoro Cyny 3 mpaB jiioanHu. — CTarTs.

[TinotHi pimenns €Bponeiicbkoro Cyay 3 mpaB JIOJHHH PO3IIISIAI0THCS 5K
e(eKTUBHHI Ta Ji€BUH MEXaHi3M BUpILIeHHs NMpo0iieMH HaBaHTaXXeHHs1 €Bporieii-
cpkoro CyJy 3 1paB JIFOJIMHM 3 TOUKH 30y OINPAIIOBAHHS CIIPAB, IO CTOCYIOTHCS
HoBTOpIOBaHUX nopyiueHb KonpeHii. [IpakTHka MOCTAaHOBIICHHS TaKUX PilliCHb,
X KUJIBKICTB Ta IIpaBoBa Mpoueaypa, 3akpimieHa B Pernmamenti Cyay, 3Ha4HO po3-
BUHYJIACS 32 OCTaHHI POKH, HAJAKOUN MOXJIMBICTh OI[IHUTH HACKIJIBKU JI€BOIO €
poreaypa NJIOTHHUX pieHb. OHAK, HE3BAXKAIOUU HA T, 10 MPOLEAYpa MiTOTHUX
pillIeHb 3aJIMIIAETHCS BAXKJIMBUM €JIEMEHTOM Jiajiory 3 MUTaHb JoTpuMaHHs KoH-
BeHwii Mixk CyZIoM Ta Jep:KaBOrO-BiANOBIJaueM, e(heKTUBHICTh BUKOHAHHS TaKUX
PIlICHB 3alie)KaTUME HE TUTBKH BiJl Oa)kaHHS, a i Bl peaJbHUX MOXJIMBOCTEH Jep-
JKaBH JIOTPUMATHUCS BUMOT 3a3HaYEHUX Y TAKOMY ITIJIOTHOMY PillICHHI.

Kmouosi cnosa: €sponeiickkuii Cy 3 mpaB JIOIWHU, MPOLEAYpa MITOTHUX
pilieHb, BUKOHAHHS IJIOTHOTO PIIICHHS; CIPABH, 110 CTOCYIOTHCS TOBTOPIOBAHUX
MOPYIICHb.

AHHOTAIHS

Ilywikap I1.B. Ilponenypa nuJIOTHBIX pemieHuii B npakTuke EBponeiicko-
ro Cyna nmo nmpaBaM 4Ye/Ii0BeKa: K BOIPOCY HCHOJIHEHUS] NMNHJIOTHBIX pelleHUii
EBponeiickoro Cyna no npaBam uesiopexka. — CTarbsl.

98



[Munorueie pemenus Epponeiickoro Cyzaa no npasam 4ejioBeka paccMaTpu-

BaIOTCSl KaK d(Q(EeKTHBHBIH U JeHCTBEHHBI MEXaHN3M pa3peleHUs MPOOIEMBI

Harpy3ku Epormeiickoro Cyzna mo mpaBaM 4ejoBeKa C TOYKH 3peHHs paboTHI C

JAC€JIaMU, KOTOPbIC KaCarTCs IMOBTOPSAIOMIUXCS HapyHIeHI/Iﬁ Konsenmun. HpaKTI/I-

Ka IMOCTAaHOBJICHUA TaKHUX pemeHHﬁ, X KOJHUYECTBO U IIpaBOBas mpoueaypa, 3a-

KpCIJICHHAs B Pernamente Cyz[a, S3HAYUTCJIBHO U3MEHHIINCH 3a MMOCICAHUEC T'OAbI,

npeaocTaBlisist BOSMOKHOCTh OUCHUTDL HACKOJIBKO HeﬁCTBeHHOﬁ ABJISACTCS OTa PO~

ueaypa. OIIHaKO, HECMOTPA Ha TO 4YTO Ipoueaypa nujaOTHbIX peIHeHI/Iﬁ OoCTacTCA

BaXXHBIM 3JICMCHTOM JHaJiora OTHOCHUTCIBHO CO6.IIIO,I[CHI/ISI KonpeHnnun OoCymecT-

BIsifomero Mexxay CyloM M TOCyAapCcTBOM-OTBETIHKOM, Y(P(HEKTUBHOCTD HCIION-

HCHHA TAKHUX pCHISHI/Iﬁ 6y,I[€T 3aBUCCTD HE TOJIBKO OT JKCJIaHU, HO U p€aJIbHbIX BO3-

MOXKHOCTEH rocyaapcTBa UCIIOJIHUTH Tp66OBaHI/I$I, HN3JIOKCHHBIC B TAKOM PCIICHUU.

Karouesvle cnosa: EBponerickmii Cyq mo mpaBaM dYelloBeKa; MpOIenypa

IHAJIOTHBIX peHJEHHﬁ, WCIIOJIHCHUE MMUJIOTHOTO PEHICHHUA, ICJIa, KaCarluecsa mo-

BTOPSIIOLMXCSI HAPYILIEHUH.
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