nmpoosieM, sKi MOCTIHHO BHHHMKAIOTh. [l[oJ10 HEraTMBHHMX EJEMEHTIB JaHUX
opraHizaumii  OyayTh 1 HEHIOCTaTHICTH KOMIIETEHTHHX 0ci0 y 3aiiicHeHHI
ONaroifHUIITBA Yepe3 3aIllPOBA/DKCHHS KapaHTHHHHUX Mip, 1 3JI0BKHBAHHS JaHOIO
JISUTBHICTIO, 1 HETOYHOCTI 3aKOHOJABCTBA, SIKI O YiTKO periaMeHTyBalu ii, Xoda 3a
el pik 6araTto BHECEHO HOBOBBEICHB, /0 YHHHOIO 3aKOHOJABCTBA, BPaXOBYIOUYU
TenepilHii CTaH, KU norpedye BIPOBaPKEHHsI 3MiH, OCOOJIMBO CaHKIH B yMOBax
crnanaxy i momupenas COVID-19 3ami1st moganbiioro MiHiMi3yBaHHS MOLIIHMPEHOCTI
TOIIIO.
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RECENT CHANGES IN GERMAN CIVIL LAW INFLUENCED BY THE
COVID-19 PANDEMIC

In circumstances of global pandemic a lot of changes were imposed to secure
the nation’s wellbeing. Relevantly, the upcoming changes in civil legislation of
Germany were strongly influenced by that, meaning temporary changes may be
prolonged or become permanent, concerning such aspects as financial relief, right of
refusal of a performance, leasing, loans and communications.

The civil code of Germany — Biirgerliches Gesetzbuch (Civil Law Book)
abbreviated as BGB officially active since 1900, serving a jurisdiction template for a
number of countries. It is regularly updated according to the tendencies prescribed by
international law and general changes in the national order, recent ones being
imposed to relieve the financial strain and other inconveniences occurring due to the
Covid-19, that concerned civilians, small and mini businesses as well as people
performing entrepreneurial activity under other lawful provisions, as well as obvious
hardship of medical services [2].

Major role played the adoption of a specific law to mitigate the consequences
of pandemic in civil, insolvency and criminal procedural law: «Gesetz zur
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Abmilderung der Folgen der COVID-19-Pandemie im Zivil-, Insolvenz- und
Strafverfahrensrecht» on May 25" , marked as the fastest implementation in recent
years. Its main objectives included: aid the continuation of businesses that became
insolvent or are experiencing economic difficulties as a result of the pandemic with
proposed insolvency legislation, extending time frames to allow entrepreneurs
eliminate insolvency, in particular with state aid or restructuring arrangements, and
furthermore, limiting liability risks and risks regarding claw-back claims. According
to the new legislation, obligation to file for insolvency is suspended until 30" of
September 2020 [3].

Contrary to the expectations, under mentioned law loans applied during crisis
and suspension period will not be deemed legally disadvantageous or prohibited as an
opportunity to escape failing for bankruptcy, granted within the government and aid
programs. Thus, it is a big commitment to sustain a small businesses and maintain the
economic stability.

Alongside were adopted a law on measures in company, cooperative,
association, foundation and residential property law to combat the effects of Covid-
19 pandemic as well as changes to the Introductory Act to the Code of Criminal
Procedure and an amendment to the Introductory Act to the Civil Code by leading
political parties CDU / CSU and SPD [4].

Special provisions are to be introduced in Article 240 of the Introductory Act
to the Civil Code for a limited time until June 30, 2020, which give debtors who are
unable to fulfill their contractual obligations due to the Covid 19 pandemic the
opportunity to perform to refuse or discontinue for the time being without this having
any adverse legal consequences. For consumers and small businesses, this should
ensure that they are not cut off, in particular from basic supply services such as
electricity, gas and telecommunications [5], [2].

With regard to consumer loan contracts, a statutory deferral regulation and a
contract adjustment should be introduced after the deferral period has expired, with
the possibility for the contracting parties to find a different contractual solution. This
is to be accompanied by statutory protection against dismissal. If the period until June
2020 is not sufficient, the Federal Government should be given the opportunity to
extend the specified time limits by means of an ordinance. The right of the landlord
to terminate tenancies is to be restricted for leases for land or rooms.

As to the other entrepreneurs, according to the same article, with regard to
consumer loan contracts, a statutory deferral regulation and a contract adjustment
should be introduced after the deferral period has expired, with the possibility for the
contracting parties to find a different contractual solution. This is to be accompanied
by statutory protection against dismissal. If the period until June 2020 is not
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sufficient, the Federal Government should be given the opportunity to extend the
specified time limits by means of an ordinance. However, the term is now clearly
defined. These are contracts for periodically recurring services and consideration that
are fundamentally unchanged in type and scope.

This inevitably raises the question of whether the area of services of general
interest within the meaning of Art. 240 EGBGB only includes those services that
were provided directly by the state before the major waves of privatization or whether
a further understanding is appropriate. In any case, a modern understanding of
services of general interest is required. Fixed line telephones are no longer just one of
the most important telecommunications services [6].

Identifying contractual claims related to an essential continuing obligation is
likely to cause fewer problems. Even those who have already been in default of
payment can avert a contract termination based on the corona virus and the new right
to refuse performance, provided that their prerequisites were not already fully met
before the pandemic. The scope of the right to refuse performance also includes
claims for restitution, contractual claims for damages and claims for reimbursement
of expenses that arose before the regulation came into force. All of these claims are
«in connection with a contract» , as Paragraphs 1 and 2 article 240 require.

So that the right to refuse performance exists, a causal inability to perform due
to the corona virus must still be affirmed. According to the will of the legislature, this
is to be assumed if the consumer can no longer provide the service without
endangering his reasonable livelihood or an adequate livelihood of his dependent
relative would not be possible. So called micro-enterprises temporary right to refuse
performance also granted according to article 240, Section 1, Paragraph 2 of the
EGBGB. The legislator defines micro-enterprises as ¢ ompanies with up to 9
employees and an annual turnover or an annual balance sheet total of up to 2 million
euros. From the perspective of the federal government, micro-businesses are just as
worthy of protection as consumers. It has long been shown that the strict division
between consumers and entreprencurs in the BGB is not efficient and should be
erased.This includes people who enter into a contractual relationship for personal
purposes and who have to be protected by the legislature — for example due to the
lack of experience in business dealings.

The refusal of a performance can be fulfilled only under the reasonable
conditions prescribed by the law, and does not equal exemption from monetary
liability in provided cases for individuals as well as for enterprises. So, currently
active German civil law is massively supportive of people and entrepreneurs
struggling due to the limitations connected with pandemic, ensured less strict
measures of financial repayment for lawfully defined reasons including debt and
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fulfillment of essential means, which is vital in such circumstances, but such
provisions cannot be permanent, and will be later altered or removed, partially or
fully, since most of them are active only in the case of Covid pandemic and do not
carry other beneficial use or financial long term stability for the country.

Compared to the situation in Ukraine, during the quarantine period, with the
adoption on March 30" 2020 by the Verkhovna Rada of Ukraine the Law «On
Amendments to Certain Legislative Acts Aimed at Providing Additional Social and
Economic Guarantees in Connection with Coronavirus Disease (COVID-2019) «a
number of temporary and permanent changes were introduced [8].

The law amends a number of articles which regulate the terms (including the
statute of limitations) in various legal relationships. Such terms shall be extended for
the period of quarantine, established by the Cabinet of Ministers of Ukraine for the
prevention of the spread of coronavirus disease, this applies to the provisions: art. 257
«General statute of limitations», art. 258 «Special statute of limitations», art. 362
«Preferential right to purchase a share in the right of joint partial ownershipy.
Establishing accordingly that the period from the moment of notification of other co-
owners of the intention to alienate the share, after which the co-owner has the right to
sell his share to another person (not the co-owner) and 1 year statute of limitations to
the requirements for transfer of rights and obligations partial ownership [1].

Relevant changes to the statute of limitations will not be introduced in the Civil
Code of Germany, which allows us to recognize the positive innovation of the
national legislator in terms of procedural settlement of civil relations during
quarantine.

Overall, we see the tendency that in comparison with German legislator’s
approach, which is more supportive, manifesting in a number of provisions to sustain
various businesses in different forms, while our is rather sheer damage control
manner. So for us it is desirable to see in near future adoption of norms, especially in
such trying situations, that not only govern the risks, but primarily support those
affected to maintain the quality of living and economic stability.
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