IIpuemckasa H. H.
Hayuonanenwlii ynueepcumem «Q0ecckas puoudecKkas akademusy,
accucmenm Kagheopvl opeanuzayuy cyOeOHbIX U NPABOOXPAHUMENbHBIX OP2AHO8

OTAEJBHBIE ACIIEKTBI YYACTHUSA AABOKATA
P PACCMOTPEHUH JIEJI EBPONIECKAM
CYJIOM 110 ITPABAM YEJIOBEKA

Ha cerogHsmHuil JeHb KOJIMYECTBO I'paxaH YKpauHbI, KOTOPBIE BOC-
TI0JTE30BAJIHCH TIPAaBOM 00PAIIATHCS C XKaJI000H 0 HAPYIICHHH YKPAaWHO! MpaB H
cBoboy, rapaHnTHpoBaHHEIX KoHBeHImeit, B EBpomnelickuii cy 1o mpaBaM 4eso-
BEKa, BRIYHCIIIETCS yoKe He IeCATKAaMH U HE COTHSIMHU, & THICSTYaMH M ITPOIOKACT
CTPEeMUTETBHO pacTH. COOTBETCTBEHHO PACTET M KOJIMUYECTBO PEIICHUH OTHOCH-
TENbHO YKpauHbl, IpUHATHIX EBponeiickumM cy1oM o rmpaBaM 4ejoBeKa.

[IpoGiiema, Ha KOTOPYIO B OCHOBHOM yKa3biBaeT npaktuka ECITY — He-
MPUEMIIEMOCTH JKa100 ¥ OOJIBIINE CPOKH PACCMOTPEHUS THITHYHBIX 1e1 B Cyre.
K coxxaneHnunro, 60JIBIIMHCTBO 5Kalio0, M0AaBaeMbIX OT TpakJiaH YKpauHbl, ITPH-
3HAIOTCS] HETTPHEMJIEMBIMH I10 Pa3IUYHBIM MPUYHHAM — 3TO U HEHAJIKALITHH
CcyOBEKT, 1 HapyIIeHHEe MPABUII MOAAUH JKalo0bl, CBA3aHHAS C ONpeNesICHHOM
npouenypoit padorst Cyza, ¢ KOTOpOH MHOTHE TpakiaHe IPOCTO HE 3HAKOMBI.
Tak, kK mpuMepy, TOIBKO IIpU cocTaBiaeHuu xanods B ECITY, neo6xoaumo co-
OJIIOCTH AECATh KKPUTEPUEB IPUEMIIEMOCTU Y, TAKUX KaK: 00CTOATEILCTBO BpE-
MEHH, 00CTOSATETHCTBO MeCTa, 0OCTOSATEIHCTBO MO CYIIECTBY, 0OCTOATEIECTBO
JUIA, NCUYEPIIaHNue BHYTPEHHHUX CPEJICTB MPABOBON 3alIMTHI; IECTHMECITHBIN
Ccpok oOpartieHus; 000CHOBAHHOCTD KaJioObl U T. . [I03TOMY yXe Ha 3TOM,
YCIIOBHO FOBOPSI, HAUaJIbHOM 3Tare, 0000 aKTyalbHBIM CTAHOBUTHCS BOIIPOC O
[IPEeIOCTaBICHNN KBATU(PUIMPOBAHHON IOPUINUECKON TTOMOLLH.

B coorBerctBuu ¢ TpedoBanusimu ECITY npenctaBuTenbCTBO 3asBUTEIS
MOXET OCYIIECTBISTHCS TMOO0 MPO(PECCHOHATBHBIM aIBOKATOM, JOIYIIEHHBIM
K aJBOKATCKOW MPaKTHKE B JIFOOOM M3 rOCyIapcTB-yYacTHHKOB KoHBeHIMH
1 TIOCTOSIHHO MPOKUBAIOIIUMHU HAa TEPPUTOPUU OJHOTO M3 TOCYAApCTB, JTHOO
MHBIM JIULIOM (OJTM3KMMHU POJACTBEHHUKAMH, HAIIPUMED, UM IPYTUMH JIHLAMHU,
yTBEpXKACHHBIMU mpencenarenaeM Ilanarel). CnenyeT OTMETHTb, YTO COBEp-
LIEHHO He 00s13aTesIbHO, YTOOB! 3TOT aJBOKAT ObLI aBOKATOM TOr0 TOCyAap-
CTBa, B KOTOPOM IIPOXKHUBAET 3asiBUTEIb. DTO MOXKET OBITh aJJBOKAT U3 JII0OOr0
rocyaapcTsa — yuactHuka KonpeHuum.

Hrax, B mepBy1o ouepenb, HEIPEMEHHBIM YCIOBHEM JUISl BEACHUS Ieia
SIBJISIETCS] BJIAJCHNE aJBOKATOM MHOCTPAHHBIM SI3BIKOM, a UMEHHO, OTHUM H3
opuIMaNbHBIX A3bIKOB JiesiTeTbHOCTH ECITY — aHmIMiicKUM MITH PpaHIly3CKIM.
Ha nam B3rsig nuiy, npu BeiOOpe npenctaButens ceoux untepecos B ECITY,
CJIEAYET JOCTaTOYHO CEPHE3HO MOAOMTH K JAHHOMY BOIIPOCY, T. K. €CJIM Ha IEPBOM
JTarne nporecca aJBOKaTy NpUIETCS M0JIb30BATHCS MMCbMEHHBIM HHOCTPAaHHBIM
SI3BIKOM TIPH 3ATI0JTHEHUH Pa3IUYHbIX (opM, AeKIapamnii, JpyTux J0KyMEHTOB,
a Takxe npu oOMeHe coctsizarenbHbIMU ucbMamu ¢ ECITY (4To cTaHOBUTBCS
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BO3MOKHBIM U IIPY BIaICHUY MHOCTPAHHBIM S13bIKOM Ha HAYaJIbHOM 3TaIle € UC-
MIOJTE30BAHUEM OIIPEICTICHHBIX TEXHUNIECKUX CPEJCTB), TO HA 3aKITIOYHTEIIFHOM
JTale aJBOKaTy IPEACTOUT y4acTUE B OTKPBITHIX CIlylIaHUsAX. BeicTymieHue ¢
JIOKJIaZIOM U OTBETHI HA BOIIPOCHL CYAEH IPEANOIaraloT IOHUMaHUEe HHOCTPAH-
HOIf pedn Ha CITyX U BIAJCHHE YCTHOI pedblo, I1e AaXKe He3HAUNTEIbHBIC He-
TOYHOCTH IepeBOa MPOCTO HEAOMYCTHMEL TakuM 00pa3oM, OTCYyTCTBHE 3Ha-
HUsl MHOCTPAHHOI'O $3bIKa allpUOPH MOXKET JIUIIUTH aJBOKaTa BO3MOXKHOCTH
y4acTBOBATh B KauecTBe aJBokara-npencrasuteis B ECITY.

Kpowme Toro, cymecTByeT psj 0COOCHHOCTEH, CBA3aHHBIX C HATMYUEM y
aJBOKATa CleLUaJIbHBIX 3HAHUH U HAaBBIKOB IIPU IIOJrOTOBKE MaTepHAJIOB Aeja
1 pa3paboTke MO3WINH O Jemy. Pe3ynpraToM pabOTHI afBOKaTa MPH 3TOM
JIOJDKHO OBITH MOHMMAaHHUE HE TOJNBKO ()aKTOB HapyIICHUH HAIIMOHATBHOTO 3a-
KOHOJIATeIbCTBA B OMpPEACICHHOW 00NacTH, HO W IpeIBapUTEeIbHAs OICHKA
(haxTOB HapyIIEHHUS MPaB ¢ TOUYKH 3PEHHS EBPONCHCKUX CTaHAApPTOB B cdepe
3aIIUTHI TIPaB YeNIOBeKa. JIpyTMMU CIOBaMH, aABOKAT, IPEKIE YeM MPUCTY-
IUTh K U3yYEHUIO BbILICYKA3aHHBIX JOKYMEHTOB, JOJKEH UMETh IIPeACTaBie-
uue o Kousennunu, o ECITY u 006 opranu3zamnuu ero nesTensHocTH. bornee Toro,
aJBOKATy HEOOXOAMMO M3yYHTh WM IPOBECTH CPaBHHUTENBHBIN aHAIHU3 €BPO-
NeHCKUX CTaHAapTOB IO IIPaBaM 4eJIOBEKa U YKPAaUHCKOIO 3aKOHOJIATEIbCTBA.
O0s3aTenbHBIM JOIDKHO OBITH u3ydeHne npakTuku ECITY mo aHamornaHBIM
nenam, T. e. npeneneHTos ECITY. Tonpko uzyuus u nonsB noxxoast ECIIY u
€BPOIEHCKUE CTAaHAAPTHI 0 IIpaBaM 4eJI0BEKa IIPUMEHHUTEIBHO K IIOAIOTOBKE
obpamenus noseputens B ECITY, MOXHO HaiesThCs, BO-TIEPBBIX, Ha TO, UTO
xanoba OyzneT HeMenseHHo mocie ee noctymienus B ECITY 3apeructpupoBana
1 Ha4YHETCsl KOMMYHHKAIMS 10 A€y U, BO-BTOPBIX, Ha To, To ECITY npumer
pelleHye B 1oab3y gosepurens. [lon «eBponelicKkuMu cTaHAapTaMH 110 3allu-
Te MpaB YeIOBEKa» MOHMMAIOTCS IIPH3HAHHBIC EBpOMeiickIM co00mecTBOM U
3aKpeIJICHHbIE B €r0 JAOKYMEHTaxX IOpPUIUYECKHE HOPMBI, BKJIOYAIOLIME BCE
KHI3HCHHO HEOOXOAMMEBIC ITPAaBa YeI0BEKA, a TAK)KE MEXAaHU3MBI UX TapaHTHH,
3aIIUTHI M 00ECIICUCHNUS HA TPAKTHKE.

Y4uThIBas BBIIECKa3aHHOE, BUIUTCS HEOOXOIMMBIM YCOBEPIICHCTBOBATD
IIPaBOBOE PEryIUPOBAHUE NEATECIBHOCTH aJBOKATOB IO IIPEACTAaBUTEILCTBY
naTepecos B ECITY Ha 3akoHOmaTeTbHOM ypoBHE. CunTaeM 1ernecoo0pa3HbIM
JONONHUTH 3aKOH YKpauHbl «IIpo aqBoKaTypy U aJBOKaTCKYIO A€ATEIbHOCTDY
OTIETBHON TJIaBOH, B KOTOPOH OBl pacKpBIBANHChH NpaBa, 00A3aHHOCTH, IIO-
mHOMOuNS 1 (QyHKIHMH agBokaTta npu Beaerun jaen B ECITY, cnemuduueckne
TpeOOBaHUS K aBOKATY, OCYIIECTBIAIONIEMY IIPEICTaBUTEIBCTBO B ITOM MEXK-
JTYHapOIHOM CyJIeOHOM OpraHe, a TaK)ke BOIMPOC 00 omare padoTH aaBOKaTa
B HaHHOIT cepe. CrnenyeT OTMETHTH, YTO 110 CPABHEHUIO C 3aKOHOM YKPaWHBI
«IIpo agBOKaTypy», KOTOPBI YTpaTHII CUILY, B HOBOM 3aKOHE YK€ 3aKpeIlIeH
TaKoil BUJ aJBOKATCKOH AEATENbHOCTH, KaK IIPEACTABUTEIBCTBO MHTEPECOB
(GU3UYECKHUX U FOPUIMYCCKIX JIUI] B MEXKTyHAPOJHBIX CyICOHBIX OpraHax.
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Cunraem Takxke HEOOXOAWMBIM Ha 3aKOHOAATEIBHOM ypOBHE B YKpau-
HE IPEeJyCMOTPETh CO3/laHUE KOHCYJIBTAlHOHHOI'O LIEHTPa, B KOTOPOM OBl pa-
60Tanu TOTBKO aIBOKATHI, CTIEIMATH3HPYIOMHKEcs Ha JelaX UMEHHO B chepe
IIPEAOCTaBICHNUS IIPABOBOM MOMOINU B CBSI3M C OOpamIeHHMeM Ipa)kIaHAMHU B
ECITY. IIpuuem Takue aBOKAThl JOJKHBI BJIAJETh CIELUAIbHBIMU 3HAHUSIMU
0 MEXIyHApOIHOMY M €BPONEHCKOMY MpaBy, OBITH JAETaIbHO O3HAKOMIICHBI
¢ mpaktukoit ECITY. I'paxxmane YkpawHBI MOTJIH OBl OOpaTHTHCS B TaKOH
KOHCYJIBTallMOHHBIH LIEHTP U C MOMOILBIO CIIELUAINCTa IPABUIBHO COCTaBUTD
KanoOy Ha MpeAMeT IPHUEMIEMOCTH JJIs TOTO, YTOOBI CBOCBPEMEHHO 3aI[UTHTh
CBOMU IIpaBa, rapaHTupoBaHHble KonBeHuuen.

CornacHo ¢ nonoxxeHussMu ctatbu 34 3akona Ykpaunbl «IIpo aaBoka-
Typy U aJBOKATCKYIO JESATEJIBHOCTHY» BOIPOC O IIPUBICYCHUM aJBOKATOB K
JUCLUIITIMHAPHON OTBETCTBEHHOCTH B AaHHOU cdepe NeaTeIbHOCTH 00peTaeT
HOBBIH CMBICII, IOCKOJIBKY €r0 HaJijexkKalllas peanusalus JOoJIKHA CONeHCTBO-
BaTh HCKIIIOUCHHIO CIy4YaeB OKa3aHUS HEKBAIN(HUINPOBAHHON IOPUIHYECKON
IIOMOLIY IPU OCYILECTBIEHUH MIPEICTaBUTENbCTBE HHTEPECOB L B EBponeii-
cxkoM Cyzie no npasam yenoseka. Kpome Toro, cunraem, 4To oKa3aHue IpaBo-
BOW ITOMOIIM Ha HU3KOM IPO(eCCHOHAIEHOM YPOBHE IIPH PaCCMOTPEHUH /eI
B ECITY HeratuBHO Obl CKa3aJIOCh TaKXe M Ha MEXJYHapOJHOM IPECTHUKE
VYkpauHpl. DTO CBS3aHO € T€M, YTO IO aJBOKATaM, IPUHUMAIOLIUM ydacTHUE
B pacCMOTpeHUU Jell, B EBporie BO MHOIOM COCTaBISAETCS MHEHUE 00 ypOBHE
IIPEI0CTaBICHU S IIPABOBOM IIOMOLIM B FOCYJAPCTBE.

Kyaunnnu K. C.
Hayionanvnuii ynisepcumem «Odecoka 10puouyna axaoemisy,
acnipanm kageopu opeauizayii cyoosux ma npagooxopoHHUX OpeaHie

MOPIBHSIJIbHUIM AHAJII3 HABYTTS CTATYCY NPUCSAKHOI'O
MOBIPEHOI'O 3A CYJIOBUM CTATYTOM 1864 POKY TA CTATYCY
AJIBOKATA 3A YAHHUM 3AKOHOJABCTBOM YKPATHH

[MopisustHES HOpM CraryTy 1864 poky B wacTHHI HaOyTTs CTAaTyCy MpH-
CSDKHOT'O TIOBIPEHOTO Ta HOPM 4YHMHHOro 3akoHy Ykpainu «IIpo agBokaTypy Ta
aJIBOKATCBKY HisUTBHICTB» (mam — 3akoH) Bix 05.07.2012 poky mo3Bodsie cTBep-
JDKYBATH, IO Il HOPMaTUBHI aKTU CTAHOBIIATH MOCIIIOBHICTD, alle CyJacHe 3a-
KOHOZIaBCTBO ITIPO AJBOKATYpPY HE € Pe3yabTaTOM TOYHOTO KOIIIOBAaHHS HOPM
Cynogoro craryty (Cyne6nbie yctaBbl 20 HOos0ps 1864 roja ¢ M310KeHUEM pac-
CyXICHHI Ha KONX OHHM OCHOBAHBI, H3/1aHHbIe [ 0cytapcTBeHHON KaHIeIsIpHeit/
n3 1. 2-e nononHerHoe: C. — [TetepOypr, 1867. — 454 c.). lina HU3Ka TPUHIIMIIOBO
BaKJIMBHUX HOPM, SIKi MiCTATECS B CTaTyTi, He 3HAXOIUTH CBOTO BiTOOpakCHHS B
cyuacHoMy 3akoHi (ITpo anBokaTypy Ta aJlBOKaTChKY JisIbHICTB: 3aKOH YKpai-
uU Bix 05 mumas 2012 poxy// Ypsamosuit kyp’ep Bix 05.09.2012, -Ne 159).

INopiBHIOIOUH TPaBOBE PETyNIOBAaHHS MUTaHHS HAOYTTA CTATyCy PHCSIK-
HOT'0 ITOBIPEHOT'0 Ta CTAaTYyCy aJIBOKaTa MOYKHA BCTAHOBUTH, 10 3aKOH TaKOX BH-
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