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Anorania

Xapumonos €. O. Jlo mpo6;ieMy BU3HAUYEHHS 3MiCTy MOHATTA «MBiTbHE 3aKOHOJABCTBO YKpaIlHU».

Y crarTi posraggaloThed IpoOIeMHI NUTAHES BU3HAUEHHA HNOHATTA <«IUBLIBHE 3aKOHOZABCTBO
YrpaiEns», a Takok aHaIi3yeThcA 3MicT ObOTO HMOEATTA. OOCTOIOETHCA ABTOPCHKA IOBHIifA, IO 3MicT
OCTaHHBOTO He 3BOAWTECA JIHUITE IO aKTiB MUBITHHOTO 3aKOHOZABCTBA, a OXOILTIOE TAKOXK iHITI dopMu
OHUBiTHHOTO IpaBa, AK 3TafyBaHi, Tak i He 3ragyBami B IIK Ykpaimgnm.

Hawouosi crosa: 3ax0HOJABCTBO, TUBiNTbHE 3aKOHOZABCTBO, aKTH IHWBLTBHOTO 3aKOHOZABCTBA, JO-
TOBip, 3BHYAll.

AnnoTtanusa

Xapumonos E. O. K npoGieme onpefeneHus comep:KaHusd MOHATUA «IPaKJaHCKOe 3aKOHOAATENb-
CTBO YKpauHBI».

B crarbe paccMaTpuBalOTCS IPOOIEMHKIE BOIPOCH ONPeReTeHN TOHATHS «TPaskJaHCKOE 3aKOHO/A-
TeIbCTBO YEPAHHE», 4 TAKIKE aHAIU3UPYETCH COAePrRaHNe STOT0 MOoHATHA. OOOCHOBHBAETCA aBTOPCKAL
TO3UNUA, YTO COAEPKaHNe IOCHeTHETO He CBOTUTCH JHUINb K aKTaM I'PaKZaHCKOTO 3aKOHOJATENLCTBA,
a OXBATHIBAET TaKe APyTrHe QOPMEI IPAKTAHCKOTO IPpaBa, KAK YIOMUHABINNECH, TaK U He YIOMIHAB-
mueca B IIK Yrpauus.

Hawouesvie cro6a: 3aK0HOZATEIBCTBO, I'PAKIAHCKOE 3aKOHOJATENIBCTBO, AKTH T'PAKIAHCKOTO 3aKO-
HOZATeIbCTBA, JOTOBOD, OORIUATE.

Summary

Kharitonov E. O. To the problem of definition of the term «civil legislation of Ukraine».

The article deals with the issues of definition of the term «civil legislation of Ukraine». Also it
has been analyzed the content of this term. The author substantiates the position that the content of
the term «civil legislation of Ukraine» is not only the acts of civil legislation but also it covers other
forms of civil law, mentioned and not mentioned in the Civil Code of Ukraine.

Keywords: legislation, civil legislation, acts of civil legislation, contract, custom.

YIK 347.77.01
0. 1. Xapumonosa

CIIBBITHOIIEHHS KATETOPIN «IIPABOBIJTHOCUHU
IHTEJIEKTY AJIbHOI BJIACHOCTI» TA «PETYJISITUBHI,
OPTAHIBAIIMHI, OXOPOHHI ITUBIJILHI ITPABOBIJTHOCHUHN»

Y BITUM3HAHIN NMBLIiCTHII MOITMPEHNM € TOALT IPABOBITHOCHH Ha PETYIATUBHI,
opraHisami#iai Ta oxopoHHi. OCKiJbKH MPaBOBITHOCHHY iHTEJIEKTYaJ bHOI BJIACHOCTI
MOKYTb 3a3HABATH IIPABOBOTO BIIMBY Pi3HOTO XapaKTepy, € TOIMIbHAM 3’ ICYBAHHS
CIiBBiJHOIMEHHS 3a3HAUYeHNX KaTeropii.

BpaxoByioun Ty ob6cTaBHHY, IO IPaBOBIJHOCHHH iHTeJEKTyaJbHOI BJIACHOCTI,
HacaMIepe[ i mMepeBaskHO, BUCTYMAIOTh AK Pe3YyJbTAT BPETYAOBAHHS IHBIIbHUX
BiTHOCMH — IWBiJIbHI IPaBOBiIHOCHHM, KOTPi, TOJOBHHM UHHOM, € PEryJIITHBHH-
MH, PO3TJISHEMO CIIOYATKY caMe iX.

PeryaaruBai nmBigbHi OpaBOBifHOCHHH MOKYTh OYTH BH3HAUEHI SK IpPaBoO-
BU# 3B’A30K MiK yUacHHKAMHU NUBiIbHWX BiflHOCHH, IO BH3HAETHCA HOPMAaMH
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OHUBiJBHOTO MpaBa i MpH3HAUeHWH 3a0e3lMeunTH peasisallilo IMUBLIBPHAX HpaB Ta
060B’a3KiB.

Cy6’ekTaMH TaKHX NHABLIBHHX IPABOBIAHOCHH € OPHAMYHO piBHI ocobm Ta
comiaapHO-mybaiuHi yrBopenHsa [1]. Ix 06’eKTOM € BifHOCHHE MiX TI0ABMHE Ta IO-
Beginka Jiofieii. Kpim Toro, 06’ekTaMu peryiasaTHBHAUX MUBILIbHAX MPaBOBiJHOCHH
€ TAKOK KOHKpeTHi Ojara, Bu3HadeHi 3axoHom (riasum 12—15 IIK). ¥V mpaso-
BifiHOCWHAX, /e TOJIOBHUM € MWBiIbHEe MPaBO YIMOBHOBAaKeHOI 0co0mM, AKOMY Bif-
moBigae 060B’s130K iHIMOI ocobm abo oci6 He HOPYIIYBATH Ile HpaBo (OpHIAUHHN
0060B’ 130K TACHBHOTO THIY), 00’€KT IPABOBilHOCHH Y 6araThoxX BHMAZKAX Ma€ ca-
MocTiliHe 3HaueHHdI. CaMe MO0 HHOTO 1 ¢«HABKOJO HHOTO» CKJAJAIOTHCA MHUBIIBHI
mpaBoBifHOCHHE. 3arubesb 00’eKTa o3HAUae ¥ TpUIHHEHHS abo TpaHchopMalrio
BiAMOBiAHMX NUBiIbHHX HpaBoBigHocwH. IIa9 TaKMX PETYAITHBHHUX IHUBIIbHHX
TIPaBOBIIHOCHH XapaKTEPHHUM € Te, IO HA MEPBUHHOMY PiBHi BOHH € 3aTajbHUMH,
3arajJbHuM 3MiCT Ta MOPAAOK i MexKi 3AilicHeHHS AKMX BH3HAUAIOTHCI Oe3mocepe-
HIMU TPUIHCAMHE 3aKOHY. «3arajbHICTh» TAKWX HPABOBIMHOCHH HPOABIIETHCT Y
TOMY, IO 3aK0H GesmocepeflHhO BH3HAUae ocoby, KA Mae MpaBa, i He 3a3HAUAE
30008’ s13aHUX 0Cib, afipecylOUn 3arajJbHy BUMOTY He MOPYIIYBATH TpaBa BJaCHUKA
«yciM i KoKHOMY». ¥ IMHBidicTHII Taki OpaBoBigHOCHHHU IMEHYIOTH TaKO0K «abco-
JIOTHAMH » .

IMmepaTHBHO BH3HAUAIOUM 3MiCT MpaBa BJACHOCTI abo iHIMOTO PeYOBOTO HMpaBa
Ta MiJICTABU HOTO BCTAHOBJEHHS, BOHU PA30M i3 THM IIiCJIS CBOTO BUHMKHEHHS Ha-
OyBalOTh PHC JACIO3UTHBHOCTI, OCKIIBKH BIACHHUK 3[iMCHIOE CBOI MpaBa HA BJIACHHMI
poacyi.

Y mpaBoBifHOCHHAX, /e TOJOBHUM € IOPUJAMYHMIE 000B’SI30K aKTHBHOTO XapaK-
Tepy, HUTAaHHA PO 00’€KT, K ByKe HIMJIoCA BHINe, V 6araTboxX BHMAAKax He Mae
CaMOCTIHHOTO 3HAUEHH.

3 PO3YMiHHS TMOHSTTA «PETYJaOBaHHI» AK (eHOMeHY, mo 3abe3medye PyHKITIO-
HYBaHHS COIMIiaJbHUX CHCTEM, TOOTO BIOPAAKYBAHHSA BiTHOCHH MiXK OKPEMHMH 0CO-
faMu Ta ixHiMu 00’eJHAaHHAMH, BUIJIABAE TOW BUCHOBOK, II[O PETYIIOBAHHSA CACTEMH
MOsKe 3ilMCHIOBATHCS ABOMA IMJASXaMu: 1) peryaioBaHHSA CHEMiaJbHEM CY0’€KTOM;
2) camoperyaioBaHHA. SIKIO y MEPITOMY BHTAAKY PETYIIOBAHHS 3/iliCHIOEThCA CIle-
MiaJbHO YIOBHOBAKEHHM CY0’€KTOM, 110 Ma€e MOKJIMBICTDH BJIAHOTO BILIMBY HA IIO-
BeJiHKY iHIMuUX 0cib (ZepsraBa, OpraHu MiCI[€BOT'O CAMOBPSAAYBAHHA TOIIIO), TO ¥ APY-
TOMY — PeryJioBaHHSA BiIHOCHMH YYaCHHKIB BiTHOCHH 3AiHCHIOETHCA CAMHUMH ITHMH
VIaCHHKAMHU HA OCHOBi JOMOBJIEHOCTI MiK HEMH.

MoskauBicTh OGpaHHS TOTO UM iHIMOTO IMJAAXY MOB’A3aHA 3 THM, IO IUBiTHHO-
TmpaBOBHUi METOJ TPABOBOTO DPETYAOBAHHS BKJIOUYAE AK AWCIO3UTHBHI, Tak i iM-
mepaTHBHI eleMeHTH. BigmoBigno, 3ageskHo Bij sHadeHHS (IHTOMOI Bard) TaKHX
€JIEMEHTIB y PeryIlOBaHHI THX UM IHITWX BiJHOCHH BapTO pO3pi3HATH H BigmoBigHi
BHUU PETYIATHBHUX IUBLIbHUX TpaBoBifHOCHH. SIKMI0 peryaoBaHHS abCOMOTHAX
BizHOCHH (0COOMCTHX HeMAWHOBHX ONUBLIBHUX IPaB iHTEJIEKTYAJIbHOI BAACHOCTI, 30-
KpeMa) 3aTajioM I'PYHTYEThCS HA 3aCTOCYBaHHI iMIEpaTHBHOTO METOAY, TO B rajysi
peryIioBaHHS MaWHOBHX IHWBiJbHHX BiTHOCHUH IMIOEpPATHBHHUN €JeMEHT ITHBiJIbHO-
TMPABOBOTO METOAY CIOJYYAETbCA 3 JUCIOZUTUBHHAM eJeMeHTOM (HANPHUKJIAN, MPH
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peryaioBaHHI BifHOCHH IPOMHECIOBOI BJACHOCTI) ab0 B3araji mOCTYMAETHCA OCTAH-
HBOMY (OTOBipHI HMBLIbHI BIIHOCHHH Y rajy3i iHTeJeKTyaJ bHOI BIACHOCTI).

3 ypaxyBaHHAM I[i€l OOCTABHHM PETy/ATHBHI OMBLIBHI MpaBOBiIHOCHHH MOK-
Ha TOAiIUTA Ha: 1) Ti, 0 BUHAKAIOTH, MPUNHHAIOTHCH, 3MIiHIOIOTHCA TOIIO 6e3mo-
cepeflHbO Ha MifCTaBi MPHOHCY HOPM AKTiB IUBiTHHOTO 3aKOHOJABCTBA Ta MPAMO
BKA3aHWX B OCTAHHIX OPUAAYHEX (DaKTiB, i 3MiCT AKWX BH3HAUAETHCSA 3rajaHUMU
HOopMaMu (iMIepaTHBHI IUBiAbHI mpaBoBigHOCHHHT); 2) Ti, 1[0 BHHAKAIOTL HA IIij-
CTaBi BiJIbHOTO BOJIEBHSBJIEHHS YUaCHUKIB MUBIILHUX BiJHOCHH, BTLIEHOTO Y BiAMO-
BifHY mpaBOBY dQopMy, mepefbaueHy 3aKOHOM (IMCIO3MTHBHI MpaBOBiHOCHHN); 3)
Ti, 0 BUHUKAIOTh, MPUTAHIIOTHCA, 3MiHIOIOTHCA TOIO Oe3mocepeqHBO Ha MifAcTaBi
OPUMHACY HOPM aKTiB 3aKOHOJABCTBA Ta iHITHX OYOJIiYHHX AKTiB, aje 3MicT AKHX
BU3HAUAETHCA BOJEBUABJICHHSIM VUACHHKIB IMUBIIbHUX BiHOCHH, y MeKax, BCTa-
HOBJICHHX 32a3HAYeHHMMHU HOPMAMH i akTaMu (3MimaHi muUBiTbHI OIpaBOBifHOCHHH).

SIRIIO AMCIO3MTHBHI MUBLILHI MPABOBITHOCHHN € PE3YJILTATOM 1 MpaBoBOO (dop-
MOIO CaMOPETry/JIIOBaHHSI ONUBiJIbHUX BiTHOCHH, TO iMIIEPATHBHI Ta 3MilIaHi MUBLIbHL
TMPABOBiIHOCHHY € Pe3yJIbTaTOM i mpaBoBoI0 GOPMOI0 MYOIITHOTO VIpPaBIiHHA ITH-
BiThHUMY BifHOCWHAMU (IyOJiYHOTO BTPYUAHHS B Tajly3b MPHBATHUX BiTHOCHH).

Paszom i3 TuM He3asesKHO Bif iX pisHOBHUIY peryasaTHBHI MUBLIbHI IPAaBOBiAHOCH-
HHE € 3aC000M i pe3yabTATOM COI[iaJbHOTO PETYNOBAHHS. ¥ 3B’SI3KY 3 UM BHHHUKAE
HEOOXiHICTh PO3MEKYBAaHHS PEryISTHBHUX MUBLIbHUX TPABOBIIHOCHH Ta PeryJs-
THBHUX aMiHiCTpAaTHBHO-MPABOBHX BiflHOCHH, 3 SKMMH, BJAacHe, i MOB’A3YIOTh BH-
KOHAHHS YIPaBJIiHCHKUX (PYHKITIH.

ITopiBHIolOUWHM [Ba 3rajlaHWX BUJM TPABOBiJHOCHH, HacaMIepel CJiJ 3BEPHYTH
yBary Ha TaKy XapaKTepHY PHCY, BAACTHBY AJSI BCiX TyOTiUHWX TPaBOBiHOCHH
B3araji, Ik Te, 1[0 BOHHU € CBOTO POAY «MEPBUHHAMH» CTOCOBHO CYCHiTbHUX (Biaj-
HEX) BigHocuH. [IpaBoBi BigHOoCcHMHM y rajysi mybiaiuHOTO IpaBa B3araii, a oTKe i
B Tajly3i afMiHicTpaTHBHOTO TpaBa, M0 € TOJOBHUM MPOSBOM IpaBa MybaiuHoTO Ha
piBHI HamioHAJbHOMY, BHHHKAIOTh, 3MiHIOIOTHCS Ta IPUNUHAIOTHCA TiIbKH Ha Iij-
cTaBi (32 YMOBHU HasBHOCTi) MpaBOBUX HOPM, IO MiCTATHCA B aKTaX 3aKOHOJABCTBA,
KOTpi OesmocepefHBO MOPOAKYIOTH MPABOBi BiAHOCHMHHM i peati3yloThcs Yepe3 HHX.
Mixk muMu SBHAIAMHA (HOPMOIO, MO BCTAHOBJIEHA aKTOM aJAMiHiCTPATHBHOTO 3aKOHO-
JaBCTBA, Ta afMiHiCTpATHBHO-IPABOBHMHE BilHOCHHAMH) iCHYE MPpHUYAHHHUN 3B SI30K.
Came y mybaiuHnNX, 30KpeMa aJMiHiCTpaTHBHO-MPABOBHUX, BiJHOCHHAX AOCATAETHCS
MeTa MpaBOBOI HOPMH, IPOABIAEThCA 1i peajbHa cuja Ta eeKTUBHICTD.

3a3HAUMMO, IO CYCILIbHI BifHOCHHHM Yy raJjy3i HpHBATHOTO IpaBa 3a IEBHUX
VMOB MOKYTb OIIOCEPEIKOBYBATHCA IHIMUME (HEIOpUAMUYHMMEH) HOopMamu. Tomy
y Iifl rajgysi MOKJIHBA TaKa CHTyallid, KOJH IHUBiIbHI BigHOoCHHHE CTOpiH B3araii
He TOTPeOYTh MpaBOBOTO BTPyuaHHS. MOKHA TPHIYCTHTH, IO caMe y 3B’ A3KY
3 OUM y ocTaTouHili pegakiii [[K HeMae 3rajkm mpo ODUBLIBHI «IpaBOBigHOCHHN»
(mo BigmocaTh Ao HepodikiB LlusinbHoro xogexcy [2]), a HaeTbcsd mpO «IHBiIABHI
BigaOCHHHE>» (cT.cT. 1—10), «UHBiLILHI IpaBa Ta 000B’A3ku» (cT.cT. 11—14) Tomo.
OueBuaHO, UM HEpeCIiAyBajacia MeTa MiTKPECAUTH BiJHOCHY He3aJe)KHICTDH icHY-
BaHHA NUBLILHEX (TOOGTO MIPHBATHOIPABOBHX) BiJHOCHH Bijf HOPM aKTiB MHBLIHHOTO
3aKOHOJABCTBA Ta AepsKaBHOTO mpuMycy [3]. AfsKe A0 peryaIoBaHHA MUBLILHUX Bif-

N WAILERNY g HoAung VAVdIl I NAVRIAY MNALIIOdIT THIIV ALY

9

CI08'TT°ET 2

WINIA



AKTYAJIbHI TPOBJEMU JTEPKABU I ITIPABA. Bunycr 65. Beraatra Ne 2. 13.11.2012. MMM

118 AxmyanoHi npobaemu depxasu i npasa

HOCHH aKTH IUBiTHHOTO 3aKOHOJABCTBA, 3acO0M MYyOJiuHOTO ([ep/KAaBHOTO) BILIUBY
TOITO MOKYTb 3aCTOCOBYBATHCS, a MOKYTh i He 3aCTOCOBYBATHCS, AKIO MisK ydac-
HAKAMH TaKUX BiTHOCWH He BUHHKJO CIIOPY, abo CIIip, AKHi BUHUK, VPETyIbOBaHI N
33 B3a€MHOIO 3T0JI0I0 CTOPiH MUX BiHOCHH.

Bracaifok cKJIaZHOTO XapaKTepy NPaBOBiTHOCHH iHTeJEeKTYaJbHOI BJIACHOCTI,
30KpeMa, TOEAHAHHSA B HUX MPUHOMIB iMIEPATHBHOTO Ta AMCIO3ZUTHBHOTO PETYJIIO-
BaHHS, PETYJAATHBHOTO Ta OXOPOHHUX €JIEMEHTIB TOINO, BOHH MOMKYTb OyTH AK pe-
IyJASATHBHEME, TAK i opramisamidiHumu. AJje HIpH IbOMY OijJIbII THUIOBHMH € caMe
PeETryIATABHI IPaBOBITHOCUHH.

OcobaMBOCTI PEryAATHBHHX IHUBIIBHHX IPABOBIJHOCHH iHTENEKTYaJbHOI BJac-
HOCTi 3YMOBJEHi THM, IO BOHU € pPe3YJIbTATOM BHKOPHUCTAHHS KOMOIHOBAHOTO
cmoco0y IOpHAUYHOTO BIJIMBY HA VUACHHKIB BimoBigHUX BiHOCHH (iMmepaTmBHE
BU3HAUEHHS MifiCTAaB BUHWUKHEHHS NPaB iHTEJEKTYaJabHOI BJIACHOCTI Ta TMOPIAKY
oopMieHHA Y HeOOXiTHWX BHUNAZKAX TaKWX MPaB i JAUCIO3WTHBHE BU3HAUEHHS
MOKJIMBOCTEH aBTOpa MO0 BUKOPUCTAHHSA TBOPY TOIIO), & TAKO/K MaloTh 00’ €KTOM
pe3yIbTaTH iHTEJIEKTYaJ bHOI, TBOPUOI AifAJBHOCTI SK CIEIiajJbHO BHOKPEMJECHHUMH
BHJ Ojar muBidizamii, 1o s3aiiMae okpemMe Micile y cucTeMi 00’€KTiB IUBIIBHAX IpaB
(pesyabTaTH IHTEJIEKTYaTIbHOI, TBOPUOI AifJABHOCTI Ta iHIIi 06’€KTH IpaBa iHTEJEK-
TyaJabHOI BiaacHOCTi — cr.cT. 177, 199 IIK Vrpainm).

Pasom i3 TEM 00’€KTOM peryJIAiTHBHHX IPABOBIJHOCHH iHTEJEeKTYaJbHOI BJAC-
HOCTi MOKyThb OyTH iHmmi Osara, AKi cTalOTh UM MOKYTh CTATH IXHIM «CYIyTHIM»
00’€KTOM 3a TIEBHUX VMOB (BHKOHAHHS POOOTH TBOPUOTO XapaKTepy, HajaHHS IIO-
CJIYT 100 06’eKTiB aBTOpPChKOro mpaBa — cT. 433 LIK Ykpaium — roio).

Topraounch 0co6IUBOCTElH MPAaBOBIAHOCKH, OB’ A3aHUX i3 opraHisallieo MUBiIb-
HEX Bi[HOCHH, BapTO 3TaJaTH, N[0 MUTAHHS BU3HAUEHHA CHiBBiJHOITEHHSI «MaWHO-
BHX» Ta «OpraHizamifiHWX» BiffHOCHH cBoro uacy Oyiam mpeAMeToM guckycii. ¥ xoxi
miel guckycii ogHi HAyKOBII 06CTOBANH Ty MO3HINi0, M0 OpPraHi3amilini BigHOCHHA
€ JIWTIe TMEPEeyMOBOI0 BHHWKHEHHS MAaWHOBMX BiTHOCHH, a He BiacHe MaWHOBUMH
BigmocuHamu [4], iHImi — 3amepeuyBajd IIPOTH TOrO, IO OpraHi3aIliiHi BiZHOCHHA
Ha TEBHUX €TamaX CBOTO PO3BUTKY MOYKYTH TMEPEPOCTH Yy MAaWHOBi, JOBOASUH, IO
BOHM OYJVIOTBbCA BHRJOUHO Ha 3aCafjaX «BJANH i MifTOPAARYBAaHHS» , PETYIIOIOTHCI
HOPMaMH aIMiHiCTPaTUBHOTO, (hiHAHCOBOTO TOIIO IIPaBa i He PETYII0OIOThCI HOPMAMHU
IUBiabHOTO ImpaBa [5].

Xoua 3azHadeHa AMCRYCiA BinOyBajgacd JOCHTH NTaBHO, OJHAK CJifl 3a3HAUMTH,
mo came MogudiroBana mosuiis C. M. Bparycs, BifmoBigmo g0 Kol opramisamiiiai
BifHOCHHH peTyII00ThCcd HOPMAMH aMiHiCTPATHBHOTO Ta iHIMKUX, 6IM3BKUX A0 HBO-
o, rajgyseil mpaBa, aje He MPaBOM IUBLIHHAM, (GaKTHUHO OyJa MOKJIaJeHA B OCHOBY
KOHIIEMIIii CyTacHOTO BiTUMSHAHOTO TOCIOJAPCHKOTO 3aKOHOJABCTBA.

Ile BumauBae 3 Toro, Imo ariguo wactumm Apyroi ct. 1 IIK g0 MaliHOBHX BifHO-
CHH, 3aCHOBAHHMX Ha aJMiHicTpaTHBHOMY a00 IHITOMY BJAAHOMY HifMOPAAKYBAHHI
OfHi€l CTOPOHM iHIMi# CTOpOHI, MUBLIbHE 3aKOHOAABCTBO HE 3aCTOCOBYETHCH, AKIIO
iHITe He BCTAHOBJIEHE 3aKOHOM. BapTo 3asHaumTH, IO caMe Ig HOPMa ¥ CYKYIHOCTI
3 TIOJIO}KEeHHSIM dacTuHE Apyroi ct. 9 11K, 3rifHO 3 AKAM «3aKOHOM MOKYTH OYyTH
mepeabavenHi 0co0GJIUBOCTI peryJaoBaHHA MaWHOBHX BigHocumH y ctepi rocmomapio-
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BaHHS», 3HAUHOIO Mipol0 CJIYrye IMIATPYHTAM ByKe CYJacHOI AMCKYCII IMI0A0 posMe-
skyBauad chepu mii IIK ta 'K Ta Bu3HAaUeHHA CIiBBifHOIMEeHHS IX Ail SK 3arajJbHOTO
Ta CHEeIiaJbHOTO 3aKOHIB.

3 ypaxyBaHHSIM IHX OGCTABUH, IOBEPTAIOUHCH N0 HUTAHHS MPO TaJdy3eBy Ha-
JIe;KHICTh OpraHisalidHUX BiTHOCHH, HacaMIepeJ MAaeMO BCTAHOBUTH O3HAKH Ta IO-
HSTTS OCTAHHIX, a DOTIM ByKe IepedTH [0 3’SICYBAaHHSA BHOPABAAHOCTI IXHBOTO Bij-
HeCceHHS [0 rajaysi agMiHiCTPaTHBHOTO UM MUBLIBHOTO IIpaBa.

OTKe, BCTAHOBHMO, III0 B3araJii MacThCd Ha YBa3i Wi MOHATTAM «OpraHisaiiis
Ta «opramisoBamocTi». OCKIJIBKHM Y IIBOMY BHIAAKY BJACHE «OpraHizallisg» Ajd Hac
HE € IPEIMETOM CIEMiaabHOTO JOCTiTKeHHA, OOMeRUMOCS 3’ ICYBaHHAM BH3HAYATb-
HAX, 3aTaJTbHONPHNHATAX PHC MHOTO MOHATTA.

Sk BUmIMBae i3 BU3HAUEeHHSA HMOHATTS <OpraHisamis», koTpe MicTuthea y IOpu-
JUUHIN eHIUKJIomenil [6], KaTeropia «opraHisamifiHa TiSJbHICTB» Y KOKHOMY pasi
OB’ sI3aHA i3 BOOPAAKYBAHHAM Ti€l UM iHITOI cCHCTEMH, peryaioBaHHIM Ii ZisabHOC-
Ti, TOOTO 3 YVIPaBIiHHAM V MIHAPOKOMY 3HAUEHHI MHOTO MOHITTS.

Ot:Ke, 3a CBOEIO CYTTIO OpraHisallifiHi BiTHOCHHH € MEBHOIO Mipolo BijmocmHAMH
VIPaBJIIHCBKEMH, KOTPi 3HATHOIO Mipoio I'PYHTYIOThCS Ha MiAHOPIIKYBaHHI OZHOTO
ixaporo yuacHuka inmomy (cybopamHaIii) i 4acTo peryaoloThesad HOPMAMHE afMiHi-
CTPAaTHBHOTO MpaBa Ta iHIMUX TYOIiUHO-TPaBOBUX rajyseii.

PasomM i3 THM ympaBiiHCBKiI BiZTHOCHHHW Y ITHPOKOMY 3HAUeHHI CJI0BA He BUKJIIO-
yaloTh ICHYBaHHA M TaKWX IHUBiJbHUX HPaBOBIZHOCHH, AKi BHHHKAIOTH Yy Ipoleci
BIOPAAKYBaHHS, OpraHizalii iHIIWX MUBIIBPHAX BigHOCHH.

Ilo TakmxX OWBiIBHUX OpraHi3amidiHUX BiZHOCHH, 30KpeMa, BiJHOCATH pizHOMAa-
HiTHI mWBiIbHO-MpaBoBi (opMm, mOB’sA3aHi Ge3mocepedHBO i3 TOCIOZAPCHKOIO [i-
SAbHICTIO, 3 KOPIOPATHBHAMHM BifHOCMHAMM, [eJIeTyBaHHAM MOBHOBAsKEHbB, Peai-
samiero (ismunuME ocobamMm Aedkux MalHOBEHX mpaB Tomfo [7]. Taki BizHOCHHEH
€ «OpraHisamifHMMU», OCKLIbKYM, BHHHKAIOUN Ha MifCTaBi Aep:KaBHHX HOPMATHB-
HEX TPUIINCIB, BOHW PAa3oM i3 THM caMi BHKOHYIOTH OpTaHi3yiouy, BIOPAJKOBYIOUY
poab. Taki BiTHOCHHH € «IUBLIBHUMHA>», OCKLIbKH BOHH MAalOTh 3MiCTOM CYCHLTbHI
3B’A3KH, COPIMOBAHI Ha BHOPAJKYBAHHA MAaHHOBHX Ta IHITHX IIpaB i 000B’dI3KiB
VUaCHHUKIB IMuBiIbHUX BigHOCHH. Taki BifHOCHMHM CTalOTh «IHBiIbHO-MPABOBHMU>,
OCKiJIbKYM BOHM BPETYJIhOBaHI HOpMaM¥ IMUBiTHHOTO 3aKOHOIABCTBA.

IIpu mpomMy opraHizamifiHi HMUBLTbHI NMPaBOBiZHOCMHU He € CAMOJOCTATHIMH.
Boru «006cayroByioThy iHINi, OCHOBHI IHBiIbHI IPABOBIHOCHHH, BUCTYIAIOUN 32CO-
60M YHOOPAAKYBAaHHS OCTAHHIX. 3B’S30K opraHisamifiHMX OUBLIHPHUX MPaBOBiTHOCHH
3 iHIMMMY MUBLTbHUME MPAaBOBiTHOCHHAMY MOYKe MATH HeOJHAKOBe 3HAUEHHS i He-
OJIHAKOBY KOHKDETHY CIPAMOBAHICTh 3aJI€3KHO BiJf TOTO, PO SKWI KOHKPETHHN eTat
V PO3BHTKY MaMHOBHX 200 0COOHMCTHX HEeMAHHOBHX HHUBLIBHHX BiJHOCHH HIeThCd.
IIpu npoMYy B OJHHX BUMAAKAaX OpraHizalliliHi IpaBOBifHOCHHM BHCTYMAIOTH SK CBO-
epigHa opramisamiiina mepegymoBa (popMyBaHHS, 3MiHH a00 MPHIIHHEHHS TOTO YA
IHITOTO MUBiTHHO-IPABOBOTrO 3B’ I3KY Cy0 €KTiB, B iHIMHX — OpraHisalliliHO-IPaBoOBi
BiTHOCHHY € OTHHM 3 €JIEMEHTIB MUBLILHAX IPABOBiAHOCHH, AKi BiKe icHYOTH [8].

CoenudiuHIMY € OifCTaBU BUHHKHEHHS OpraHisalifHUX IMUBLIBPHUX IPaBOBiIHO-
cuH. Xo1Ua y IedKUX BUMATKAX BOHM BUHUKAIOTh Ha MifcTaBi J0oroBopy abo y mpoieci
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#ioro BUKOHAHHS, ajie GiIbII BJAACTHBAME /JS iXHHOTO BAHUKHEHHA, 3MiHU a60 TpH-
OHHEHHA € TakKi ImifcTaBu, AK HyOTiuHmi akT (aKT yOpaB/iHHS, agMiHiCTpATHBHHK
arT ToIfo). KpiMm Toro, me Moske OYTH OJHOCTOPOHHIN IPAaBOUHH «iHiMiaTHBHOTO»
VUacHWKA NMUBLIBHUX BifHOCWH (HaMpHKJIAJ, CIafKOAaBIA-3aTI0Bilaua, 3aTOBIT SKO-
T0 € MiCTaBO0 BUHWKHEHHS MEBHUX CHATKOBHX MPABOBiHOCHH Y MalOyTHBEOMY).

3 ypaxyBaHHSAM BHKJAJEHOTO OpraHizaliiHi MUBiJbHI OpaBOBiZHOCHHE MOKHA
BH3HAUHMTH 9K coenudiuHi peryIaTHBHI MEBiIbHI IpaBoBigHOCHHH, 1[0 3abe3medy-
0Th YIOPIAKYBAaHHS iHIOWX MUBLTbHUX BiTHOCHH IMJIAXOM OpPraHi3amiHUX 3YCHIb
cy0’eKTiB TMUBiIbHUX BiHOCWH, JejeTyBaHHA HWMH BJACHHX HpaB Ta 060B’sI3KiB,
dbopMyBaHHA COIMiaIbHUX YTBOPEHD, CTBOPEHHS iHIMHX TIEPeIYMOB /5 BUHAKHEHHSI
OUBLIBHAX IIPaB Ta 060B’I3KiB TOIIO.

3ajieskHO Bifi 3ac006iB, 3a JOIMOMOIo0 AKHX 3AiHCHIOETHCA peryaoBaHHA (TOOTO
Bif cHiBBifHOIMEHHS B HUX AWCIO3UTHBHUX Ta iMIEpaTHBHUX €JEMEHTIB) MOMKJIH-
BHUM € HOJiJ OpraHisamiiHWX NMUBLIbHAX MPaBOBIZHOCHH HAa:

1) iMmepaTuBHI opraHisamiiini HEBiABHI mpaBoBiHOCHHH. XapaKTepPH3YIOTHCH
HasgBHICTIO €JIeMeHTiB JePyKAaBHOTO peryiaioBaHHA (yOpaBiiHHA). SIK mpaBugo0, Of-
HAM 3 YYaCHUKIB TaKUX BiJHOCWH € BIafHHUIH Y0 €KT (Jep:KaBHHI oprad, oprad
VIOpaBJIiHHA TOIO). IMIepaTHBHI opranisamiiini nuBiabHI IpaBOBifHOCHHN BHKOHY-
I0Th POJb TEPEYMOB BUHUKHEHHS, 3MiHHN, IPANHHEHHA iHIMUX MHUBIIBHAX MPaBO-
BiziHOCHH, a iHoAi # posb 3ac00y KOHTPOJIO 32 HAJEIKHOI peaisamicio MUBLIBHAX
mpaB Ta 000B’A3KiB (JMeriTHMaris pe3yabTATiB IHTEJIEKTYaIbHOL, TBOPYOIL AisJAbHOCTI
romo). Bosig yuacHWKiB MUBiIbHWX TMPABOBIAHOCWH Mae 3HAUEHHSA JHINE Yy MeXKax,
BU3HAUEHWX aKTaMU 3aKOHOJaBcTBa. CJif 3a3HAaUMTH, 1110, HA MEPITHUH MOTIAA, Ha-
MPHKJIAJ, JeTiTHMAIIiA Pe3yabTaTiB iHTeJeKTyaabHOI, TBOPUOI AiAJbHOCTI 3a CBOIM
XapaKTepoM € HOpMaMH aJMiHiCTpaTHBHOTO IIpaBa, OJHAK BiAMOBiIHI HOpMH Mic-
TATBCA # y NWBIIBHOMY 3aKOHOTABCTBI, a BiacHe JAep:KaBHA PeECTpallifi € eJeMeH-
TOM TIPOIeypH BUHUKHEHHS NMpaB iHTEJIEKTYaabHOI BJACHOCTI Ha MEBHUH 00 €KT.
Tomy GeszacTepeKHO 3apaxoByBaTH IIi BigHocuuE [0 chepu Ail agMminicTpaTHBHOIO
IpaBa € HEBIPpHAM, BOHH HaJeyKaTh 0 TAKOTO BHAY OpraHisalifHUX MUBLIbHAX Ipa-
BOBiHOCHH, AK iIMIepaTHUBHi OpraHisaliifHi MUBiIbHI TpaBOBiTHOCHHN;

2) IMCIO3WTHBHI opraHizamiliHi MuUBiAbHI mpaBOBifHOCHHU. XapaKTepPH3YIOTHCI
mepeBaKaHHAM iHITiaTHBH Ta BOJII YUAaCHWKIB MUBLIBPHEHX IpaBoBigHocwH. € 3aco-
OGamMu 3a0esmeueHHsA peatizallil MUBIIbHUX TMpaB Ta 000B’sI3KiB. BHKOHYIOTH POJIb
BayKeJIs Iepepo3mo/iiy mpaB Ta 000B’A3KiB yUaCHHKIB IUBIIbHAX IPABOBiAHOCHH,
opragizamii ymMoB s ix Oi1bIn eekTuBHOI peasisamii (Taki, Mo AeaeryoTh mpasa
Ta 06oB’43KH, Tomo). Tak, Xoua fJd BUHUKHEHHS i 3/ilfiCHeHHA aBTOPCHKUX MpPaB He
BUMATaeThCcd BUKOHAHHSA SKHXOCh (PopMaTbHOCTElH, aBTOp MOXKE 3apeeCTPYBATH iX
y oiliffiHuX Aep:KaBHAX peecTpax y HopaaKy, BusHauenomy [loctamoBoio KaGinery
MinicTpis VYrpainu «IIpo gepskaBHY peecTpalilo aBTOPCHLKOT'O IIpaBa i JAOTOBOPIB,
SIKi CTOCYIOTBCS IIpaBa aBTopa Ha TBip» [9].

[ITo cTocyeThbesa XapaKkTepy B3a€MO3B 3Ky MUBLIbHAX OXOPOHHUX ITPABOBiTHOCHH
Ta DUBiIPHUX MPaBOBITHOCHH iHTEJEKTYaAJbHOL BJAACHOCTi, TO TYT HacaMIepea BapTo
3rafiaTH, III0 B HAYKOBHX IIYOIiKamifAX 3 BigmoBigmol mpobieMaTHKK HAeThed AK MPO
«IIpaBOOXOPOoHHI BigHocmEN>» [10], Tak i mpo «oxopoHHI mpaBoBigHOCHHEN>» [11] ToOIIIO.
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3 1IHOT0 MPHBOAY BapTO 3a3HAUUTH, IO OOHIBA MO3HAUEHHSA € IIIKOM TPHHHAT-
Hi, IpoTe i3 THM 3acTepesKeHHAM, IO TYT MOKe MATH MicIle TIOTJIAA HA BiimOBigHY
mpo0JeMy Iif pisHHMH KYTAMH 30pY, AKHH HeBHOIO Mipoio BIJIMHYB HA TepPMiHOJIO-
rifo, AKa CKJAJACT CTOCOBHO JOCTiA:KEHHSA MbOTO IPAaBOBOTO SBHUIIIA.

[lepmuit 3 MOKINBUX, OUEBHIHO, MAE OCHOBOIO OMIHKY I[bOTO BHAY BiHOCHH SK
cHUCTeMH 3B’A3KiB, [0 BUHHKAIOTh TA iCHYIOTH 3 MeTOK 3a0e3leueHHA peasizalii
00’eKTHBHOTO TIpaBa AK CYCHiThbHOTO (PeHOMEHY, TOOTO TMpaBa AK TAKOTrO. ¥ IMbOMY
BHUIAIKY «IIPABOOXOPOHHI BiHOCHHM», OUEBHAHO, MOKYTb PO3TIAAJATHCA AK OKpe-
Me TIpaBoBe SBHINE, MeTa BHOKPEMJEHHSA SKOTO — Iie, HacaMIlepes], 3aTOCTPeHHS
VyBaru Ha cuenudidHAX BIACTHBOCTAX THX Tajy3eil mpaBa, KOTpi OibImoio 4m MeH-
IO Mipolo MaloTh «KapajbHy» COPAMOBAHICTh, CAVTYIOUH AJS AEPIKABH iHCTPY-
MEHTOM TOKapaHHS, BUXOBAHHS Ta MEPEBUXOBaHHA rpoMajsan. Ha Takomy camomy
OiAr'PYHTI MOKYTh OYTH BHOKPEMJIEHI «IPABOOXOPOHHI ranaysis, f0 AKAX TPagWIlili-
HO BiJHOCHJIM KpHMiHaJbHE Ta aAMiHiCTpaTHBHE IIPABO.

Takuit migxif, sHauHOIO Mipoio, OYB BJACTHBHI pPafdHChbKil KoHImenmil 3aKoHO-
TBOPUOCTi, 1110, 30KpeMa, 3HAXOJUJIO BifoOpaskeHHS Y TpaJumiiHNX GHOPMYIIOBAH-
HIX MOJIOKEeHDb PO BiAIOBiZaIbHICTh Y aKTaX 3aKoHOAaBCTBA. MosKAnBO, HAHOLIbIO
SCKpPaBO 3ralaHuil MigXif MpoABHBCA Y TOMY, Ifo Ha Bigmimy Bix Kogercy Yrpainm
Mpo aAMiHiCTPaTHBHI IpaBOMOPYIIEHHA He icHYBaj0 Kogu(iKoBaHOTO aKTy, KOTPHI
OyB OM IPHCBAYEHHUN «IO3UTHBHOMY PeryJIIOBAHHIO» BifHOCHH y Iilf rajysi.

Hocaigkennd mpobaeMu TPAaBOOXOPOHHUX BiIHOCHH i TAKWM KYTOM 30py OyJI0
3alOYATKOBAaHE 1 CTAJO IPeIMeTOM AMCKYCil Ha TepeHaX 3arajbHOI Teopii mpaBa Ta
rajgyseBux Hayk micad toro, Sk M. I'. AnekcanapoB o0I'pyHTYBaB TOUKY 30py, Bif-
TMOBiIHO 710 AKOI MOPYIMEHHS MPaBOBOI HOPMH TATHE BAHWKHEHHS MiK IpaBOIOPYII-
HAKOM Ta KOMIIETEHTHHM OPraHOM JAEPyKaBH OCOOIMBOTO IPABOOXOPOHHOTO MPaBO-
BOTO BiTHOINEHHS, IKe Ma€ HAa MeTi 3aCTOCYBaHHA /[0 MOPYITHUKA MEeBHOI CAHKIIII Y
BUIAAKY OifTBepAKeHHA HelpaBOMipHOCTI BumHeHo1 il [12].

Taka mosuiia HabysIa MOMITHOI MONYJIAPHOCTI ¥ pagdHChKil IopuAnUYHIN JiTepa-
TYpi, 110 TOSCHIOETHCSA BYKE 3TaJaHMMU BHUIE TOTJISIaMU HAYKOBIIB Ta MPAKTHKIB
Ha TPpU3HAUEHHS TPABOBUX HOPM Ta BH3HAHHAM JONLIBHOCTI MiKPECJEHO UiTKOTO
PO3MEKYBaHHS PeryIATHBHHEX Ta OXOPOHHHX IpaBoBigHocuu [13].

IIpote fesiki HayROBIIi IIe B PagdHCHKI UacH KATETOPHYHO 3aTePeUyBaIH MPOTH
KOHIENITii BUHUKHEHHA Ta iCHYBaHHA OCOOJHMBOTO OXOPOHHOTO MPABOBOTO BifHO-
IDeHHA IIPH IOpyImeHHI HopM mpasa. Tak, C. M. BpaTych BBakaB IOMHJIKOBHM
TaKu# migxif, TiAKpecIo0uH, 10 IOPHANYHA BiAMOBiAAIbHICTD € HEBIAALIBHOWIO Bij
MEPBiCHOTO MaTepiaJbHO-MPABOBOTO BifHOIMEHHA, a OT/Ke BAHMKHEHHSI HOBOTO 0XO-
POHHOTO TIPaBOBOTO BiTHOIMEHHS TYT € HEMOKJIMBHM [14].

BunpasganicTs 3a3HaueHOI MO3HUIil ¢Tae OLIBIT OUEBHAHOI HA CYJACHOMY €TAIlli
PO3BHTKY KOHIIEIIIil IpaBa B3araii i, 30KkpeMa, Ha TJi TpaHchopMaIliii posyMiHHS
CYTi afiMiHiCTpaTHBHOTO IpaBa SK raJysi, 10 Mae Ha MeTi, HacaMIiepe], He BHKO-
HaHHA 0XOpoHHUX (YHRIIN AK TaKWX, a € 3ac000M 3a0e3TeueHHA YIPaBIiHHSA CyC-
TiTbHUM TIPOIECAMH 32 JTOMOMOTOI0 METOMIB 3a0XO0UEHHS Ta JAepsKAaBHOTO MPHMYCY.
ITpu miboMy AepsKaBHUN TPUMYC, SKWH BHKOPHUCTOBYE MyOaidHA BJAaja, BUCTYIAE AK
03HAKa He 0CODJMBUX, OKPEMHUX IPABOOXOPOHHUX BifIHOCHH, a € €JIeMEHTOM MeXa-
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HisMy (QVHKIIIOHYBaHHS PeTyJaATABHHX TPAaBOBiJHOCHH, a BJAacHe TaK 3BaHi «IIpa-
BOOXOPOHHI BiIHOCHHM» He € CAaMOCTiHHMM TPABOBHM SBHIIEM, a ABIAAIOTH COGOI0
«BHMYIOEHE MPOAOBKEHHA PETYIATHBHAX IIPaBoOBigHOCHH» [15].

3pobiieHnii BHCHOBOK Jla€ IIiJICTABM BiMOBHTHCS BiJi BUKOpPHCTAHHS KaTeropii
«IIPAaBOOXOPOHHUX BifHOCHH», a, HATOMiCTh, BUKODHCTOBYBATH TEPMiH «OXOPOHHI
BigHOCHHM», MAIOUH IiJi HUMH Ha yBasi Ty Ipylly BiIHOCHH BiAmoBigHOI raaysi mpa-
Ba, SKa 3abesmeuye HOpMajgbHe (DYHKIIOHYBaHHSA PETYIAITHBHUX HTPABOBiIHOCHH Y
it raaysi. (CTOCOBHO IpegMeTy HAIIOTO PO3TJILAY Iie € IUBLILHO-MPAaBOBi OXOPOHHI
BigHOCHHH.)

Takxa BiZMOBa 03HaUae He 3MiHY 30BHINIHBOI TEepMiHOJIOTII, a HigKpecIeHHS Tiel
00CTaBUHM, IO X0Ua IUBiIbHE MPABO B MIiJIOMY i € TaIy3310 PeryIaTHBHOIO, OPi€HTO-
BaHOI0 HA BUHMKHEHHS IMUBLIBHUX PETYAATHBHUX MPAaBOBiTHOCHH, aje OKpeMi Horo
HOPMH i HaBiTh pO3AiaM MOKYTb BHCTYHOATH AK IOPHAWYHI IMifCTABM BHHAKHEHHS
OXOPOHHHX TIPAaBOBiTHOCHH.

Y Bumazikax, KoJH B MO3UTHBHOMY PeryJaOBaHHI Bif0yBacTbes «30ili», pe3yin-
TaTOM TaKoOl aHOMAJIii cTae TpaHchopMaImis peryJaATHBHHX IPABOBIHOCHH V iXHE
MpooBKeHHS (pi3HOBH/) — IHUBLIbHI OXOPOHHI IIPaBOBiAHOCHHH.

PosrasgaTn muBiIbHI OXOpPOHHI IPABOBiIHOCHHE AETAJbHO TYT HeMae HeoOXif-
HOCTi, OCKiThbKM BH3HAUAJIHHOIO KATETOPi€I0 MUBITHHOTO MpaBa yce 'K TaKH € PeTy-
JATABHI IMUBIIbHI MpaBoBigHOCHHHU, AKi Bifo6GpaskaloTh CyTh IIiel rajaysi, mio € 3a
CBOEIO MPUPOJIOI0 PETYAATHBHOI. PasoM i3 THM, OCKilbKM 3a MEBHUX YMOB MOKJIH-
Be BHHHKHEHHS NMUBLIBHUX OXOPOHHUX IPaBOBiAHOCHH abo TpaHchopMallis perys-
THBHHX IIPABOBiTHOCHH Y OXOPOHHI, JOIiJbHO TOPKHYTHCS CYTi OCTaHHIX, iX Bif-
MiHHOCTeH Bif Pery/IATHBHHX NHUBLILHHUX IPABOBIJHOCHH, a TaKOK IIACTaB IXHHOTO
BUHHKHEHHA (200 IepeTBOpPEeHHS MEpITHX HA Apyri). SIKIO peryaaTHBHI IMUBiTbHI
mpaBoBiTHOCHHA € (HOPMOIO BTiTeHHA HOPM IUBLIBHOIO 3aKOHOJABCTBA, TO OXOPOH-
Hi OWBLIbHI MpaBOBiTHOCMHYM BHHHUKAIOTHL Y BUIAAKY MOPYIIEHHS IUBLILHUX IIPAB
VYACHUKIB MUBLIBPHAX BiIHOCHH, a OT:Ke H HOPM IHBLIBHOTO 3aKOHOAAaBCTBA. Tarkum
YUHOM, BOHU BHCTYIAIOTh K BTLIEHHS peakiii MpaBOMOKHOTO cy0’eKTa (B MerKax
HOPM THBiTHHOTO 3aKOHOIABCTBA, 3a0e3MeUeHUX MiATPHMKOI0 MYOJiTHOI Biagu) Ha
HeraTHBHY 3 il TOUKH 30py, BifoOpaskeHy B IIpaBOBili HOpPMi MOBeJiHKY YYaCHHKA
IMBLIPHAX BiHOCHH. 3BificH BHUIJINBAE M Ta BU3HAUAJIBHA 00CTABHHA, BiJIOBITHO 10
KOl MifcTaBol0 BUHUKHEHHS, 3MiHW, TPUNWHEHHS TOIIO PETYAATHBHUX IMUBLIBHAX
MpaBOBiIHOCHH €, HacaMIepes, MpaBoOMipHa moBefiHKa y dopMi il Ta Ge3AiaaIbHOCTI
cy0’eKTiB MUBLIBHOTO MpaBa (3araJbHUX IMUBIILHUX IPABOBIAHOCHH), KOTPa 3iMCHIO-
€ThCS B MeXKAX, BH3HAUEHWX HOpPMaMW TWBiThbHOTO TpaBa. HaToMmicTh y BHmagkax
MOPYINEeHHA NMPUIHCIB IMTUBLIBHO-IPABOBUX HOPM 3a3HadYeHi PETYJISTHBHI BigHOCHMHH
3a3HAIOTh HETATHBHOTO BILIMBY, Uepe3 IO BUHUKAE TUTAHHS IIPO HACTIAKY HOTO I
PETYIATHBHUX BifHOCHH, AKi foTenep Oy/u BIOPAAKROBAaHUMHE ab0 MaJu GYTH BIOPS-
KOBaHWMH BifTIOBiTHO /10 MeTH, MOCTABIEHOI B MeKaX MiCHCTEMH TPUBATHOTO TPaBa.

Omintoroun Taki HACTiTKH, BApTO 3ayBaKHUTH, IO Y pasi HeIOTPHMAaHHA MPHAIIKCIB
HOPMH MHBiILHOTO MpaBa Bin0yBaeThcd OTHOUACHO ¥ TOpyIMeHHA 06’ €KTHBHOTO (IM0-
3UTUBHOTO) TIpaBa, i MOPYIMEeHHS MUBLIbHOTO MpaBa cy6’ekTHBHOTO. OTiKe, TEPMiH
«TOPYITEHHS TpaBay € 6araTOZHAUHWM, OXOILTIOIYH JBa TOB’A3aHi, aje He TOTOKHI
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TOHATTA: 1) TOpYITEeHHA TPHUIUCY MPaBOBOI HOPME; 2) TMOPYIMEHHA CY0’ €KTHBHOTO
IHUBiJBHOrO MpaBa YYaCHUKA IUBIIBPHHUX NMPABOBITHOCHH. ¥ KOKHOMY pasi mepime
Ta Apyre MOHATTA MOB’d3aHi 3 HEJOTPHMAHHAM MPUTHCIB HOPMHU MUBiLIHHOTO TpaBa
(3arOHOJABCTBA), AKAMH BH3HAUEHO BHMOTH 10 MPaBOMipHOI MOBEiHKH YUAaCHHKIB
IMBiIbHEX mpaBoBigHocuH. Ile i € migcraBoio Aad kBagidiramii BuMHeHHX il AK
«TIPABOMOPYIMEHHI» Y HOTO IMTHPOKOMY 3HAUEHHi.

TakuM YWHOM, OXOPOHHI NIUBLIbHI NMPaBOBIMHOCHMHH IIOCTAlOTh K Pe3yJbTaT,
cIemiaJbHUN MpaBOBHM HACTIOK AedopMallili peryiaTHBHAX IMHUBLILHHX IPABOBij-
HOCHH, KOTpa He MosKe OyTH BUIpaBieHa 0e3 3aCTOCYBAHHS TAKOTO MPAMYCY.

IIpu mboMy OXOpOHHI MUBiJIbHI MPABOBITHOCHHY AK TaKi, IO € HACTITKOM IpO-
THIPABHOI HOBEJiHKH Cy0’€KTiB peryaATHBHUX BifHOCHH, MOKYTh OYTH CIIPAMOBAHI
Ha 37ilicHeHHA OPUIUIHOI BifmoBiaipHOCTI a60 HA HOHOBJIEHHS IOPYIIeHHUX IPAaB,
HA OXOPOHY CY0’€KTHBHHUX IIPAB TOII0. 3aJE€KHO Bij HAmpAMy peaJisamii 3acobiB
ny0IiYHOTO BILITMBY OXOPOHHI MUBLIBHI IPABOBIJHOCHHE MOKYTh OYTH TAKHMH, IO
BifHOBJIIOIOTEH TODPYyITeHe CY0’eKTHBHE MPaBO; TAKWMH, IO MalOTh METOI0 KOMIIEH-
CyBaTH 3aBJaHy IMKOJY, TOIIO. 3a TAaKHM KpPHUTepieM, K piBeHb iHAMBimyasizamil
cy0’eKTiB, BOHH 3aB/K/JU € BiTHOCHUMH (KOHKPETHUMH ), 1110 03BOJIAE JOAATKOBO Xa-
PAKTEPH3YBATH IX 3a IIielo o3Hakowo. Tak, Ha BiAMiHY BiJ peryJIsaTHBHUX MUBLIHPHAX
TMPaBOBiIHOCHH, AKi MOKYTh OYTH i KOHKPETHUMH, i aGCOTIOTHUMH, TOOTO TAKUMH,
Je BH3HAUeHa JHIOe OJHA CTOPOHA — HOCiH cy0’e€KTHBHOrO IIpaBa, a BCi iHIMi BH-
3HATOTHCS 3000B’A3aHUMU (2 TAKOI TOUKH 30pPY AOTPHMYEThCA, K ByKe 3a3HAUAIOCH,
OiTBIMiCTh MPABO3HABIIIB), Y OXOPOHHUX IHUBLIBHAX IPABOBIJHOCHHAX 3aBIKAH TOU-
HO BU3HAUeHI IXHi yUacHHUKH.

HaiirosoBrimon 0cobauBicTI0 OyIb-AKOT0 OXOPOHHOTO IIPaBOBOIO BifHOIIEHHS
(y ToMy umcJIi ¥ MUBiTHHOTO) € MOKIMBICTH TPEMYCOBOTO IPABOBOTO 3a0e3meueHHS
MeBHOI MoBeAiHKH 3000B’s3aH0i ocobu [16]. CaMe ma oOCcTaBHHA 3YMOBJIIOE MOYKJIH-
BiCTb 3aXHMCTY IIpaB aBTOPiB, MPaBO BOJOLIBIIIB, iHITAX YIOBHOBAKEHNX YUACHUKIB
MPaBOBiJHOCHH IHTEIEKTYaJIbHOI BJIACHOCTI V BHNMAAKY HMOPYIIEHHA iX IpaB, 30Kpe-
Ma, mipaTcTBa, IJIariaTy TOIIIO.

OpHak BapTO 3a3HAUHUTH, IO OYyJ0 6 HETOUHWM BECTH MOBY IPO iCHYBaHHS CIIe-
IiaJbHAX OXOPOHHHUX IHUBLIPHHX IPABOBITHOCHH iHTeJeKTyaabHOI BiaacHocTi. IIpa-
BOBIJHOCHH iHTEeJEKTYaJbHOI BJIACHOCTI 32 CBOEI0 CYTHICTIO MOKYTh OYTH JHIOE pe-
IYJAATHBHAME a00 OpraHi3amiiHAMH IMBIIBHHMH MOpaBOBifHOCHHAME. ¥ BHIAAKY
MOPYIMEHH MpaB IXHiX YYaCHHKIB BHHHKAIOTh OXOPOHHI MUBiIbHI IIPABOBiAHOCHHH,
ki He HaJeXKaTh BiacHe [0 cdepd IpaBa iHTEIEKTYaJIbHOI BJACHOCTI.
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Anorania

0. I. Xapumonoea. CriiBBifHOMEHH KaTeropiil «IPaBOBiTHOCHHH iHTeleKTyaJbHOI BIaCHOCTI» Ta
«peryJiAaTHBHi, opraHizamniiiti, oOXopoHHi UBIALHI IIPaBOBITHOCHHUY .

ITuBiIbE]I IPaBOBITHOCHEN IPHHEATO TOIITATH Ha PelyJIATHBHI, OPTraHi3amifiHi Ta OXOpPOHHI. 3Ba-
JKAIOUH Ha CKIAJHEAI XapakTep IPaBOBiTHOCHE iHTeIeKTYAIbHOL BAACHOCTI, TOEAHAHHA B HUX IpHitoMiB
iMIepaTHBHOTO Ta JUCIO3UTHBHOTO PETYIIOBAREA, PEIYIATHBHEOTO TA OXOPOHENX €IeMeHTiB TOITO, BOHT
MOKYTH OYTH AK PeTyJIATHBHEUMHE, Tak i opraEisamifinmmu. OXOpoEHI OUBIIBEI IPaBOBITHOCHEN IOCTA-
10Th AK Pe3yJbTarT, CUemiabHNH IPaBOBHUI HACIiTOK AedopMamii peryIATHBHNX OUBLIBHAX IPABOBIA-
HOCHE, KOTpa He Moyke OYTH BHIPaBI€HA 0e3 3aCTOCYBAEHA TaKoro IpuMycy. Ta MoBa He Moxe fTH Ipo
OXODOHEHI IPaBOBiTHOCHEN iHTEIEeKTYAILHOI BIACHOCTi, afke V BHIAJKY iX TOPYIOIEHEHA YIACEHKAME
OHX CaMHX IPABOBITHOCHE BHHNMEAIOTH OXOPOHHI OTUBiNTHhHI IPAaBOBiTHOCHEN, IO He HATEKATh 10 chepn
mpaBa iHTEIeKTYAIBHOI BIACHOCTI.

Kawouoei croéa: TpaBOBiTHOCHHEY iHTEIEKTYAIbEOI BIACHOCTI, PeIyIATHBHEI IPaBOBiTHOCHHN, OPTa-
HisamifiHi TPaBOBiTHOCHHN, OXOPOEHI IPAaBOBiTHOCHHN.

AnnHotanus

0. H. Xapumonoéa. CooTHOIeHUe KaTeTOPHUIl «IPaBOOTHOIIEHUA HHTEIeKTyaJbHOM COOCTBEHHO-
CTH» M «peryJsTHBHLIE, OPraHU3aIMOHHbIE, OXPaHHLIE I'PaKJAHCKUE IPABOOTHOMICHUS».

IpaskjaHCKHE TPABOOTHOIMEHNS NIPHHATO pAa3JeldTh Ha PETYIATHBHEIE, OPraHM3aNHOHHEIE 1
OXpaHHEIE. YUATHBAA CIOKHKI XapaKTep IPABOOTHOIIEHNH NHTEITEKTYATEHON COOCTBEEHOCTH, COUE-
TaHAE B HAX IPHEMOB HMIEPATHBHOTO U AUCIO3UTHBHOTO PETY.INPOBAHNA, PETYIATHBHOIO I OXPAEHKIX
3IE€MEeHTOB 1 TOMY IIOJ00HOE, OHH MOTYT ORITh KaK PETyJIATHBHKIMH, TaK 1 OPraHU3amHOEERIME. OXpaH-
Hble TpajKZaHCKHe IPaBOOTHOIMEHHS HOABIAIOTCH KaK Pe3yJbTaT, CIeqUAaIbHOE IPABOBOE CIEICTBUE
TedopManuy PeryIATHBHERX I'PAKIAHCKNX IPABOOTHOINEHNH, KOTOpas He MOJKET OKITH HCIpPaBIeHa 0€3
OpUMeHeHEHS TaKoro IpHEYKIeEnsa. Ho peub He MOKeT HATH 00 OXPAHHKX IPABOOTHOIMEHHAX HHTEI-
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JIeRTyaJII:HOﬁ COﬁCTBeHHOCTI/I, BeAb B ClIyvUae X HaPYIODEHHA YUYaCTHHEAMHN 3THX CaMBIX IPaBOOTHOINE-
HUIl BO3HUKAIOT OXPaHHHE TPaKAAHCKNE IPABOOTHOINECHNA, KOTOPEIe HE MPHHALIEKAT K cq)epe IopaBa
I/IHTeJIJIeRTyaJILHOﬁ COOCTBEHHOCTH.

Kniouesovte caoea: IPaBOOTHOINECHNU A I/IHTeJIJIeRTyaJILHOﬁ COﬁCTBeHHOCTI/I, PeryIaTHBHBIE IIPABOOT-
HOIMEHNA, OPTaHN3anqUOHHBIE€ IPABOOTHOINEHN A, OXPAHHEIE€ IPABOOTHOIICHIA.

Annotation

0. 1. Kharitonova. The correlation between categories «intellectual property legal relationship»
and «regulatory, organizational, protective legal relationships».

It has commonly been argued that civil legal relationships are divided into regulatory, organiza-
tional and protective. Taking into account the complexity of the intellectual property legal relation-
ships, the combination of imperative and dispositive methods of regulation, regulative and protective
elements in these relationships they could be both regulatory and protective. Protective civil relation-
ships appear as a result, special legal effect of regulatory civil legal relationship’s deformation, which
cannot be eliminated without any compulsion. But this does not involve protective legal relationships,
because if the participants in the civil legal relations violate these relations, the protective civil legal
relationships, which don’t belong to the sphere of intellectual property law, appear.

Keywords: intellectual legal relationships, regulatory legal relationships, organizational legal re-
lationships, protective legal relationships.

YIIK 341.362.1(677)
H. A, 3eauncran

®EHOMEH «COMAJIHUMCKOTO ITUPATCTBA»: 3AMKHYTBIN KPYT
IMOJIMTUYECKOTO U OBIIEYTOJIOBHOT'O HACHUJINS

MesxayHapogHas MPeCcTYMHOCTb HPeACTaBIAAET cO00M CI0KHOE, MHOTOYPOBHEBOE
CHCTEMHOE ABJEHNE, KOMIOHEHTHI KOTOPOTO MMEIOT 3HAUNTEIbHYIO cienudukry. B ee
CTPYKTYpe (€O 3HAUMTENBHOM 0JeH YCIOBHOCTH) MOYKHO BBHIZEIUTH MOJATAYECK VIO
TIPECTYITHOCTh W HETMOIUTHUECKYIO, HJIH OOIIEYrOJIOBHYI0, IPECTYIHOCTh, OTOBOPHB,
YTO OHHM TECHO B3aMMOCBSI3aHBI M B3amMooOycioBiaeHBI [1]. TepMun «o0IeyT0I0B-
Hasdg» WJIM «YroJOBHAS MPECTYITHOCTh» HU B KOell Mepe He MpPEANO0JaraeT CyIiecTBO-
BaHUSA HEKOH «HEYroJOBHOH mpecTymHoCcTH». OH IpHMeHSETCI B CaMOH IMHPOKOMH
HHTEPIPETATIAN W OTPAKAET, B MEPBYIO OUEPE]b, CYIIECTBOBAHUE PASIUUAN MEKIY
TOJATAYECKUME M HEMOJIMTHUYECKUMH BHAMHU TPECTYNMHOH AeATeIbHOCTH, TPE-
OIpeeAONAX 0COGEHHOCTH MEeKTYHAPOTHO-TPABOBOTO PEaTHPOBAHNA HA HUX.

B To ke BpeMd, KaK clpaBelIWBO HMoAuepKuBaeTcsa B J[oKJaaje 0 MHPOBOM pas-
putum 3a 2011 roj, pasamunble GOPMBI HACHJIHA CBA3AHBI MeKAY coboi. «Uer-
BEPTh HaceJeHUS Halmed ITaHeThl — Gojdee 1,5 MUIIMapAa YeJOBEK — SKHBYT B
HECTaOMIBHBIX W 3aTPOHYTHIX KOHMINKTAMM TOCYJAapCTBaX HMJH B CTPaHAX C OUEHB
BBHICOKUM VPOBHEM IIPECTYIMHOCTH W YTOJOBHOTO HacWaus. MHOTHe CYNIeCTBYIONIHE
cerofHs KOHMIAKTH W TPOSBICHUS HACHINS HEBOZMOKHO OJHO3HAUHO OTHECTH K
RaTeropusM BOWHBI M MHPa, JUOO YTOJOBHOTO M HMOJUTHYECKOTO HACHIHL...» [2].
«Crpanbl ¥ cyOHAIMOHATIbHBIE 06PA30BAaHUS, B KOTOPHIX JETHTUMHOCTb HHCTHTYTOB
M CUCTEMAa YIpaBjJeHUsS oCoGeHHO caabbl, HambojJee VA3BAMBI K MOBTOPSIONAMCS
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