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DEFENDING INTERNATIONAL LAW: THE KANTIAN FRAMEWORK

This paper challenges international legal nihilism, a doctrine powered by the gap between
legal ideals and state practice, which draws from political realism and critical legal theory to dismiss
international law as ineffective. As an antidote, it proposes a Kantian developmental framework,
reframing international law not as a failed static code, but as a teleological project guiding a gradual
transition from a ‘state of war’; towards a ‘state of peace’;. Within this model, International
Humanitarian Law (IHL) is analysed as the pragmatic tool for regulating conflict, while
International Human Rights Law (IHRL) provides the blueprint for the just states necessary for a
stable peace. The paper argues that widespread violations and the corresponding rise of
accountability mechanisms are not evidence of law’s failure, but rather proof of its enduring
normative power and the slow, rational work of building an international rule of law.

Defending International Law: The Kantian Framework

The codified aspirations of the Geneva Conventions stand in stark and often brutal contrast
to the realities of modern armed conflict. Reports from international organizations detail a world
where attacks on civilians and the targeting of hospitals remain tragically commonplace [10]. This
tension between the promise of law and the persistence of atrocity presents a profound challenge to
the international legal order, particularly within International Humanitarian Law (IHL) and
International Human Rights Law (IHRL).

A powerful response to this contradiction is international legal nihilism. This is the complete
rejection of law and legal norms, portraying international law as a utopian fantasy or a mere pretence
for the exertion of brute force [12, p. 48-49]. This perspective, while compelling in its pessimism,
is ultimately a counsel of despair that concludes the project of building an international rule of law
has failed.

This paper argues against this debilitating nihilism by proposing a Kantian developmental
framework for understanding international law [11]. It posits that IHL and IHRL are not static,
failed rules but are the crucial normative tools for a rudimentary international society’s gradual,
rational progression from a ‘state of war’; towards a ‘state of peace’. The law’s purpose is
teleological, aimed at a future state of right, not a perfect reflection of the present state of fact. This
shifts our central inquiry from a static evaluation of compliance - «Does international law work?»
- to a dynamic analysis of its function over time:

«What work is international law doing?»
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To defend this thesis, this paper will first deconstruct the nihilist position before explicating
the Kantian framework as a regulative ideal. It will then analyse IHL and IHRL as the twin pillars
of this developmental project, concluding by confronting the evidence of atrocities as proof not of
law’s failure, but of its normative power.

The Nihilist Challenge

International legal nihilism denies law’s autonomy from politics and its coherence as a
normative system. Whether rooted in political realism, which views law as an epiphenomenon of
state power and interest, [1, p. 6-7] or in Critical Legal Studies, which deconstructs law as an
«indeterminate» [4, p.42] language that ultimately fails to constrain power, the endpoint is the same.
Both traditions conclude that international society is governed only by the «rule of power» a
position which forecloses the possibility of progress through law. An effective refutation must
therefore defend the very possibility that nihilism denies: that law can possess an autonomous
purpose and a coherent developmental logic rooted in reason.

Perpetual Peace as a Regulative Ideal

Immanuel Kant’s political philosophy provides a powerful antidote to legalTt nihilism by
reframing the problem of international relations. He diagnoses the relationship between states as a
‘state of nature’; which is necessarily a ‘state of war’ - not of constant hostilities, but of their
permanent threat [11, p.7]. Kant declares this condition «in the highest degree unjust in itself»; and
argues that humanity has a moral duty to overcome it through the slow and deliberate application
of reason.

His proposed solution is not a coercive world government, which he feared would become a
«soulless despotism» but a voluntary «federation of peoples»; or a «league of peace»; (foedus
pacificum). This is a non-coercive confederation founded on reason and consent, designed to secure
the freedom of each memberstate and abolish war for good. What nihilists perceive as a fatal
weakness - the lack of a world police force - is, from a Kantian perspective, a necessary moral
feature that respects the autonomy of its constituent parts.

Crucially, Kant’s project is not a utopian blueprint but a «regulative ideal» - a dictate of pure
reason towards which humanity is morally obligated to strive, even if its perfect realization remains
an infinite task. This concept provides the essential framework for viewing international law not as
a failed system, but as a long-term developmental project, a framework. The existence of war does
not falsify the project; it merely confirms its necessity.

IHL, IHRL, and the Kantian Project

This Kantian framework allows us to re-interpret the function of modern international law.
International Humanitarian Law represents the first, indispensable step in this transition. It does not
abolish war but begins the process of regulating it by subjecting violence to the rule of reason. Its
core principles - Humanity, Distinction, and Proportionality - are not arbitrary rules but expressions
of reason applied to chaos. They force military actors to justify their actions in a normative language,
transforming violence from a mere fact into a potentially lawful or unlawful act. The very concept
of a «war crimey; is only cognizable because this law exists to be violated.

While IHL regulates the pathology of war, International Human Rights Law provides the
blueprint for political health. It is the legal architecture for building the just societies that Kant
identified as the essential foundation for a lasting peace, directly corresponding to his call for states
to adopt a «republican constitutiony». Kant argued that a state’s internal character is causally linked
to its external behaviour; respect for freedom at home fosters peace abroad. IHRL thus redefines
sovereignty, making it conditional on a state’s respect for the rights of its people—a clear movement
toward a Kantian order where internal justice is a matter of international concern.

These two bodies of law form a unified normative trajectory. Their relationship is managed
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through principles like lex specialis, which ensures harmonization, not displacement. IHL functions
as the legal embodiment of Kant’s pragmatic «Preliminary Articles» for ending war. IHRL
functions as the embodiment of his «Definitive Articles»; for building a lasting peace. Together,
they guide the international community on its arduous journey.

Confronting the Abyss: Violation as Proof of the Norm

The nihilist’s most potent argument is the brutal reality of atrocities in Syria, Ukraine, Gaza,
and elsewhere. The Kantian framework, however, pivots this analysis. The crucial fact is not merely
that atrocities occur, but that they are documented, investigated, and condemned as violations of
law. The very ability to label an act a «war crime» is predicated on the existence of the legal norm.
Without the law, bombing a hospital is a tragic event; with the law, it is a transgression against a
universal standard.

The vast ecosystem of monitoring and reporting by the UN and NGOs is not a chronicle of
the law’s failure; it is an exercise of its normative power to hold reality to account. Furthermore,
the institutionalization of accountability through the International Criminal Court and the use of
universal jurisdiction, however imperfect, represent a monumental step in the Kantian project. This
system is the most powerful empirical refutation of legal nihilism, representing humanity’s
collective refusal to accept that war is a legal or moral vacuum.

Conclusion: The Slow Work of Reason

The nihilist argument derives its power from a static and impatient perspective. A Kantian
developmental framework offers a more resilient view, reframing IHL and IHRL not as a failed
final product, but as the evolving instruments of a long-term framework project. The gap between
legal aspiration and political reality is not evidence of the law’s impotence; it is the very space in
which the law performs its most crucial normative work as a regulative ideal. The path is neither
linear nor guaranteed. Yet, the continued development of international law and the painstaking
institutionalization of accountability are tangible evidence of what Kant called the &quot;slow work
of reason&quot; in human affairs. The task is not to despair, but to engage in the patient, difficult
work of building peace, using the imperfect but essential tools of international law.
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