6JI0KUYelH Ta CMapT-KOHTPAKTIB, Ki He 6e3MiCTaBHO HAa3UBAKThH «IIpa-
BOYHMHAMHU Mal6yTHBOTO».

IcHyroua IpakTHKa 3aCTOCYBaHHS TaKMUX TEeXHOJIOTIM Y CBITI CBifUUTH
IpO TO3UTHUBHI OYIKYBaHHS BiJl yKJIaJleHHsS [OTOBOPIB y BHUIJIZI CMapT-
KOHTPAaKTIiB, [0 SIKHX 30KpeMa, BiHeceHO 00’€JHAHHSA BCiX Y4YaCHHKIB
LOTOBOPY B 3arajibHy MepeyKy; LOCTYIIHICTh aKTyaJabHOI iHdopMarii Ipo
IOoroBip Bigpasy BciM ii y4yacHMKaM; BUIIMCYBaHHSI BCiX JOKYMEHTIB
B OPUTIHAJBFHOMY BHIJIS/II BCepelHHI CHUCTeMH; HEMOKIWBICTH HiPOOKHU
IOKYMEHTIB; Bi/ICYTHICTh IIOTPe6H IepeCcHIKU IIallepOBUX BepCild JOKyMeH-
TiB Ha BeJIMKi BiJCTaHi; aBTOMaTU4YHa IlepeBipKa CUCTeMOI0 TOKYMEHTIB
(abo B3arasii KOHTPOJIb 3a $aKTOM BifBaHTaKeHHSI) i 3/[iHiCHeHH ILJIaTeXKiB.

OCo6JIMBO Ba>KJIMBUM € 3aCTOCYBaHHS JaHUX TeXHOJIOTIM B yMOBax [o-
TpUMaHHg KapaHTHHY, II[0 3MeHINUTh 06CATH IlalepoBoi pob6oTH, dac ii
BUKOHAaHHI, CKOPOTUTDH BUTpaTH 1 IABUIIUTE edeKTHUBHICTB,
a HaWTroJIOBHIIllE — JacTh MOJKJIMBICTH [JOTPUMYBATHCI BCiX 3a3HaYeHUX
06Me)KyBaJIbHUX 3aXO0iB.

Kimo4doBi coBa: IpaBOYMH, IaHfeMisd, iHpopMmarliiiina 6Gesmeka, 6s0K4eitH, iHpopma-
mifiHe CyCIiJbCTBO.

KiaroueBhle cioBa: CesKa, NaHAeMus, MHOOpMallMOHHas 06e30I1aCHOCTB, OJI0KYeiH,
UHPOpPMaLMOHHOE 06111eCTBO.

Key words: transaction, pandemic, information security, blockchain, information society.
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SOME ASPECTS OF APPLICATION OF THIRD-PARTY FUNDING
CONTRACTS IN UKRAINE

The study of third-party funding contracts in Ukraine is both of theoretical
and practical importance due to the growth of interest in functioning of third-
party arbitration funding in our country. The concept of the underlying
contract between the funder and the funded party to an arbitration has not
yet been an object of independent study in Ukraine. Subsequently, third-party
arbitration funding relationships should be distinguished from adjacent legal
categories and contracts (before- and after-the-event insurance policies,
loans, crowdfunding arbitration finance etc) and the grounds for their arising
should be considered.

The question on the application of third-party arbitration funding in
Ukraine raises a set of issues, some of which even go beyond the field of law.
The authors of various publications resort to the conclusions that “time will
tell” whether third-party funding could be applied in our country and that
“market will take care of itself”, so there is no need to worry about legal
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analysis of the possible application of arbitration finance (arbitration third-
party funding) contracts in Ukraine. However, recent case law and legislative
analysis, connected to the rise of application of third-party funding within
Ukrainian market, present some issues, which could serve as food for thought
for the legal and finance community with regard to whether third-party
funding will make its way “through hardships to the stars”.

It is still arguable whether third-party funding may function within ex-
isting legal and institutional framework or requires a separate set of rules
(including those on the international level). Despite the questionable conse-
quences of potential legal and institutional regulation of third-party fund-
ing in Ukraine, it should be stated that the presence of such regulation in
Ukraine will promote not only the general understanding of this concept in
the country, but also transparency and predictability of arbitral process in
the state. This could be achieved through the amendment of the current
arbitration law with provisions that define and allow third-party funding in
the field of international commercial arbitration in Ukraine (using, for
example, the Singapore/Hong Kong legislation as a source of inspiration)
and the amendment of the Rules of the International Commercial Arbitra-
tion Court at the Ukrainian Chamber of Commerce and Industry (the ICAC)
using as an example, e.g., the rules of the newly created Tashkent Interna-
tional Arbitration Court (which provide for the disclosure of the existence
of the funding and the identity of the funder). Other legislative amendments
would include the potential choice of the position on the applicability of
contingency/success fees as a way of reimbursement for legal services in
Ukraine, as such fees might constitute basis of some of the forms of third-
party funding. At the same time in the absence of both current and poten-
tial legal and institutional regulation of third-party funding the issue might
still be regulated by the parties in a third-party funding contract between
the parties, provided no further prohibitions to the application of such
contracts in introduced in Ukraine.

It should be, however, noted, that distinction should be drawn between
the application of contingency fees within domestic litigation/arbitration
process and third-party funding, based on contingency/success fee, within
international commercial arbitrations, seated in Ukraine. The proposals,
introduced in this paper, only concern the application of such fees within the
field of international commercial arbitration, as application of these fees in
domestic litigation/arbitration raises a separate list of implications, which
were not considered here. If Ukraine, however, decides to reinforce its posi-
tion on the prohibition of contingency fees in Ukraine, and thus make ques-
tionable the application of third-party funding within its territory, it should
be done through a legislative instrument, and not by the position of the
Supreme Court. Contingency fees and third-party funding contracts, which
use such fees as their core, are quite frequent and the existing Resolution of
the Supreme Court de facto gives a signal to other courts in Ukraine to frown
upon similar issues once they are encountered. Another Resolution of the
Supreme Court again gives a signal to lower courts on how to look at the
assignment of claims in third-party funded international commercial arbitra-
tion, so funders will be even less able to obtain the money they are entitled to
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and this will inevitable make Ukrainian-seated arbitrations unappealing
targets for third-party funders.

Some of the questions have been raised with regard to the possible appli-
cation of third-party funding in Ukraine because of the narrow look of the
Supreme Court judges have on the basic issues of international commercial
arbitration, and similar question is raised with regard to potential obtaining
of third-party funding by Ukrainian parties in arbitrations, seated abroad. It
has been noted that funders often refuse to support Ukrainian and other
parties in arbitration where the enforcement of an award might have connec-
tion with Ukraine.

In order to promote the application of third-party funding in Ukrainian-
seated international institutional arbitrations appropriate amendments
should be made to the Institutional Rules of the ICAC of Ukraine. Again, as it
was mentioned in this paper, the application of third-party funding in
Ukraine might not always go smoothly, as it may affect the fate of the ren-
dered award etc. Therefore, the presence of the provisions on the definition
and the need to disclose third-party funding in the institutional rules of ICAC
(even if corresponding provisions are not included in the legislation of
Ukraine) will positively affect the image of ICAC, affect the transparency and
predictability of the process under the rules of this institution and will spar-
kle more thorough general discussion on the possibility of application of
third-party funding in Ukraine.

The possibility for Ukrainian parties to obtain third-party funding in in-
ternational commercial arbitration abroad, according to various sources of
data, is very low. This, to a great extent, answers the question whether third-
party funding helps secure “access to justice” to those, who would otherwise
not be able to pursue their claims - the slogan, although being a promising
one, still seems to remain a marketing tool. Until these and other issues,
discussed in this thesis, are thoroughly studied and discussed, there will be a
stable concern over the possibility of application of third-party funding in
Ukraine — both for international commercial arbitrations, seated in Ukraine,
and recognition and enforcement of foreign funded arbitral awards in the
country. Based on the study of possible legal risks, which exist on various
stages of arbitral process, it may be concluded that there is currently a sword,
hanging over the heads of the awards, made in the “funded” arbitrations.
These risks should be dealt with through the establishment of the consistent
pro-arbitration approach of Ukrainian courts and potential amendments to
Ukrainian arbitral legislation, which would encourage — or at least not re-
strict — the use of third-party funding within our territory.

Overall, when a party considers resorting to third-party funding in the
field of litigation and arbitration in Ukraine, there are still several concerns,
associated with the feasibility of the validity of the funding contract and the
ancillary agreements. Positive foreign experience in drafting of such con-
tracts should be taken into consideration, e.g. the practice of the UK’s Associa-
tion of Litigation Funder’s “Code of Conduct”, with a close look on the devel-
oping jurisprudence of Ukraine’s higher courts with regard to the application
of contingency fees in Ukraine.
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Kiro4oBi ci10Ba: BifiCTYIJIEHHS IIpaBa BUMOTH, JOTOBIip IIpo ¢iHaHCYyBaHHA apbiTpakHO-
TO PO3IJsiAy, piHaHCYyBaHHS apbiTpa’kHOTO IIPOIIeCy TPeThOI0 0c06010, ZOITOMIXKHI yTOH.

KiaroueBble C/I0OBA: yCTYIIKa IIpaBa TpeGOBaHUS, JOTOBOP 0 (pUHAHCHUPOBAaHUU apOHUT-
Pa’KHOTO pacCMOTPeHMs, (QUHAHCHUPOBaHHEe apOGHTPaKHOIO IIpollecca TPeTbUM JIHIOM,
BCIIOMOTaTeJbHbIe COTIalleHuUs.

Key words: assignment of claims, litigation funding contract, third-party arbitration fund-
ing, ancillary agreements.

KAJIITEHKO OKCAHA MHXAH/IIBHA

HauioHanvHuil yHigepcumem «Odecbka HpuoduuHa akaoemis»,
npogecop kagedpu yueinbHO20 npasa,
KaHOuoam rpuduuHUX HAYK, 0OueHm

J0 IINTAHHA ITPO ITPABOBY ITPHPOAY
BHKOHABYOI'O HAITMCY HOTAPIVCY

OfHUM i3 IIpOSABIB Cy4aCHOIO IIPAaBOBOIO HITiIi3sMy B Halllii KpaiHi
OCTaHHIM 4YacOM BCe 4acTillle CTal0Th BUKOHaBUi HaIlKMCU HoTapiyciB. [Ipak-
THUYHO KO>KHOI'O JHS HOTapiyCH BUMHSIOTH BUKOHABYl HAIIMCH Ha Pi3HOTO
pozy 60proBUX AOKYMeHTaX BHACJIJOK YOTO apellTOBYETHCS i CTATYeTbCS
MamHO i TpOIIOBi KOIITH He TUIBKU Y TiMCHUX G0pKHUKIB, a i B JIIOfIeH, gKi
HiKOJIM He po6MIM 60OpPriB i He MOTJIM HaBiTh MPUIIYCTUTH iX icHyBaHHS. Bci
IIi MaHInyJAMii (30KpeMa BUKOHABYMU HAIllMC HOTapiyca) BilOyBalOThHCS, K
KakyTh B HapoAi «be3 cyAy Ta CJ[CTBa» iHa ’Kajlb BCe YacCTillle CTalrTh
IIPOSIBOM HeZ06pOCOBICHOCTI 1 HEITOPS/HOCTI OKPEMHX HOTapiyCiB Ta AesIKUxX
IIPUBaTHUX BUKOHABIIiB.

BciM BiZjoMO IIpO CKJIaIHY eKOHOMIUHY CUTYaIlilo, 1110 CKyIasacs B YKpaiHi
CHOTO/IHI, a TaKOXK IIpO HU3LKUI piBeHb MaTepiaJbHOIO 3abe3leyeHHS
OLIBIIOCTI HacesJeHHS B IIJIOMY Ta OKPeMO B3ATHX IrpoMajsiH 30KpeMa. lle
BCe BiffdyBaeThcs 1e I Ha QoHi MiHIiMasbHOI IpaBoOBOI 06i3HAHOCTI JIFO/IEH,
1 BTOM e YacC JOCTYIIHOCTI «IIBHUAKUX» TPOIIel, He3/Ji4eHHOI KUIBKOCTL
MikpodiHaHCOBHUX opraHisarii (gaui — M®O0), 110 iX BiIKpUBarOTh IIpaKTHY-
HO Ha KOKHOMY KpOIli, MUIbHOHY OTOJIOIIEHDb i3 TeKCTOM: «3PYYHHUU Kpe-
IuT», «['poli B KpefUT», « HOBUM KpeJUT, IlepeKPUEMO Ballli 60pru», «I1IBu-
IKUU KpeauT», TOIO0. /IOCTYIIHUMHM CTajJl IIepCOHAaJbHI AaHi 6GLIbIIoCTi
$i3sMYHUX 0Cib, 110 CBOrO Yacy «3JIMBAJIUCSI» B Mepeski abo IiIecrpsiMOBaHO
3bupasucs 3arjikaBjJeHHMMH oco6aMH a IIOTiM IIOIIMPIOBaJJMCSI 3a IPOII.
CyTTeBO BIUIMHYB Ha MaWHOBUM piBeHb JKUTTS JIIOJed iKapaHTHUH,
nop’s3aHuil i3 COVID-19. OTpuMaHHS KpefUTy Mg 6araTbox (0CO6JIHBO
OPUIUYHO HErpaMOTHHUX) JIIOZEH CTajl0 YU He €IUHUM CII0COO0M BIDKHU-
BaHHA. IIpn npoMy 6araTo $iHAHCOBHX YCTaHOB II0YaJIHd KOPHCTYBaTHCS
CUTyaIli€el0 1HaBMHUCHO 3araHsaTH JOJed BOGOpPTH [ TOro, II06
B IIOAIBIIIOMY IIPAKTUYHO Oe3IIepellIKOJHO 3a [O0IIOMOI0X BHKOHAaBUYOIO
HaIMCy HOTapiycy BiibUpaTH B JIIO/Iel OCTaHHE.

419



