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HOW DO PRIVATE LAW FIRMS CONTRIBUTE
TO THE FUNCTIONING OF THE WTO’S
DISPUTE SETTLEMENT SYSTEM?

Trade is one of the things that accompanied humanity through ages
starting from prehistoric times. It was an integral part of every nation’s
life and thus it developed along with people, their culture, language,
way of life etc. In order not to go deep into history I suggest switching
to one of the most important event in the long path of trade relations’
development. On January 1, 1995 the World Trade Organization
was founded. Today it includes159 member states, so it will not be
exaggeration to stipulate that the WTO law is of great value because of
its global character. The WTO performs the following functions:

— it is a forum of multilateral negotiations on international trade;

— it provides an interpretation of international trade agreements of
the WTO system;

— it monitors the implementation of international trade agreements
of the WTO system through Trade Policy Review Mechanism.

Moreover, a system of international dispute resolution was estab-
lished in order to ensure compliance with the obligations under multilat-
eral agreements of WTO Member States. It allows those member states,
which were affected by the breaches of obligations under WTO law by
another state, to initiate quasi-judicial proceedings and restore the status
quo. Annex 2 of the Agreement Establishing the WTO is Understanding
on Rules and Procedures Governing the Settlement of Disputes in 1994
(hereinafter — the DSU). Article 3 of the DSU expressly states that «The
dispute settlement system of the WTO is a central element in providing
security and predictability to the multilateral trading systemy.

The only participants in the dispute settlement system are the gov-
ernments of the WTO member states. They can take part as disputing
parties or the third parties. However, the DSU does not specifically ad-
dress the issue of who may represent a party before panels and the Ap-
pellate Body. Therefore it could be considered that a government could
be represented by private lawyers before the Dispute Settlement Body.
For example attorneys can write the argumentations of the state, which
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is represented or take part in oral pleadings at hearings on its behalf.
This ruling may be considered to be a right of sovereign states to be
represented by people of their choice. For instance, in 2002 a private
law firm from Chaoyang, named King & Wood Mallesons represented
the Chinese government in initiating a dispute settlement proceeding
against the U. S. challenging its global safeguard measures on steel.

This provision also gives small states the possibility to seek legal
services abroad, in case they don’t have their own competent lawyers.
There are no tariffs on international trade lawyers, and the work can be
done remotely, relying on telecommunication services for the exchange
of information. Those law firms, with special departments which deal
with WTO area, usually are multinational corporations with no par-
ticular allegiances even to their home country governments. Here are
the examples of U. S.-based law firms which have helped the govern-
ments of foreign countries in DSU claims, including a number in which
the respondent was the United States’ government: Willkie Farr &
Gallagher represented Australia in dispute Safeguard Measures on Im-
ports of Fresh, Chilled or Frozen Lamb Meat against the United States;
some time later Korea was a client of this law firm in a dispute called
Countervailing Duty Measures Concerning Dynamic Random Access
Memory (DRAM) Semiconductors from Korea, and the other party was
also the U. S.

Indeed, there is no place for private sector in the WTO dispute
settlement. Nevertheless, disputes usually concern such economic sec-
tors of WTO Members, as business undertakings, imports or exports,
and often specifically individual firms. These cases are usually called
trade remedy cases. In these instances the claiming state defends the
interest of a specific export sector, or of a distinct group of enterprises,
if not of a named company. It can be seen even from the names of the
disputes which turn out to be the names of the firms directly involved
or affected. Probably the brightest examples would be the Fuji — Kodak
dispute; Boeing — Airbus dispute. Thus WTO litigation becomes an in-
tegral part of the legal services that international trade law firms are
expected to offer to their clients, no matter if it is a government or a
private legal entity. Speaking about the latter, it involves handling a case
not only before domestic authorities and courts, but also at international
meetings, and finally presenting it to the national authorities in order to
convince them to pursue WTO remedies.
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All the 159 members of the WTO joined this organization, seek-
ing for a better regulation of international trade relations. But if we look
through the practice of the Dispute Settlement Body, we will find that
the overwhelming majority of the cases are brought by well-developed
states like the U. S. and members of the European Union, while weak
countries are more likely to be targeted, less likely to settle cases and
bring counter-clams to the WTO. To make it short and clear, there are
2 main problems of developing countries: law and money. Speaking
about the first one, there is a serious lack of legal expertise. In some
states there isn’t a single lawyer who works in the sphere of interna-
tional trade and there are no opportunities for law students to study it.
As a result governments become dependent on education of their own
students at law schools in the United States and Europe. Here is one
more situation where private law firms can help. For example, Brazilian
law firms agreed to teach interns, that in future will work for the govern-
ment in the sphere of WTO law.

Another serious challenge for the developing countries is the lack
of financial resources to provide legal assistance. The point is that in-
ternational trade lawyers are quite valuable and their work in the sphere
of the WTO is time-consuming. Therefore they charge their clients with
huge amounts of money. For instance, lawyers for Kodak and Fuji in the
Japan-Photographic Film case respectively charged their clients fees of
$10 million dollars. These sums are unthinkable for developing coun-
tries, but it’s not a ’blind alley’. Specially for them the Advisory Center
on WTO law (ACWL) was organized. Its aim is to provide developing
countries with legal services and charge them less than they would be
charged if they hired some private law firm. Surely they have to pay for
their membership and for the assistance in certain case, but the fees are
comparatively low and they differ from country to country depending
on their per capita income, share of world trade and some other factors.
Most of the amount of money spent for the functioning of this Center
was given by well developed countries. And private law firms also con-
tribute to the ACWL. It maintains a «Roster of External Legal Counsel»
of attorneys willing to provide counsel to LDCs and other ACWL Mem-
bers if a conflict of interest arises so that ACWL cannot provide services
through its own attorneys. As of April 2005, nine law firms and two
individuals had registered to offer their services through the ACWL.

In conclusion, it should be mentioned that the importance of the
work which the law firms do is hard to overestimate. The main functions,
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which are performed by law firms, is legal assistance. They provide the
governments and private parties with needed information, represent
them before the WTO, write written pleadings and act on behalf of their
clients during the hearings of panels or Appellate body. Private attorneys
are of particular importance in developing countries, because they can
represent these states and also contribute to their legal expertise.

Pyccesa B. M.,
cmyodenmxa,
Havuonanvhuiii ynusepcumem «Odecckast 10puouneckas akademusi»

POJIb O®®IIOPHBIX 30H B MPOBOJ SKOHOMMKE

C pas3BUTHEM pBIHOYHBIX OTHOIICHHH OSKOHOMHYECKas Jes-
TENBHOCTh PA3IMYHBIX CYOBEKTOB cTanga BCcE OojblIe NPHOOpPETaTh
MEXIyHApOAHbIN Xapakrep. HeBO3MOXKHO OTpULATh BIMSHUS Ha BCEX
HALMOHAJBHBIX MPOM3BOAMTENCH TOBAPOB M YCIIyT MHTETPAIMOHHBIX
npouecco. Ho kakaoe mpeArnpusTie He3aBUCHMO OT TOTO OXBaThIBACT
€ro JCSITENbHOCTh TOJNBKO HALMOHAIBHBIM pBIHOK WM e U
ME>KTyHapO/IHBIH, 0053aHO TIATUTH HAJIOTH COIVIACHO HAIIMOHAIBHOMY
3aKOHOJATEIbCTBY TOW CTPaHBI, B KOTOPOHl OHO OCYIIECTBISIET CBOIO
JEATENBHOCTD.

B cBsI3M ¢ 10CTaTOYHO CHIIBHBIM HAJIOTOBBIM OpeMEHEM MHOTHE
MPEIPUHUMATENN CeHYac MBITAOTCS HE YKIOHATHCSA OT HAJOTOB, a
MPaBUJIBHO MJIAHUPOBATH U OIIAUUBATh UX, TIPH 3TOM CTapasich MaKCH-
MaJIbHO YMEHBIIUTh UX pa3Mep WJIN BOOOIIE TOOUTHCS HYJICBOM CTaB-
ku. OJTHAM 13 TaKUX CIOCOOOB SIBIISIETCS UCTIOIB30BaHHE 0(IIOPHBIX
30H U co3qaHue O((IIOPHBIX KOMITAaHUH. XOTh CO3/IaHNE W AEATENb-
HOCTb TaKMX HPEINPHATHIA HE IMPOTUBOPEUUT 3aKOHY, IPABUTEIHCTBA
MHOTHX CTPaH BHJAT yrpo3y, KOTOPYIO MpeAcTaBiseT opdiuiopHas ae-
ATEIBHOCTD UX TPAXKJIaH, U IPUHUMAIOT PA3IMYHBIC MEPHI 110 Ooproe ¢
JTAaHHBIM BUJIOM JIEATETBHOCTH.

Teppuropun, KOTOpble HMEIOT O(OIIOPHYIO IOPUCIUKIHNIO, B
JHUTEpaType MMEIOT Pa3IMYHOe Has3BaHWe: «O(QIIOpHBIE CTPaHBD),
«HAJIOTOBBI pail», «HAJOroBas TaBaHb», «od¢mop». Ho oObraHO
1ozt o QIIOPHBIMI 30HAMM TTOHMMAIOT TaKHE HE3aBUCHUMBIE CTPaHBI
WIN OTAENbHBIC TEPPUTOPUH JPYTUX TOCYAApCTB, 3aKOHOAATEIb-
CTBO KOTOPBIX IIO3BOJISIET CYILECTBOBAaHUE IOPUAMYECKUX JIUII-
HEPE3UICHTOB CO 3HAYUTENIbHBIMU HAJIOTOBBIMU JIbroTaMu. OCHOBHBIMU
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