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AHOTALIA

Crokoecoka A. I1.  KacamiiHuii po3misaa  KpUMIHAJBHUX —TPOBAIKEHb. —
KBamidikamiitHa HayKoBa mparis Ha IpaBax PyKOIHCY.

Hucepraiiss Ha 3100yTTS CTyneHs JgokTopa ¢inocodii 3a cnerianbHicTIo 081
[TpaBo ramysi 3nanb 08 IlpaBo. — Hamionanpnuii yHiBepcuter «Onecbka OpUAWYHA
akagemis». Oneca, 2024.

JHuceprailisi € OMHUM 13 NEPIIUX Y HAyl[l KPUMIHAIBLHOTO MPOIECYaIbHOTO MpaBa
KOMIUIEKCHUM JIOCTIPKEHHSIM TEOPETHUYHUX Ta NPAKTUYHUX MpoOJiieM KacaliiHOro
PO3MISAY KpUMIHAIBHUX MPOBAI’KEHb.

VY nuceprailii BUCBITJIEHO HAyKOBE OOIPYHTYBaHHS CTaIIMHOCTI KPUMIHAJIBHOTO
IpPOLECY, BU3HAYEHO MOHATTS CTajli MPOBAKEHHS y Cydl KacamiiHoi 1HCTaHmii, ii
3aBIaHHS Ta 0COOIUBOCTI.

3anponoHoBaHO TOAUT CTafll MPOBAJKEHHS B CyIl KacallidHOI 1HCTaHLIi 3a
KPUTEPIEM 3MICTy MPOIECYajbHOI MISIBHOCTI CyQy Ha JBa €TamlH, SKi MalTh CBOI
CKJIaJIOBi: 1) KacarliifHe OCKap>KeHHS CY/IOBHX PIIIEHb, 3MICT SIKO1 CKJIaJIa€ MpoliecyaabHa
TISUTBHICTD CYy 3 MEPEBIPKU JOTPUMAHHS Cy0’ €KTaMU KacaliiiHOTO OCKapKEHHSI BUMOT
KpuminansHoro nporecyanbaoro koaekcy (aam — KIIK), y Tomy uucm mono ¢opmu,
3MICTY KacalliiHO1 CKapry, CTPOKIB 1 MOPSAKY 11 MOJaHHS, Ta MPUIHATTA 32 pe3yabTaTaMu
TaKoi MepeBIPKU PIIICHHS MPO BIAKPUTTS KacallliiHOro MpOBaHKEHHA, BIIMOBY B HOro
BIIKPUTTI YM TOBEPHEHHS KacallliiHOT CKaprH; 2) KacallliiHUN po3Iisg KPUMIHAIbHHUX
MPOBAKEHb, 3MICT SKOTO CTAaHOBUTH MPOIECyallbHA  ISIIBHICTH  Cydy, IO
PO3MOYMHAETHCS MICISA BIAKPUTTS KacalliiHOTO MPOBAKEHHS Ta IMOJISATa€e y MiATOTOBIN
KacallliHOrO pO3MIsAy, BUBUCHHI MarepiajiiB KpUMIHAJIBLHOTO IMPOBAKEHHS, PO3TIISII
BUMOT KacalliifHO1 CKapru, y TOMY YHCII HUIAXOM 3aCIyXOBYBAaHHS JTOBOJIB yYaCHUKIB
MPOBAHKEHHS, Ta yXBaJCHHI BIATIOBITHOTO CYJI0BOTO PIIICHHS.

Buokpemineno 0coOnmMBOCTI KacalifHOro po3nisily y KpaiHaX pOMaHo-
repMaHChKOi MPaBoOBOi CiM’i Ta, HA MIJACTaBl KOMIIAPATUBHOTO aHaJIi3y, HABEJECHO CXOXKI1
Ta BIAMIHHI pHCHU, TPUTAMaHHI KacaliiHOMYy Tepersay CyIAOBUX pIIIEHb 3a
3akoHO#aBcTBOM PecnyOmiku Ilompmia, Iramiiicekoi PecnyOmiku, ®enepaTtuBHOi
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KacallfHOTO OCKapXeHHs, a caMme: 1) oOMeXeHHs Nepenisaly B KacalliHOMY MOPAIKY
CYIOBUX pIIIE€Hb, YXBaJEHUX y KPUMIHAJIBHUX IPOBAKEHHIX IIOA0 KPUMIHAJIBHUX
IPOCTYTKIB Ta HETSHXKKUX KPUMIHAJIBHUX MPABOMOPYIIEHB; 2) MOXKIUBICTh OCKapKEHHS
CYIOBUX pILIEHb JIMLIE 3 MIJACTaB, 3 SKUX BOHU OyaM NPEAMETOM MEpPEenIsiay Cyay
aressIiiHol 1HCTaHI].

OOrpyHToBaHO, 10  KacaluliHOMY  pO3NISIAYy  NpUTaMaHHI  CTaHIApTU
CIPaBEUIMBOTO MPABOCY/S, BAOKPEMIIEHO NIPUTaAMaHH1 iM O3HAKH 1 HAroJjoleHo Ha iX
3HAY€HHI AJIS IbOTO eTamy CTajii mpoBa/pKEHHS Yy Cy/l KacamiifHoi inctanuii. Ha migcrasi
y3araJlbHEHHs NIPaKTUKK €BpOIENHChKOTO cyay 3 pas roauHu (nani — €ECIJI) BusHaueHo
CUCTEMY CTAaHJAPTIB CIPABEUIMBOIO IPaBOCY[Ms, SKUM IIOBUHEH BIJIOBIIATH
KacalliHUM PO3MIA] KpUMIHABHUX MPOBAKEHB, a CaMe: pO3IJIsi CIpaBU 0€3CTOPOHHIM
CYZIOM, BCTAHOBJICHUM 3aKOHOM; IIPaBO Ha IyONIYHUI po3IVIsjA crpaBu (IJIACHICTH Ta
BIJIKPUTICTHh CYJJOBOTO PO3IVISAY); MPaBO OCOOM HA JOCTYM JI0 NPABOCYIS B KOHTEKCTI
IpaBa Ha OCKap>KEHHS Cy[I0OBUX PIIICHb; PIBHICTh CTOPiH; MPaBO Ha €PEeKTUBHUM 3aci0d
3aXUCTY; AOTPUMAHHS PO3YMHHUX CTPOKIB pO3IVIsIY MPOBAIKEHHS TOLIO.

Po3kputo 000B’s13K0B1 Ta (haKyIbTaTUBHI €IEMEHTH MiATOTOBKH J0 KacalliiHOTO
pO3INIsly Ta BU3HAYEHO iX OCOOJMBOCTI, apryMEHTOBAHO HENOCTaTHICTb CTPOKY,
nependadenoro 4. 1 ct. 430 KIIK, mis BumHEHHS A1l 1100 MiATOTOBKM KaCaIiMHOTO
PO3IIIATY.

Ha migcTaBi BUBUEHHS CyJOBOI NMPaKTUKW YCTaHOBJIEHO, 10 BepxoBuuii Cyn
(mami — BC) npuiimMae Bci 3amepedyeHHs Ha KacalliiiHy cKapry He3aJIe:KHO Bif TOTO, 4H
BiMOBiAar0Th BOHU BUMoram cT. 431 KIIK, un momani B CTpOK, BU3HAYEHUHN CYJIEIO-
nonoBigayeM. KoHcTaToBaHO, 11O Taka IO3MIIS HIBEIIOE IOJOXKEHHS 3aKOHY IIPO
00OB’SI3KOBICTh BHUKOHAHHS JHUCKPELIWHUX TOBHOBA)XXEHb CYIMI-OMOBilaya Ha
BCTAHOBJICHHS CTPOKY Ha IOJIaHHS 3allepeyeHb, 1 3alPOINIOHOBAHO IUISXHU BPETYIIOBaHHS
3a3HAYEHOTO MUTAHHS.

BucBitineHo 0COOIMBOCTI BHPILIEHHS KJIOMOTaHb YYaCHHUKIB KacalliHOTO
pO3IIIsILy, 30KpeMa, PO 3yNUHEHHS BUKOHAHHS CyAOBHX PILIEHb SIK MPOLECYalbHOI [ii,
o Moke OyTH BUMHEHA SK Ha MIJCTaBi 3asgBJICHOTO CTOPOHOIO KJIOTIOTAHHS, TakK 1 3a

BJIACHOIO 1HIIIaTUBOIO CyAy. BU3Ha4ueHO, 1110 OCKUIBKU M1ATOTOBKA KacaI[liHOTO PO3IIISTY



HE € PO3[IISAIOM KPUMIHAJIBHOTO MPOBAHKEHHS 0 CYT1, TO HU3Ka KJIONOTaHb (HApUKIIAI,
PO BU3HAHHS JOKa3iB HEAOIMYCTUMHUMHU) HE BUPILIYETHCS CYIICIO-IONOBIIa4eM Ha
[bOMY €Talll, a MJIAra€e BUPIIICHHIO KOJIETIEI0 CYAIIB i Yac po3MIsiAy KpUMIHAIBHOTO
MPOBA/HKEHHS B HApaIu1i KIMHATI B X0/l YXBaJI€HHS OCTAaTOYHOTO PIIICHHS.

Po3kputo 3micT ycHOi Ta TMCHbMOBOI (POPM KacariifHOro po3nisny. Y CTPyKTypi
KacaIiifHOTo PO3MISAAy IO CYTi 3ampolOHOBAHO BHUOKPEMJIFOBATH Bl 4YacTUHU: 1)
HITOTOBKY 10 PO3IVISAY MPOBAJKEHHS MO CyTi (3’ACyBaHHS SIBKM 1 NMPUYUH HESBKHU
YYaCHHUKIB, OTOJIOLIEHHS CKIIAAy CyIy, po3’sICHEHHS IpaB Ta 000B’S3KIB TOIO); 2) Horo
PO3MIIS IO CYTI (IOMOBIB CY/I11-/10II0B11a4a, BUCIOBJICHHS JOBOIIB YYaCHUKAMU, BUX1]]
JI0 Hapaa4doi KiMHaTH). BUCBITIIEHO OCHOBHI IIPOOJIEMHU, sIKI BUHHKAIOTh 111 4ac yCHOTO
Ta MUCHMOBOT'O KacaliifHOrO pO3MIIsiY, i 3aIPONOHOBAHO CIIOCOOM iX BUPIIICHHS.

HaBeneHo BH3HA4YeHHS MHCHbMOBOTO KAacCalllfHOTO TMpPOBAKEHHS $K (QopmMu
KacallfHOTO PO3IVISIIY, 3a SIKOi BCl YYACHUKH KPUMIHAJIBHOTO MPOBAKEHHS 3asBUIH
KJIOTIOTaHHS TPO PO3MVISLA MPOBAIKEHHS KacalliiHUM CyIOM 3a IXHbOI BiJICYyTHOCTI.
BuznaueHo oOcCTaBUHM, SIKI YHEMOXJIMBIIOIOTH KacallliHUN po3misl B THOPAIKY
MUCHMOBOTO TIPOBAKEHHSI.

Po3kputo mifcTaBu Ta MOPSAOK 3aCTOCYBaHHS TaKUX MPOLIECYaJbHUX i SK
BIIKJIQJICHHSA, TEpepBa, 3yNUHEHHS Ta HABEACHO OOIPYHTYBaHHSA BIAMIHHOCTI LIUX
HOHSATb.

Ha migcraBi aHamizy 3aKOHOMABCTBA, CYAOBOi MPAKTUKH 1 HAYKOBUX JIKEpe
BUOKPEMJICHO JBI1 MIACTaBU JUIA Hepefadl KpUMIHAJIbHOTO MPOBAKEHHS Ha PO3IIISL
BI/IMOBIAHOT Nanatu, 00’ ennanoi nanatu (gamxi — OIl) abo Benukoi [Tamatu BepxoBHoro
Cyny (mami — BIT BC): 1) HeoOXiaHICTh BIACTYIUTH BiJl BUCHOBKIB III0JI0 3aCTOCYBaHHS
HOpMH TIpaBa y momiOHMX TpaBoBigHOCWHAX. Llg mimcraBa € CHibHOIO IS Tepenadi
KPUMIHAJILHOTO TMpoBaKeHHs Ha po3nisia nanaru, Ol abo x BIT BC; 2) nasBHICT
BUKJIIOYHOI TPaBOBOi MpPOOJIEMH 3a YMOBH, SKIIO Taka Mepenada HeoOXigHa JUis
3a0e3IeUYeHHs] PO3BUTKY MpaBa Ta (OpPMyBaHHS €IMHOT MPABO3aCTOCOBYOI MPAKTUKH. L5
MiJICTaBa ICHY€E JUIIE JUJIs Tiepeadi KpuMiHaIbHOTO mpoBaikeHHs: Ha po3rsin BIT BC.
3anpornoHOBaHO BU3HAYEHHS BUKJIIOYHOI MPABOBOi MpoOiIeMH, HaBEIEHO ii KIJbKICHI Ta

SIKICHI TTOKA3HUKH.



BucBiTI€HO OCHOBHI MPUYMHU TOBEPHEHHS KPUMIHAJIBHUX MPOBAKEHb s
nojpaybiioro po3rsiay kojierismu cyanais, BIT BC Ta OIl KacaniitHoro KpuMiHaJIBHOTO
cyny (mani — KKC) BC.

AKIIEHTOBaHO yBary Ha TOMY, 110 3anmuT A0 HaykoBO-KOHCYJbTaTHUBHOI paau
(mam — HKP) moxxe OyTu HajmiciaHuii Ha Oyab-sIKOMYy €Tari KacaliiHoTro po3msiay (10
BUXOAY CYAJIB IO HApaJa4oi KIMHATH JJIS YXBaJIEHHS OCTATOYHOTO PIIICHHS ), PO3KPHUTO
nporiecyanbHi 0COOJMBOCTI TAKOTO 3BEpHEHHS Ta poib BUCHOBKIB HKP y miarorosii
noctanoB BC. BcTtanoBneHo, 110 HayKOBI BUCHOBKHM MAalOTh Ba)XJIMBE 3HAYEHHS MPH
dbopmytoBaHHI PaBOBOI MPOOJIEMH, HASIBHOI MPHU 3aCTOCYBaHHI/TIyMaue€HHI OKPEMHX
nosioxkeHb KpuminansHoro koaekcy Ykpainu (mam — KK) gu KIIK, mo gocuts gacro €
nepeayMOBOIO IIepeadi KpUMiHAIBHHUX MTPOBaKeHb Ha po3misia nanaru, Ol abo BITBC.

Ha migcraBi ananizy HOpM, 1o perynworoTh AisibHicTh HKP, 1 cynoBoi npakTtuku
3p00JIEHO BUCHOBOK, I110: HaykoBi BuCHOBKM HKP maroTh pexomenaaiiiinuii xapakrep;
cyn (cymmast, KOJIeTisl Cy[iB TOIIO) CAMOCTIMHO BUPINIYIOTh MUTAHHS, YU 3BEPTATUCS 3
BinoBiHUM 3anutoMm A0 HKP; yxBamiorouum ocraroyHe pilIeHHS Y KPUMIHAJIbHOMY
POBAKEHHI, B IKOMY MICTATbCS HAyKOBI BUCHOBKH, CyJl MOXKE€ Ha HUX IMOCJATUCS a0o
HE MOCWJIATUCS; CYI0BE PIIIEHHS MOXE HE MICTUTH JOBOJIB Ha CIPOCTYBaHHS MO3MIIII,
BUKJIAJICHOI B HAyKOBUX BUCHOBKAX, sIK1 € BIIMIHHUMU BiJl ipaBoBoro BucHOBKY KKC BC.

JlociikeHo 0COOIMBOCTI yXBaJICHHSI CyZOBOTO PIIIEHHS Ta PO3KPUTO MUTAHHS, K1
BUHUKAIOTh Y TpOleci HOro MOCTaHOBIEHHS. BCTaHOBIEHO BIIMIHHOCTI yXBaJIeHHS
oQOpMIIEHHS YCHHUX 1 MUChMOBHUX, NPOMDKHHMX Ta OCTaTOYHUX CYAOBHX pIIICHb.
Haronoieno, o cynose pilieHHs y popM1 IOCTAHOBU YXBAIIOE JIMIIE CYJl KacalliHO1
IHCTaHIIll, Take pIMICHHS NPUUMAIOThCA BUKIIOYHO B Hapaayid KIMHATI IIISIXOM
rojocyBaHHs. [3 ypaxyBaHHSM HAyKOBUX JUCKYCili 1 TPaKTUYHOI JOIIBHOCTI,
apryMEHTOBAHO 30€pEKEeHHSI TAKOTO 1HCTUTYTY SIK Hapajya KiMHaTa.

Big3zHadeno, mo Ha ChOTOMHI Cepejl HAYKOBIB BIACYTHIM €IMHWA MIiAXIT 0
BU3HAYEHHS OKpemoi aymku. HaBenmeno nediHiiii okpeMoi TyMKH Ta 3allpOIIOHOBAaHO
KJ1acudiKaIio OKpeMHUX TyMOK Ha Tpy BUIU: 1) aOCOIIOTHO po30i’KHA OKpeMa TyMKa, sika
Ma€e Micle y pasl, SKIIO CyAAs B3arajil HE MOTOMKYEThCS 3 MPUUHATUM CYIOBUM

PIIICHHSM 1 BIJICTOIO€ TIPOTHIICIKHY MO3UIIII0; 2) YACTKOBO pO301KHA OKpeMa JyMKa, siKa



BUKJIAJIA€THCA B pasi, SIKIIO CYAJ YaCTKOBO HE IMOTOMKYETHCS 3 MPUUHATUM CYJOBUM
pILIEHHSIM, HANpUKIAJ, BBa)Xa€, IO OCKap)KyBaHE CYAOBE PIIICHHS MiJJIsrae
CKacyBaHHIO, OJTHAK HE 3 THX IIJICTaB, sIKi 3a3Ha4Y€HI B HhOMY; 3) 3017KHa a00 CITiBMaarya
OKpeMa JyMKa, fKa BHUKJIAJA€TbCS B pasl, SKIIO CYAJS MOTOKYETHCS 3 MPUUHATUM
PIIIICHHSAM 1 TACTaBaMU JUIsl HOTO MPUIHATTS, OJHAK BBa)KA€, IO MMOCTAHOBY / yXBaTy
cymy HeoOXiHO Oy10 BUKIJIACTH B 1HIIHNH Cc110ci0 a00 JOTIOBHUTH 1HIITUMU TOJI0KEHHSIMU.
HaBeneHno aprymMeHTH Ha MiATBEPIKEHHS AOLUIBHOCTI 3aKPIMUICHHS HA 3aKOHOIABYOMY
piBHI BU3HAUEHHS MOHATTSI OKPEMOI TyMKHU Ta BCTAHOBJICHHS CTPOKY Ha 1l BATOTOBJICHHSI.
BucsiTieHo 0co0IMBOCTI PO3IIISAY KpUMIHAIBHUX POBAKEHD CYJIOM KacalliiHO1
1HCTaHIIIi: BIJICYTHICTh MOBHOBaXXEHb IIOAO JOCIIIKCHHS JO0Ka3iB, BCTAHOBJEHHS Ta
BU3HAHHS JOBEICHUMU OOCTaBWH, IO HE OyJIM BCTAHOBJIEHI B OCKapPKEHOMY CYIOBOMY
pIILICHH], BUPIIIIEHHS MUTaHb PO JTOCTOBIPHICTH TOTO UM 1HIIIOTO JTOKA3Y.
[IpoananizoBano Bunaak, y sskux BC 3actocoBye nonoxkenns 4. 2 ct. 433 KIIK Ta
3MIHIOE CY/IOB1 pIllIEHHS, 30KpeMa: epekBaidikalii a1 0coou 3 OIHI€T YaCTUHU CTATTI
KK, 3a BunHEHHs gK0i 0cO0y 3aCy/I’)KEHO, Ha 1HIILY, MEHIII CYBOpY, YACTHUHY CTaTT1/CTaTTIO
KK; BuKIIOUeHHS 3 MOTHUBYBaJbHUX YACTHH CYJOBUX pIIIEHh TOCWJIAHHS Ha
KBaM(piKyIO4y O3HAKy BUYMHEHHS 3JI0YMHY; BHUKJIIOYEHHS 3 MOTUBYBaJIbHUX YaCTUH
CYIOBUX pILlIEHb MOCUJIAHHA Ha OOCTaBUHHU, SIKI OOTSKYIOTh MOKapaHHs; BUKIIIOYCHHS
NPU3HAYEHOTO JOJATKOBOTO MOKApaHHS; BHUKIIOUEHHS MOCHJIAHHS Ha NpPHU3HAYCHHS
BUHHOMY OCTaTOYHOTO MOKapaHHs 3a CYKYITHICTIO 3JI0YMHIB 200 3a CYKYITHICTIO BUPOKIB;
NOM’SIKILIEHHS! IPU3HAY€HOT0 BUHHOMY MOKAapaHHs, B TOMY YHCHI 13 3aCTOCYBaHHIM [0
HBOTO NoJ0XkeHb CT. 69 KK; 3MiHU criocoOy CTIrHEHHS MPOIeCyalbHUX BUTPAT TOLIO.
Po3kpuUTO 3MICT 1HCTUTYTY HEAOMYCTUMOCTI MOTIPUIEHHS! MPAaBOBOTO CTAHOBUIIA
BUIIPABIAHOTO Ta 3aCYIKEHOTO0, IKUM IepeadadyeHo, 110 Cy/l KacaliiHOo1 IHCTaHII1: HEe Mae
IpaBa 3aCTOCYBaTH 3aKOH PO OUTBII TSKKE KpUMiHAIbHE PABOMOPYLIEHHS YU CyBOPIIIE
MOKapaHHs; MOXKE CKacyBaTh OOBHMHYBAJbHUN BHUPOK CYIIB Mepuioi ado amensuiiHol
1HCTaHIII, a TaKOXX yXBally Cy[dy amessIiifHOi 1HCTaHIIi II0A0 BUPOKY CyAy HEpIIoi
1HCTaHIII1 y 3B 43Ky 3 HEOOX1IHICTIO 3aCTOCYBaTH 3aKOH PO O1IbII TSHKKE KpUMIiHATIbHE
MPABOIMOPYIIEHHS YK CyBOpIIlIE OKapaHHs a00 B 1HIINN CMOCIO MOTIPIINTH CTAHOBUIIIE

3aCyJKEHOTO JIMIIEe y pasl, SKIIO 3 IHUX MiJCTaB KacalliiiHy CKapry mojiaB MpOKYypop,



NOTEePNUIMKA 4Yd HOro MpelCcTaBHUK, MOXKE CKAacyBaTH BUIIPABAYBAJIbHHN BHUPOK CYymy
NepIIoi 1HCTaHIIT, yXBady Cyay aneyiiHO1 1HCTaHIII1 00 BUIPABIYBAIHLHOTO BUPOKY
Cyly TMepumioi 1HCTaHIil, a TaKoX yXBajly ameysliifHOrO Cydy TIpO 3aKpUTTS
KPUMIHAJILHOTO TPOBAKEHHS 3 peaOUNTYHUUX TMIACTaB HE 1HAKIIE SK Ha MiACTaBi
KacarliHoi CKapTu MPOKypopa, MOTEPIIIOTO Y1 HOTO MPEACTaBHUKA, a TAKOXK Ha IMiICTaB1
KacalliifHoi CKapTu BUIMIPABIAHOTO 3 MOTHBIB HOTO BUIIPABIAHHS.

Baromy yBary mpucBSu€HO TOBHOBa)KEHHSIM Cyly KacallliiHOI 1HCTaHIli, SKUW 3a
HACJIJIKaMU PO3IVISY KacallliiHOiI CKaprd Mae MpaBo: 3aJUIIMTU CyOBE pillIeHHs 0e3
3MiHH, a KacallliiHy cKapry — 0e3 3aJ10BOJICHHSI; CKaCyBaTH CY/IOBE PIIlICHHS 1 MPU3HAYUTH
HOBUM PO3MIIS y CY/II MEPIIOT YK anesIiiHOT 1HCTaHIlT; CKacyBaTH CY/IOBE PIIICHHS 1
3aKpUTH KpUMiHAJIbHE MPOBAIXKEHHS; 3MIHUTH Cy/I0BE piteHHs. Po3kpuTo migcTaBu st
MPUKAHATTS KOXKHOTO 3 TIepepaxoBaHUX PIllIeHb CyAy KacaliiHoi iHcTaHiii. Haromomeno
Ha TIpaBi Cy[y KacaiiiHOi 1HCTaHIli OJHIEI0 TTOCTAHOBOIO peaii3yBaTH JCKIJIbKa CBOIX
MOBHOBAXEHb, nependadennx cT. 436 KIIK, Ta HaBeneHo BUTIAKK TAKOTO 3aCTOCYBaHHS.

BucsitieHo 3MiCT 1 CTPYKTypy CYAOBHUX pillleHb Cydy KacalliiHoi iHcrtaniii. Ha
MIJCTaB1 aHAJI3y CyJ0BOi MPAKTUKH BCTAHOBJIEHO, III0 MOTHBYBaJbHA YaCTUHA CYTOBHUX
plllIeHh HAaWOUIBbII BHUPI3HAETHCSA. 3a3HAYEHO BHUMAIAKU JOIIIBLHOCTI/HEAOUUIBHOCTI
MOCHJIaHHS Y CYJJOBHX PIIECHHIX Cy[ly KacalliHO1 iHCTaHIii Ha cynoBy npaktuky €CILJI,
Ha HEOOXIIHOCTI JOTPUMAaHHS BUKJIAQJACHHS PIIIEHb MPOCTOI0 IOPUAMYHOIO MOBOIO.
30KkpeMa, BU3HAUEHO BUMAJKU AOLUIBHOCTI nMocwuiaHb Ha npaktuky €CIUL: xomm y
KacariiHiil ckap3i, TOMOBHEHHAX a00 3MiHAxX /10 Hei 0co0a MOCUITIAEThCS HA TE, MO il
yac ii po3misay Oyno nopymeHo Konpeniiro ta He norpuMano npaktuky €CI1I, 30kpema
3azHadueHy B pimeHHsx €CII; xonu cTaBUThCA MUTAHHS TPO Taki MOPYIIEHHS SK
HEIOTPUMaHHS PO3YMHOTO CTPOKY, IOPYIICHHS 3acajl 3aKOHHOCTI, O€3CTOPOHHOCTI CyLy
Ta BEpPXOBEHCTBA IIpaBa, MpaBa Ha CIPABEIMBUIN CYITOBUIA POV TOLIO.

Kntouoei cnosa: kpuminanvhe nposaodicenus, cyoose npo8ad#CeHHsl, KacayitiHuu
po32140, Cy0 KaAcayiuHoi IHCmanyii, N08HOBAMCEHHS CYOY KACAYIUHOT IHCMAaHyii, oyinKa
00Ka3ie, 0ONYCMUMICIb O0KA318, MeNCI KACAYIUHO20 pO32/is0Y, CY008e PiuleHHs, YX8ad,
NOCMAaH06da, CKACY8AHH CY008020 DIWEHHS, 3MIHA CYO08020 DIWEHHS, 3aKPUMMmsI

KPUMIHANIbHO20 NPOBADICEHHS, NPABO HA CNPAasedIusUll cyo.



SUMMARY

Skokovska Ya. P. Cassation procedures of criminal proceedings. — Manuscript.

Dissertation for a PhD in Law (081) in fields of knowledge Law (08). National
University «Odesa Law Academy» Odesa, 2024.

The dissertation is one of the first comprehensive studies of theoretical and
practical issues of cassation review of criminal proceedings in the science of criminal
procedure law.

The dissertation highlights the scientific substantiation of the stages of criminal
procedure, defines the concept of the stage of proceedings in the court of cassation, its
tasks and features.

The author proposes to divide the stage of proceedings in a cassation court by the
criterion of the content of the court’s procedural activity into two stages which have their
own components: 1) cassation appeal of court decisions, the content of which is the
procedural activity of the court to verify compliance by the subjects of cassation appeal
with the requirements of the Criminal Procedure Code (hereinafter — the CPC), including
the form, content of the cassation appeal, the time limits and the procedure for its filing,
and based on the results of such verification, the decision to open cassation proceedings,
refuse to open them or return the cassation appeal; 2) cassation procedures of criminal
proceedings, the content of which is the procedural activity of the court that begins after
the opening of cassation proceedings and consists of preparing the cassation review,
studying the materials of the criminal proceedings, considering the requirements of the
cassation appeal, including by hearing the arguments of the parties to the proceedings,
and making the relevant court decision.

The author highlights the peculiarities of cassation review in the countries of the
Romano-Germanic legal family and, based on a comparative analysis, provides
similarities and differences inherent in cassation review of court decisions under the laws
of the Republic of Poland, the Italian Republic, the Federal Republic of Germany, etc. It
is proposed to introduce additional filters for cassation appeal, namely: 1) limitation of

cassation review of court decisions made in criminal proceedings on criminal



misdemeanors and minor criminal offenses; 2) the possibility to appeal court decisions
only on the grounds on which they were subject to review by the court of appeal.

The author substantiates that cassation review is characterized by fair justice
standards, and the author identifies their inherent features and emphasizes their
significance for this stage of the cassation court proceedings. Based on the generalization
of the case law of the European Court of Human Rights (hereinafter —- ECHR), the author
defines the system of fair justice standards which cassation review of criminal
proceedings must meet, namely: consideration of a case by an impartial court established
by law; the right to a public hearing (publicity and openness of court proceedings); the
right of an individual to access to justice in the context of the right to appeal against court
decisions; equality of parties; the right to an effective remedy; observance of reasonable
time limits for consideration of proceedings, etc.

The author reveals the mandatory and optional elements of preparation for
cassation proceedings and identifies their specific features, and also proves that the time
limit provided for in Part 1 of Article 430 of the CPC is insufficient for taking actions to
prepare cassation proceedings.

Based on the study of case law, the author establishes that the Supreme Court
(hereinafter — SC) accepts all objections to a cassation appeal regardless of whether they
meet the requirements of Article 431 of the CPC or are filed within the time limit set by
the reporting judge. The author states that such a position negates the provisions of the
law on the mandatory exercise of the discretionary powers of the reporting judge to set
the time limit for filing objections and suggests the ways to resolve this issue.

The author highlights the peculiarities of resolving motions filed by participants to
cassation proceedings, in particular, to suspend the execution of court decisions as a
procedural action which may be taken both on the basis of a party’s motion and on the
court’s own initiative. It is determined that since the preparation of cassation proceedings
is not a consideration of criminal proceedings on the merits, a number of motions (e.g.,
to declare evidence inadmissible) are not resolved by the reporting judge at this stage, but
are subject to resolution by the panel of judges during the consideration of criminal

proceedings in the deliberation room in the course of making a final decision.



The author reveals the content of oral and written forms of cassation review. It is
proposed to distinguish two parts in the structure of cassation review on the merits: 1)
preparation for the consideration of the proceedings on the merits (finding out the
attendance and reasons for the absence of participants, announcing the composition of the
court, explaining rights and obligations, etc.); 2) its consideration on the merits (report of
the judge-rapporteur, presentation of arguments by the participants, exit to the conference
room). The author highlights the main problems that arise during oral and written
cassation proceedings and suggests ways to resolve them.

The author defines written cassation proceedings as a form of cassation review in
which all participants to criminal proceedings file a petition for consideration of the
proceedings by the cassation court in their absence. The author identifies the
circumstances which make it impossible to conduct cassation proceedings in written
form.

The author reveals the grounds and procedure for applying such procedural actions
as postponement, adjournment, suspension and provides the justification for the
difference between these concepts.

Based on the analysis of legislation, case law and scientific sources, the author
identifies two grounds for referring criminal proceedings to the relevant chamber, the
Joint Chamber (hereinafter — JC) or the Grand Chamber of the Supreme Court (hereinafter
— GC SCO): 1) the need to deviate from the conclusions on the application of a rule of law
in similar legal relations. This ground is common for referral of criminal proceedings to
a chamber, a JC or the GC SC; 2) the existence of an exceptional legal problem, provided
that such referral is necessary to ensure the development of law and the formation of a
unified law enforcement practice. This ground exists only for the transfer of criminal
proceedings to the GC SC for consideration. The author proposes a definition of an
exceptional legal issue and provides its quantitative and qualitative indicators.

The author highlights the main reasons for returning criminal proceedings for
further consideration by the panels of judges, the GC SC and the JC of the Criminal Court

of Cassation of the Supreme Court.



The author emphasises that a request to the Scientific Advisory Council (hereinafter
— SAC) may be sent at any stage of cassation proceedings (before the judges enter the
deliberation room to make a final decision), and reveals the procedural features of such a
request and the role of SAC’s conclusions in the preparation of SC resolutions. The author
establishes that scientific conclusions are important when formulating a legal issue arising
from the application/interpretation of certain provisions of the Criminal Code of Ukraine
(hereinafter — CC) or the CPC, which is often a prerequisite for referring criminal
proceedings to a chamber, a JC or a GC SC.

Based on the analysis of the rules governing the activities of the SAC and court
practice, the author concludes that scientific conclusions of the SAC are advisory in
nature; the court (judge, panel of judges, etc.) independently decides whether to submit a
request to the SAC; when making a final decision in criminal proceedings containing
scientific conclusions, the court may or may not refer to them; the court decision may not
contain arguments to refute the position set out in the scientific conclusions that differ
from the legal opinion of the Criminal Court of Cassation of the Supreme Court.

The author examines the peculiarities of making a court decision and reveals the
issues arising in the process of its adoption. The author identifies the differences between
oral and written, interim and final court decisions. It is emphasised that a court decision
in the form of a ruling is made only by a court of cassation, and such a decision is made
exclusively in a meeting room by voting. Given the scientific debate and practical
expediency, the author argues for the retention of such an institution as a chambers.

It is noted that today there is no single approach to the definition of a dissenting
opinion among scholars. The author provides definitions of dissenting opinions and
suggests classification of dissenting opinions into three types: 1) a completely dissenting
dissenting opinion, which occurs when the judge does not agree with the court decision
at all and defends the opposite position; 2) a partially dissenting dissenting opinion, which
is issued when the judge partially disagrees with the court decision, for example, believes
that the appealed court decision should be set aside, but not on the grounds specified in
it; 3) a concurring or concurring dissenting opinion, which is issued if the judge agrees

with the decision and the grounds for its adoption, but believes that the court ruling/order



should have been set out in a different way or supplemented with other provisions. The
author provides arguments in support of the expediency of enshrining the definition of
dissenting opinion at the legislative level and setting a time limit for its preparation.

The author highlights the peculiarities of consideration of criminal proceedings by
the court of cassation: lack of authority to examine evidence, establish and recognise as
proven the circumstances which were not established in the appealed court decision, and
resolve issues of reliability of a particular evidence.

The author analyses the cases in which the Criminal Court of Cassation of the
Supreme Court applies the provisions of part 2 of Art. 433 of the CPC and changes court
decisions, in particular: re-qualification of a person’s actions from one part of the CC
article for which the person was convicted to another, less severe part of the article/article
of the CC; exclusion of references to the qualifying feature of the crime from the
reasoning parts of court decisions; exclusion of references to aggravating circumstances
from the reasoning parts of court decisions; exclusion of additional punishment; exclusion
of references to the final punishment for a set of crimes or a set of sentences; mitigation
of the punishment imposed on the perpetrator, including the application of the provisions
of Art. 69 of the CC; changes in the method of recovery of procedural costs, etc.

The author reveals the content of the institute of inadmissibility of deterioration of
the legal status of an acquitted and convicted person, which provides that the court of
cassation has no right to apply the law on a more serious criminal offence or a more severe
punishment; may overturn a guilty verdict of the first instance or appellate courts, as well
as a decision of the appellate court regarding the verdict of the first instance court due to
the need to apply the law on a more serious criminal offence or a more severe punishment
or otherwise worsen the situation of the convicted person only if the cassation appeal was
filed by the prosecutor, the victim or his/her representative on these grounds; may
overturn an acquittal by a court of first instance, a decision of a court of appeal regarding
an acquittal by a court of first instance, as well as a decision of a court of appeal to close
criminal proceedings on rehabilitative grounds, except on the basis of a cassation appeal
by a prosecutor, victim or his/her representative, as well as on the basis of a cassation

appeal by an acquitted person on the grounds of acquittal.



The author focuses on the powers of the court of cassation, which, upon
consideration of the cassation appeal, has the right to: leave the court decision unchanged
and dismiss the cassation appeal; set aside the court decision and order a new trial in the
court of first instance or court of appeal; set aside the court decision and close the criminal
proceedings; and change the court decision. The author reveals the grounds for making
each of the above decisions of the court of cassation. The author emphasises the right of
the cassation court to exercise several of its powers under Article 436 of the CPC by one
resolution and provides cases of such application.

The article highlights the content and structure of court decisions of the court of
cassation. Based on the analysis of case law, the author establishes that the reasoning part
of court decisions is the most distinctive. The author notes the cases of
expediency/inexpediency of referring to the case law of the ECHR in court decisions of
the court of cassation, and the need to comply with the presentation of decisions in simple
legal language. In particular, the cases when it is expedient to refer to the ECHR case law
are identified: when in a cassation appeal, additions or amendments to it, a person refers
to the fact that during its consideration the Convention was violated and the ECHR case
law, in particular, the ECHR judgments, was not followed; when the question is raised
about such violations as failure to comply with a reasonable time limit, violation of the
principles of legality, impartiality of the court and the rule of law, the right to a fair trial,
etc.

Key words: criminal proceedings, court proceedings, cassation procedures, court
of cassation, powers of the court of cassation, evaluation of evidence, admissibility of
evidence, limits of cassation review, court decision, ruling, resolution, cancellation of a
court decision, change of a court decision, closure of criminal proceedings, right to a fair

trial.
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BCTYII

OO0rpynTyBaHHsi BUOOpPY TeMH AociigkeHHsi. OIHIEIO 13 KOHCTUTYILIHHUX
3acaji KpUMIHAJIBHOTO CY/IOUMHCTBA € 3a0€3eUeHHS MpaBa Ha anessuiiHul nepersij
CIIpaBW Ta y BU3HAYEHUX 3aKOHOM BHITQJIKaX — Ha KacalliifHe OCKap>KEHHS CYIOBOTO
pimenns (. 8 4. 1 ct. 129 Konctutymii Ykpainu). Bkaszana Hopma IpyHTY€ETbCS Ha
MDKHApPOJHUX CTaHJApPTaX MpaB JIIOIWHU, 3 YPaXyBaHHIM SIKUX KOKCH, Ui TpaBa Ta
cBoOonu, Bu3HaH1 B KonBeniii, Oyno mopyiieHo, Ma€e MpaBo Ha €(PEeKTUBHUH 3acid
IOPUUYHOTO 3aXUCTY B HAI[lOHAJIBHOMY OpTaHi, HaBITh SIKIIO Take MOPYLIEHHsS OyJI0
BUMHEHE 0co0aMu, siKi 3A1MCHIOBaIA CBOi oiIliiiHi moBHOBakeHHs (cT. 13 Konsentrii
PO 3aXHCT MpaB JIFOAWHU 1 OCHOBOMONOXHUX cB0oOOA Bijg 04.11.1950 p. (mam —
Kongentis)). Koken, koro cya BHU3HAB BHHHUM Y BYMHEHHI KPUMIHAJIHHOTO
IPaBOTIOPYIIICHHS, Ma€ TIPABO HA TEPEIIsA CYJIOM BHIIOI 1IHCTAHINT (paKTy BU3HAHHS
OT0 BUHHUM a00 BUHECEHOTO oMYy BUPOKY. 3MIHCHEHHS 1IbOTO MpaBa, BKIIOYAIOUYU
MiJCTaBHU, HA SKUX BOHO MOXeE OyTH 3MdiMCHEHE, Perylro€eThCs 3aKoHOM (4. 1 cT. 2
[Tpotokomy Ne 7 Bij 22.11.1984 p. no Konseniii).

Y KpuminanbHOMy TiporiecyaibHOMy Koaekci Ykpainu (mami — KIIK)
3a0e3MneueHHs MpaBa Ha anesAiiHAA Teperyisa] CpPaBh Ta y BHU3HAYCHUX 3aKOHOM
BUMAJKaXx — Ha KacallliHe OCKapXKEHHS CyJ0BOTO pIIIeHHs, Ha BIAMIHY BIJ
Konctutynii Ykpainu, He BITHECEHO 10 YUCIHA 3acaj]l KPUMIHAJIBHOTO MPOBAKEHHS,
BOJIHOYAC, JIETAIbHO BPETYJIHOBAHO IMIJICTABH 1 MOPSIOK CYIOBOTO MPOBADKEHHS 3
nepernsily CyI0BUX pillieHb, Y TOMY YHCI KacaliiHoro. Ha miacraBi 3akony Ykpainu
«IIpo BHeceHHs 3MiH 10 [OCHOAAPCHKOTO MPOIECYaTLHOTO KOMEKCY YKpaiHw,
[{uBUIBHOTO MpoOIECyaIbHOTO Kojiekcy Ykpainu, Kojekcy aamiHICTpaTUBHOTO
CYIOYMHCTBA YKpaiHu Ta 1HIMX 3akoHoAaBInX akTiBy Big 03.10.2017 p. Ne 2147-VIII
MIPaBOBE PETYIIOBAHHS MOPSIAKY KacallifHOTO PO3ISTy KPUMIHAIBHUX MPOBAKCHb
3a3HAJIO ICTOTHUX 3MiH, SIK1 TOTPEOYIOTh HAYKOBOT'O aHaJIi3Yy.

Jlo nocmimkeHHs mnpoOJIeMaTHKK KacaliifiHOTO pPO3MISAY KpUMIHAJIBHUX

npoBapkeHb 3Bepranucs 0. I1. Anenin, H. P. bo6euko, H. B. I'lmunceka, 1. B. I'oBIoK,



A. M. €BmMmin, O. B. Kamnina, JI. M. Jlo6oiiko, B. T. Mamsapenko, B. I. Mapunis,
B. O. Ilonenromko, M. 1. Cipuii, B. 1. Tepemenpkuii, O. I'. [lluno Ta iHImi ykpaiHChki
Ta 3apyO1>KHI BUCHI.

KoMmiiekcHUM ~ JOCHIJIPKEHHSIM ~ 3a3HAY€HOI MpOoOJIeMAaTUKH € Juceprarlis
H. P. boGeuka Ha 3m00yTTSI HAyKOBOTO CTYMEHS JOKTOpA IOPUAUYHUX HAYK HA TEMY:
«AnendiiiiHe Ta KacaliiHe IPOBA/KEHHS Y KpUMIHAIBHOMY CYIOUMHCTBI YKpaiHU»
(M. JIbBiB, 2016 p.), mpucBsyeHa GopMyBaHHIO CHCTEMHOT KOHIICTIIIIT aneIsIIiifHOTO Ta
KacaliifHOTO MPOBAKEHb SIK OCHOBHUX ()OPM CYIOBOTO KOHTPOIIIO Y KPUMIHATIHHOMY
CYAOYMHCTBI YKpaiHM 1 BHUPOOJEHHIO TMPOMO3HUINM II0A0  YIOCKOHAJICHHS
KPUMIHAJIBHOTO TIPOIIECYaJhbHOTO 3aKOHOMABCTBA YKpaiHW Ta TMPAKTHKHA HOTO
3aCTOCYBaHHSA y I[bOMY Hampsimi.

[Ipote, mepeBaXkHa OLIBILIICT, HAYKOBUX PO3POOOK MPOBOAMIACA BUCHUMHU JIO
BHeceHHs 3akoHoM Ykpainu Bix 03.10.2017 p. Ne 2147-VIII 3min go KIIK. Ilopsiz 13
MM, 3HAaYHa YacTUHA TEOPETHMYHUX 1 NPAKTUYHUX aCMEKTIB MPOOJIIeMATUKU
KacaIrifHOTO PpO3MISAy KPUMIHATBLHUX TIPOBA/DKEHb 3JIUINAETHCS HEIOCTATHBO
JTOCTIKEHOI0. 30KpeMa, 11€ CTOCYEThCS MIJCTaB 1 MOPSAKY Mepeaadi KpUMiHaJIbHOTO
MPOBAHKEHHS HA PO3MIISA NajaTh, 00’ eaHanoi nanaru (nam — OIl), Benukoi [1anatu
(mam — BIT) Bepxosuoro Cyny (mam — BC), ocobmuBocTeli po3misy KpUMiHATBHIX
npoBapkeHs BIT BC, ocoGnuBocTeli oka3yBaHHS Mij 4ac KacamiiHOTro po3risay, B
TOMY YHCJIl OIIHKM JOKa3iB CYyIOM KacalllifHOi 1HCTAaHIli, MJCTaB 1 MOPSIKY
3M1ACHEHHS MUCHhMOBOTO KaCaIiifHOTO MPOBAKEHHS TOTIIO.

3B’5A30K po0OTH 3 HAYKOBHUMHU NPOTrPaMaMM, IJIAHAMHU, TEeMAMHU, TPAHTAMMU.
JuceprartiiiHe MOCTIIKEHHS] BUKOHAHO B MEXKax IUIaHy HAYyKOBO-IOCIITHOI poOOTH
Kadeapu KpuMiHaJIbHOTO Tiporiecy HaiionanpHOoro yHiBepcurery «Opechbka
IOpUANYHA akajemisy «/luHamika KpUMIHAJIBHOTO TMPOLIECYalTbHOTO 3aKOHOAABCTBA
VYkpainu: nocsin Ta nepernektuBm» Ha 2016—2020 poku K CKIIa0BOI IJIaHy HayKOBO-
nocaiaHoi podotu HarioHanbHOro yHiBepcuTeTy «Ojechbka IOpUIMYHA aKaJAEMIsDy
«Crpateris IHTETrpaliifHOro PO3BUTKY YKpaiHH: MPABOBUIA Ta KyJbTYpPHUN BUMIp» Ha

20162020 poxu (nepxaBHuit peecrparniiinuii Homep 0116U001842), a Takox IiaHy



HAyKOBO-JOCTITHOT ~ poOOoTH Kadeapu «PedopmyBanHs KPUMIHAJILHOTO
MPOIIECYaTbHOTO, KPHUMIHAJIIBHO-BUKOHABYOTO TIpaBa Ta OMEPATUBHO-PO3IIYKOBOI
JISJIBHOCTI B YMOBaX €BpOIHTErpailli Ta NpoTHAll 3JJ0Y4MHHOCTI B €MOXy ITU(POBOIrO
CYCHUIbCTBA» y MEKaxX BUKOHAHHS TEMU HAyKOBO-IOCHIAHOI po6otu HarioHnaasHOTO
yHiBepcuteTy «Onecbka ropuanuHa axaaemis» «[IpaBoBe Ta couiambHE >XKUTTS
VYkpainu y JIFOMUHOLIEHTPUCTCHKOMY BUMIpI B ITU(poBy epy» Ha 2021-2025 poku.

Meta i 3aBaaHHA IOCJHiI:KeHHs. MeTOI0 IUCepTaIiiHOTO JOCHIIKEHHS €
noOysioBa IUTIICHOT KOHIENI[T KacalifHOTO pO3MIALy KpHUMIHAJbHUX MPOBAHKEHD 1
po3po0Ka HAayKOBO OOIPYHTOBaHMX MPOIMO3MIIH, CHIPSIMOBAHUX Ha BIOCKOHAJEHHS
KIIK y wacTuH1 BperyatoBaHHs L[bOTO €TaIly KPUMIHAJIBHOTO MPOBAKEHHSI.

JIst HOCSATHEHHS 1i€T METH y AUCEepTallli BUPIITYBaIKCS TaKl 3aBIaHHS:

— BU3HAYUTH TOHATTS KAaCaIlIMHOTO PO3MISAAY Ta BCTAHOBUTH HOTO MICIE Y
CTPYKTYpI1 CTaii MPOBaKEHHS B Cy/l KacalliitHOi 1HCTaHIIi1;

— JOCTIAUTH 3apyODKHHUI JOCBIJI HOPMAaTMBHOTO BPETYJIIOBaHHS KacallliHOTO
pO3IIsiy KpUMIHAIBHUX TPOBAKEHb 1 BU3HAYUTH HANPSMU WOTO BpaxyBaHHS y
BITYM3HSIHOMY KPUMIHAJILHOMY IMPOIIECYyaIbHOMY 3aKOHO/IABCTBI;

— OXapaKTepu3yBaTH KacallliiHUil po3misiJ KPUMIHAJIBHUX MPOBAIKEHb Y
KOHTEKCTI €BPOIEUCHKUX CTAHIAPTIB CIIPABEAJIUBOTO TTPABOCY/IIS;

— BU3HAYUTH OCOOJMBOCTI MIATOTOBKM KacallliHOTO pO3MISAY KpUMIiHAJIbHUX
IIPOBAKEHb;

— IOCTIAUTH MOPAJOK KacaliitHOTO pO3MIsSAY KpUMIHATBHUX MPOBAIKEHb;

— OXapakTepu3yBaTU IIIJICTABM 1 TOPAJIOK Iepefadi  KpUMiHAJIbHOTO
npoBaKeHHs Ha po3nraa nanat, OIL, BIT BC;

— PO3KPUTH MEXaHI3M YXBAJICHHS CYIOBOTO pIIIEHHS 3a pe3yJbTaTamMu
KacaIiifHoro po3IJsay;

— BU3HAYATH MEXI1 Mepersigy CYIOM KacaliifHOi 1HCTaHIi Ta BUCBITIUTH
MOBHOBKEHHS Cydy KacalliiHOi 1HCTaHIIi 3a HaCIiAKaMH PO3IISAAYy KacariiHoi

CKapru;



— PO3KPUTH BUMOTH JO CTPYKTYPH 1 3MICTy CYIOBUX PIllIeHb CyAdy KacaliiHOl
IHCTaHIIIT;

— pO3poOUTH HAyKOBO OOIPYHTOBaHI  IPOMO3MIIii, CHOPSMOBaHI Ha
BrockoHaneHHs1 KITK y yacTuHi BperymoBaHHs KacaliifHOTO POy KpUMiHATBHUX
IPOBAKEHb.

06’exkmom OocniodicenHs: € TIPAaBOBIAHOCHHHU, 10 BUHHUKAIOTh Yy TpoIeci
KacaliifHOTO PO3MIALy KpUMIHAIBHUX MIPOBAKEHb.

IIpeomemom docnioxcenns € KacallitHUM po3MIsi KpUMIHATIBHUX MPOBAIKEHb.

Metonun pocaimkennsi. Jlucepraiisi TIpPYHTYETbCSI Ha  KOMIUICKCHOMY
3aCTOCYBaHHI 3araJILHOHAYKOBUX Ta CIHEIliaJbHUX METOIB HAyKOBOTO ITi3HAHHS,
CUCTEMY SIKHX 00paHO 3 ypaXyBaHHSM METH 1 3aBIaHb JOCIIKCHHS, HOTO 00’ €KTa Ta
npeaMeTa. 3a  JIONOMOTOI0  TIaJeKTHYHOTO METOAY BCTAHOBJIEHO HAsBHICTD
HeBig emHoro 3B’s3ky HopMm KIIK, ski pernaMeHTyroTh KacalliiiHWA po3Isina
KpUMIHAJLHUX ITPOBAKEHB, 1 CPOPMOBAaHMX Ha X OCHOBI JIOKTPUHAIBHUX IT1IXOIIB 13
MPAKTUKOIO TIPABO3AaCTOCYBAaHHS HA IbOMY €Taml KPUMIHAJIBLHOTO TPOBAIHKCHHS
(migpoznum 2.1, 2.2, 2.3, 2.4, 3.1, 3.2). [lopiBHAIBLHO-TIPABOBUI METOJ JTI03BOJIVB
31CTaBUTH CTaH MPABOBOTO PETYIIOBAHHSA KaCAIliHHOTO pO3IISAY KPUMiHATBHUX
IPOBA/KEHb Y KPUMIHAIIBHOMY MPOIECYyaIbHOMY 3aKOHOMABCTBI YKpaiHU 1 JESKUX
3apyOiHUX KpaiH Ta BCTAHOBUTH MOXKJIMBICTh ypaxyBaHHs MMO3UTHBHOTO JIOCBITYy B
nporeci momanbiioro BaockoHaneHHs KIIK  (migposmin  1.2). 3actocyBaHHS
CTPYKTYPHO-(DYHKIIIOHAJTLHOTO ~ METOMy  3a0e3Me4myio  BUOKPEMJICHHS  €TalliB
KacalifHOTO pO3Misily KPUMiHATBHUX MPOBAHKEHb 1 BU3HAUYEHHS 3MICTy KOXKHOTO 3
HuxX (migpo3mum 1.1, 2.1, 2.2). 3a gomomorow (HopMalIbHO-IOPUINIHOTO METOTY
c(hOopMyITHLOBaHO BU3HAYEHHS MOHAThH «KAaCallIHHUN PO3IIISI», «MEX1 IEPETISAY CyI0M
KacalliHoi 1HCTaHILI» TOIIO, aBTOPChKE BU3HAYEHHS SIKUX HABOAMUTHCS y JUCEPTaLii
(miaposzminm 1.1, 2.2, 3.1). MeToa CTaTHCTHYHOTO aHaJli3y BUKOPUCTOBYBABCS ITiT Yac
JOCTIJKEHHS CYI0BO1 TPAKTUKH SIK YaCTUHU €MITIPUYHO1 0a3u aucepTartii (miapo3am
2.1, 2.2, 2.3, 2.4, 3.1, 3.2). Corionoro-npaBoBuii METOA 3aCTOCOBYBaBCSI B XO.i

IPOBE/ICHHA AHKETYBAaHHS MMPAaKTUYHUX MpPAIlIBHUKIB Ta aHaJi3y HOro pe3ysbTariB



(migpozmin 2.1, 2.2, 2.3, 3.1). I3 BUKOPUCTaHHSIM METOAY TEOPETUKO-IIPABOBOTO
MOJICTTIOBaHHSI OOTPYHTOBAHO MPOMO3uIlii, cpsiMoBaHi Ha BaockoHaneHHs KIIK y
YaCTHHI IPABOBOTO PETYJIIOBAHHA KAaCALIHHOTO PO3MISAY KpUMIHAIBHUX MPOBAIKEHb
(migposmin 1.1, 2.1,2.2,2.1,2.4, 3.1, 3.2).

HopmatuBHy ocHOBy gucepramii craHoBiATh: KoHcTutymis Ykpainu,
MDKHApOJHI JOTOBOPH, 3rofia Ha OOOB’SI3KOBICTh SIKMUX HajgaHa BepxoBHoro Pajoro
VYKkpainu, akTH KpUMIHAJIBHOTO Ta KPUMIHAIBHOTO MPOIECYaJbHOTO 3aKOHOAABCTBA
VYkpainu 1 1eKux 3apyOKHUX JeprKaB.

TeopeTuHy OCHOBY AOCIHIJKEHHS CKJIa[Jal0Th HAyKOBI Mpalll yKpPaiHChKHUX 1
3apyOKHMX BYEHHMX Yy Tally3l 3arajJbHOTEOPETUYHOI IOpUcTpyneHii, ¢imocodii,
JIOT1KH, KPUMIHAJIBHOTO Ta KPUMIHAJIBHOTO MIPOLIECYaIbHOTO MpaBa.

Emmipuuny 6a3y MOCTIIKEHHS CTAHOBJIATH: PIIEHHS C€BPOIEHCHKOTO CyIy 3
npaB monuan (mami — €CILI), Koncturymiitnoro Cymy Vipainu (mam — KCVY),
y3arajJbHeHHs1 Cyl0BOi TpakTuku 1 pimeHHs BC (y uuiomy B JOCHIIKEHHI
BUKOpUCcTaHO Onu3pko 200 CynoBHX pillleHb, PO3MIMICHUX B €AMHOMY JI€PKaBHOMY
peectpi cynoBux pimens (gam — €JIPCP)), marepianu KpUMiHAJbHUX MPOBAJKEHb,
pe3ynbTati aHkeTyBaHHs cyiiB BC, mpokypopiB, aIBOKaTiB 1 HAyKOBO-TIEAArOTTYHUX
MIpaIfiBHUKIB.

HaykoBa HOBM3HA OTPUMAHHX Pe3yJIbTATIB MOJISITA€ B TOMY, 1110 AUCEPTALis €
OTHUM 13 TEpIIMX B YKpaiHCHKiMl Haylll KPUMIHAJIBHOTO MPOLECYyaJbHOTO IpaBa
KOMIUJIEKCHUM JOCHIUKCHHSIM TEOPETUYHUX 1 MPAKTUYHHUX ACIEKTIB MpoOIeMaTuKu
KacalliifHOTo po3misiay KpUMIHAJIIBHUX MTPOBAIKEHb.

3a pesyiabraTaMu MPOBENCHOTO JOCHIIKEHHS c(POopMynboBaHI Takli HAMOLIbII
BaYKJIMBI MOJIOKEHHS, 1[0 MICTATh HAyKOBY HOBU3HY:

ynepuie:

13 ypaxyBaHHAM KOMIIApaTUBHOTO aHami3y 3alpONOHOBAaHO 3alpOBAJUTU
JOJIaTKOBI1 (DUIBTPH JJI KacallliHOTO OCKap>KeHHsI, a caMme: 1) 0OMeKeHHsI Meperisiay B
KacallifHOMY MOPSIJIKY CYIOBUX DIIlIEHb, YXBaJCHUX Y KPUMIHAJTbHUX MPOBAIKEHHIX

HI0J0 KPUMIHAJIIBHUX MPOCTYNKIB Ta HETSHKKUX KPUMIHAJIBHUX MPaBOMNOPYIIEHD; 2)



MOKJIUBICTh OCKapKeHHSI CyHOBUX PIIICHb JMIIE 3 MIJACTaB, 3 AKUX BOHU OyiH
MIPEIMETOM TIEPETIsay Cydy alesIliiHOl 1HCTAHIIIT;

Ha mijactaBl y3araibHeHHs npaktuku €CILJI BU3HaueHO cuUCTeMy CTaHIApTIB
CIPaBEJIUBOTO TPABOCYIMS, SIKAM TIOBMHEH BIANOBIAATH KacalliHUI po3misij
KPpUMIHAJIBHUX TIPOBA/DKCHb, a caMme: pO3IVIsj ChOpaBu OE3CTOPOHHIM CYIIOM,
BCTAHOBJIEHUM 3aKOHOM; MIPaBO Ha MyOJNIYHUN pO3MIsLA copaBu (IVIACHICTh Ta
BIJIKPUTICTH CYJJOBOTO PO3IIISITY); IPABO 0COOM Ha JOCTYI JI0 MPABOCYIS B KOHTEKCTI
IpaBa Ha OCKap>KEHHsI CyJOBHX PIllIEHb; PIBHICTh CTOPIH; IPaBO Ha e(peKTUBHUII 3aci0
3aXUCTY; TOTPUMaHHS PO3YMHUX CTPOKIB PO3MIISLY MPOBAIKEHHS TOLIO;

noseneHo, mo npakruka KKC BC cTOCOBHO NpUUHATTA 3alepedyeHb Ha
KacallliiHy cKapry HE3aJIe)KHO BiJ TOTO, Y BIJIMOB11at0Th BOHU BUMoOTram cT. 431 KIIK
1 M TIOAaH1 Y CTPOK, BU3HAUYECHUH CYyAJICI0-I0MOBIIaYeM, HIBEIIOE MOJOKEHHS 3aKOHY
npo 00OB’SI3KOBICTh BUKOHAHHA TUCKPEIIHUX MMOBHOBAXXEHb CYHAJI-AOMOBiAada Ha
BCTAHOBJICHHSI CTPOKY Ha TMOJAHHS 3arnepedyeHb, Ha IMiJICTaBl YOro 3alpOIOHOBAHO
HOpPMATHUBHO TepentaynuT 3a00pOoHy pO3IVIsAY 3alepedyeHb Ha KacalliHy cCKapry, siKi
HE BIJIMOB1Aal0Th BUMoraMm 4acTtuH 2 — 4 cT. 431 KIIK abo Hamifmuig micis moyaTky
KacalliifHOro po3misiay;

BUOKPEMJICHO O3HAKM BIAKJIAAEHHS KacalliHOTO po3misiAy (HasBHICTD
CTPOKOBOTO XapaKTepy; MOXKIIUBICTh 3aCTOCYBaHHS SIK 3a 1HILIATUBOIO CyIy, TakK 1 3a
KJIOTIOTAHHSM YYacCHHMKIB MpPOLECY; 3aCTOCYBaHHS SIK Ha MPsAMO IependaueHux
KPUMIHAJIBHAM TPOIECYyaIbHUM 3aKOHOMABCTBOM IMiICTaBaX, TakK 1 3 1HIIMX ITiJICTaB;
BIJICYTHICTh IIPABOBUX MiJACTaB ISl MPOJOBKEHHS KaCallfHOTO pO3MISAy B IOMY
CyIOBOMY 3aciflaHH1) Ta 3 iX ypaxyBaHHSM 3IIMCHEHO BIJIMEKYyBaHHS BiIKJIaJICHHS
KacaliifHOTO PO3IVIsTy BiJl OTOJIOLISHHSI IIEPEPBU B CyJJOBOMY 3acCiJIaHHI;

3aIllpONIOHOBAHO 3/11MCHIOBATH KIacH(IKaI[il0 OKPEMUX TyMOK Ha TpW BUAM: 1)
abCoMOTHO pO301KHA OKpeMa JyMKa, sKa Ma€ MicIe y pasi, SKIIO Cy[IJIs B3araii He
MOTO/KYETHCS 3 MPUUHITUM CYIOBUM PIIICHHSIM 1 BIJICTOIO€ MPOTUIICKHY MO3UITII0; 2)
YaCTKOBO PO301’KHA OKpeMa JyMKa, sika BUKJIAIa€ThCS B pasil, AKIIO CyAIs YaCTKOBO HE

MOTOKYETBCA 3 HpHﬁHHTHM CyaoBHUM piH_ICHHSIM, HaIIpUKJIdd, BBa)XXa€, 110
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OCKap>KyBaHE CYIOBE PIIICHHS MiJJArae CKaCyBaHHIO, OHAK HE 3 TUX MiACTaB, SKi
3a3Ha4yeHl B HbOMY; 3) 301kHa abo CcriBmazarya OKpema JyMKa, sika BUKJIAJIA€ThCS B
pasi, SKIIO CYAJs TOTOMKYEThCS 3 MPUUHATUM PIIICHHAM 1 MiJCTaBaMU ISl HOTO
NPUIHATTS, OJJHAK BBaXKa€, 110 MOCTAHOBY / YXBaIy Cyly HEOOXiqHO Oysi0 BUKIACTU B
IHIIHAHI cnoci0 a00 JOMOBHUTHU 1HIIHUMU ITOJIOKEHHSIMU,

VOOCKOHANEHO !

BU3HAUCHHS TOHSTTS «IPOBAHKCHHS B CyJII KacCalllifHOi 1HCTAHII», T SKUM
3alpOIIOHOBAHO PO3YMITH HEOOOB SI3KOBY CTa/liI0 KPUMIHAJIBHOTO MPOBAIKEHHS, KA
€ HACJIIIKOM pealizallii OKpeMUMH HOTO yYaCHUKAaMU ITpaBa Ha KacalliiiHe 0CKap KeHHS
Ta B SIK1M CyJTOM KacaIiiiHoi 1IHCTaHIIii IEPeBIPA€THCSA JOTPUMAHHS CyIaMHU MOMEPETHIX
1HCTaHI[Ii BUMOT IIOJI0 3aKOHHOCTI, OOIPYHTOBAHOCTI Ta BMOTHMBOBAHOCTI CYHOBHUX
pilieHsp, 1110 Habpanu 3aKOHHOT CHITH;

AeIHIII0 TOHATTA «KacaliiHUN po3MIAL», MiJ SIKAM pPO3yMIETbCA HHU3KA
MOCJITOBHUX JI1H, 1110 HE MOXKYTb OyTH BIJIOKpEMJICH] O/IHA BiJl OHOI Ta, BiJMOBIIHO,
MaroTh OyTH BUMHEHI B iX JIOT1YHIN MOCIHIJOBHOCTI, €IHOCTI, OCKUIBKH MPOIYIICHHS
OJIHI€T 13 HUX a00 3MiHA MOCJIJOBHOCTI X BUMHEHHS B MOAAIBIIIOMY MOXKE CHPHUSITH
BUHUKHEHHIO CYMHIBY Y 3aKOHHOCTI ¥ 00’ €KTUBHOCTI IPUNUHATOIO CYIOM KacarliiHoi
1HCTaHIII{ PIIIEHHS;

TEOPETUYHE PO3YMIHHS MiJCTaB MHUCHMOBOTO KacaIlifHOTO PO3MIIsTY, 30Kpema,
3alPOTIOHOBAHO HAJAaTH CyAy KacalliifHOi 1HCTaHIlli TpaBO 3a BJIACHOIO IHIIIATUBOIO
BUPIIITYBAaTA MUTAHHS MPO MPOBEISHHS MUCHMOBOTO KacallifHOTO pO3IIsAy B pasi,
KOJIM y4acTh CTOPIH MPOBAKCHHS HE € 000B’SI3KOBOIO Ta Cy/ HEe BOayae miACTaB Iis
BUKJIMKY THX a00 1HIIMX YYaCHHUKIB MPOBAKEHHS;

BUMOTH JI0 3MICTY CyJOBHX pIIICHb CYAy KacallliiHO1 1HCTaHIi 3a paxXyHOK
BU3HAYCHHS KOJIa BUTAJIKIB, 3a AKUX ICHY€ JOIUIbHICTD MOCUJIAHHS B HUX HA MPAKTHKY
€CILI,

HAOYI0 NOOAILULO2O PO3BUMKY:
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CTPYKTYpPYBaHHsI CTaJIii MPOBAPKEHHsI B CYJIl KacallliiHOi 1HCTAHIIlT 3a paxyHOK
BUOKPEMJICHHSI B HIA 3a KpUTEpIEM 3MICTy MpPOLECyalbHOI AISUIBHOCTI CyQy ABOX
eTariB: KacalllfHOTO OCKap>KEHHs Ta KacallliiHOro po3rsiay;

Kiacudikallis eTamniB KacaliifHOTO PO3IVIsAy IUISIXOM BHOKPEMIJICHHS B HbOMY
TPHOX YAaCTHUH: 1) MIATOTOBKM KaCalIMHOTO PO3MISAY; 2) KacaliifHOTO PO3TISTY IO
cyTi; 3) yXBaJIeHHS CYJIOBOTO PIIlIEHHS;

TEOPETUYHI MiJXOAU J0 BU3HAYEHHS OCOONMBOCTEH BUKOPUCTAHHS HAyKOBHX
BucHOBKIB HKP y cymoBux pimennsx KKC BC, 3o0kpema o0rpyHTOBaHO, IO Taki
0COOJMBOCTI 3yMOBJEHI: 1) peKoMEHIAlIMHUM XapakTEepoM IIHMX BHCHOBKIB; 2)
CaMOCTIMHMM BUPIMIEHHAM CyIoM (CYIIEI0, KOJETIEI0 CYAIB TOIO) MUTAHHS, YH
3BepraTucs 3 BianoBigHuM 3anmutoM g0 HKP; 3) BigcyTHicTIO 000B’SI3KYy Cymy
nocuiatucs Ha BUCHOBOK HKP y cynmoBomy pitienHi; 4) BiICyTHICTIO 00OB’ 3Ky CyIy
CIOpPOCTYBAaTH MO3HUILII0, BUKIAJCHY B HAayKOBOMY BHCHOBKY, SIKa € BIIMIHHOIO BiJ
npaBoBoro BUcHOBKY KKC BC.

I[IpakTuyHe 3HAYeHHA OTPUMAHMX pPe3YyJbTATIB TOJSIra€e B TOMY, UIO
c(hopMybOBaHI y MeXKax JOCHII)KEHHS BUCHOBKH, TEOPETUYH1 MOJOXKEHHS Ta HAYKOBO
0OTpYyHTOBAHI MPOMO3HUIIIT MOXKYTh OYTH BUKOPHUCTAHI B:

HAyKOBO-JOCTIAHIA JiSIBHOCTI — JJISl TOAAJBIIOL PO3POOKH TEOPETUYHHUX 1
MPaKTUYHUX MPOOJIEM KacallifHOTO PO3MISILY KPUMIHAIBHUX MPOBAJIKEHb;

npaBoTBOPYIN MismbHOCTI — g yaockoHanenHs KIIK y uwactuni mpaBoBoro
peryaioBaHHS KacalliHOTO PO3MIIALY KPUMIHAIBHUX MPOBAKEHb;

IPaBO3aCTOCOBHIN MISTILHOCTI — CYASIMU, IPOKYPOPAMHU Ta aIBOKATAMU 1] 4ac
KacauiiHoro po3nany kpuminansHux nposaxkenb (akT KKC BC Bix 02.09.2024 p.
Ne 662/0/158-24);

HABYAJILHOMY MpOILIeCi — Mij Yac MIArOTOBKM HaBUAJbHUX MpPOTpam 1 JEKIIii,
IPOBEACHHS PI3HUX BUAIB 3aHATH 3 HABUAIbHUX TUCHUILTIH « KpuMiHamsHUI poLecy,
«CyyacHi po0ieMH KPpUMIHAJIBHOTO Ta KPUMIHAIBHOTO MPOIECYalbHOTO MpaBay Ta

«[IpaBa miomuuu y cdepi kpumiHampHOi focTULiD» (akT I[BaHO-PpaHKIBCHKOTO
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HABYAJIbHO-HAYKOBOTO  IOPUAMYHOTO IHCTUTYTYy HallloHaibHOTO  yHIBEpCUTETY
«Opnecpka opuanyHa akaaemis» Big 27.08.2024 p.).

OcoOucTnii BHecok 3700yBaukM. HaykoBi TMOJ0KE€HHS, BHCHOBKH 1
pexkomeHnpalii, cpopmMyaboBaHi B JucepTallii, MalTh CAMOCTIHHHUM XapakTep Ta
OTPUMaHi TMCEPTAHTKOIO HA MIICTaBl 0COOMCTUX IO CIIKCHb.

Anpobauis  marepiagiB  aucepramii. [lonokeHHs  Ta  BHCHOBKH
JUCEPTALIHHOTO JOCHIPKEHHST OOrOBOPIOBANIMCS MiA 4Yac 3acigaHHsS Kadenpu
KpuMiHaibHOrO Tponecy HamionansHoro yaiBepcuteTy «Onecbka OpUIUYHA
akaziemisn». OCHOBHI pe3yJibTaTH HAyKOBOTO JIOCIIJIPKEHHsI OyJId ONPUJIIOAHEHI Ha: V
BceeykpaiHCchkili  HayKOBO-IPAKTHUHIA  KOH(epeHIT «AKTyaldbHI  mIpobiaemu
KPUMIHAJIBHOTO TIpaBa, IMPOILIECY, KPUMIHAJNICTUKH Ta OMNEPATUBHO-PO3IIYKOBOL
TispHOCT» (M. XMenbHHIbKUN, 25 mororo 2022 p.); MiKHApOmHIM HAyKOBO-
npakTuuHii KoH(pepenuii «[IpaBoBe perymioBaHHS CyCHUIBHHUX BIAHOCHH B YMOBax
PO3BUTKY ITU(GPOBUX TeXHOJOTIM» (M. UepHiBii, 28 Oepesns 2022 p.); MixHapoaHin
HAyKOBO-TIPAaKTUYHIN KoH(epeHLii «EBponeicbkuii BUOIp YKpaiHHU, pO3BUTOK HayKu
Ta HalllOHaJIbHA Oe3reKa B peajisx MaciTaOHO1 BIMCHKOBOI arpecii Ta mio0albHHUX
BUKIUKIB XXI cromitrs (mo 25-pivyus HamionanpHOro yHiBepcuteTy «Onechka
opuaudHa akaaemisi» ta 175-piaus Onecpkoi mkonu mpasa)» (M. Oxeca, 17 yepBHS
2022 p.); Kpyrmomy ctoni « KpuminanbHa FOCTHUIIIS B YKpaiHi: peasii Ta IEpCIeKTUBNY
(M. JIbBiB, 23 Bepecus 2022 p.); MixHaponHiii HayKOBO-MPAKTUUHIN KOH(EpPEHLi,
npucssiueHid 10-if piunumi HaOyTTss 4MHHOCTI KpuMiHAIBHOTO MpOLECyabHOTO
KoJieKCy YKpaiHu «JlOKTpuHajIbHI Ta MPaBO3aCTOCOBHI MPOOJIEMH KPUMIHAJIBLHOTO
poIIeCy, NETEKTUBHOI Ta OMEePATHBHO-PO3IIYKOBOI MisibHOCT» (M. Omeca, 9 rpynHs
2022 p.); MixxHapoaHiii HayKOBO-IIPaKTUYHIN KOH(pEpeHIIT « CBpONneicbKi OpieHTUPH
pPO3BUTKY YKpaiHM B yMOBax BiiiHU Ta mo0ambHUX BUKIHMKIB XXI CTOMITTS: CHHEPTIS
HAyKOBHUX, OCBITHIX Ta TEXHOJOTIYHUX pimeHb» (M. Oxeca, 19 tpaBus 2023 p.).

Iy6aikamii. OCHOBHI TMOJOXEHHS Ta Pe3yJIbTaTH JUCEpTallii BII0OPaKEHO
B 11 HaykoBuX MyOMNiKaIisix, y TOMy YHCIl y 5 CTaTTSIX, OMyOJIKOBAHUX Y HAyKOBHUX

(dhaxoBUX BHJIAHHAX, MEPETiK SKUX 3aTBEPKEHO MIHICTEpCTBOM OCBITH 1 HAayKH
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VYkpainu, Ta 6 Te3ax JOMOBIIeH HA HAYKOBUX, HAYKOBO-MPAKTUUYHUX KOH(PEPEHIIAX Ta
IHIIMX HAyKOBUX 3aX0Jax.

Ctpykrypa Ta o0csr auceprauii. J(ucepraiiis cCKiIagaeTbes 31 BCTYITY, TPhOX
PO3MLIIB, 110 BKIOYAIOTh 9 MiApO3/1TiB, BUCHOBKIB, CIIMCKY BUKOPUCTAHUX JIKEPEI
(412 naiimenyBaHb) 1 TOAATKIB. 3arajJbHUI 00CAT qucepTallii cTaHOBUTH 240 CTOPIHOK,

3 SIKUX OCHOBHHUH TeKCT — 182 cTOpiHOK, 4 1oaaTku po3MileHi Ha 20 CTOpiHKax.
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PO3/ILI 1. 3ATAJIBLHI MTOJIOKEHHS KACAIIIMHOT O PO3IVISITY
KPUMIHAJILHUX ITPOBATKEHD

1.1. TloHATTS KacawiiHOTO PO3IJISAY Ta HMOro Micue y CTPYKTYpi cramii

NMPOBA/ZKEHHS B CY/i KacaliiHOl iHcTAHIIT

Konctutyniero Ykpainu BU3HaY€HO, 1110 OJIHIE0 3 OCHOBHUX 3aCa]l CyJOYMHCTBA
€ 3a0e3mneueHHs MpaBa Ha anessIiiHIN Neperisi CpaBy Ta Y BU3HAUEHUX 3aKOHOM
BUMAJKax — Ha KacalllifHe OCKap)KeHHs Cy10Boro pimeHHs (1. 8 4. 2 c¢t. 129) [70]. Sk
ciymHo 3a3HayaB KCY y pimennsx Big 11.12.2007 p. y copasi Ne 11-pr/2007, Bin
25.04.2012 p. y cripaBi Ne 11-pri/2012, neperisa Cy10BUX PillieHb B alesIIiiHOMY Ta
KacallliHOMY TMOPSIKY TapaHTy€ BIIHOBJICHHSA MOPYLICHUX MPaB 1 OXOPOHIOBAHUX
3aKOHOM IHTEPECIB JIIOMWHU 1 TpomMaasHuHa [242, . 3.1, a63. 3; 243, m. 3.2, a63 2].

Kpuminaneauii miporiec, sk 1 Oyab-sIKMM 1HIIWNA IOPUIWYHUNA TIPOLIEC, €
BIIOPSAIKOBAHOIO MPABOBOIO AISUTBHICTIO, IO CKJIAAA€THCSA 3 MEBHUX [ MPaBOBOTO
XapakTepy, fKI Yy CBOid CYKYNHOCTI YTBOPIOIOTH TI€BHI MPOILEAYypH, IO
XapaKTepU3YIOTbCSl  MPOBAPKEHHSMM Ta  CTaAlsIMU. 3arajbHe KpUMIHAJIbHE
MPOBAKEHHS 3/IIACHIOETHCS B TIEBHIM IMOCIIJOBHOCTI, PO3BUBAETHCS 1 MPOTIKAE 3a
MIeBHUMU eTanamu, ikl MMeHyThCs cTaaismu [60, c. 9].

Taxk, 1O. I1. Anenin ta B. K. Bonomuna 3a3Ha49at0Th, 110 KpUMiHAIBHUIN MPOIIEC
ABJIIE COOOI0 CUCTEMY CTajiid, IO MOCIIJOBHO 3MIHIOIOTH OJHA OIHY 1 MAaroTh
BU3HAYCHE KOJIO 3aBlaHb, IMiJICYMKOBUX JOKYMEHTIB, Cy0 €KTiB, 5iKi OEPYTh Y HHOMY
y4acTts [3, c. 81-82].

Buokpemmtoroun cTtagli KpUMIHAJIBHOTO TMPOIECY, HAYKOBII 3/1€O0LIBIIOTO
BKa3yIOTh, 110 11€ CAMOCTINHI eTanu (YacCTWHH) KPUMIHAJIHLHOTO TPOBAKEHHS, SKi
XapakTepu3yrThcs: 1) OesmocepenHiMu (BIaCHUMHU, BHU3HAYEHUMH Yy 3aKOHI)
3aBaanHamu [8, ¢. 116; 81, c. 13; 94, c. 21; 272, c. 40], 2) cnenudiyHUM KOJIOM
cy0’€KTIB 1 mporecyarbHUX 3ac001B mismbHOCTI [1, ¢. 11; 8, ¢. 116; 81, c. 13; 94, c. 21],

3) dyHKIiAMH Cy0’€KTIB MpolecyalbHOI MisIbHOCTI [272, c. 40], 4) CBOEPIAHICTIO
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nporecyansHoi Gopmu [1, c. 11; 8, c. 116; 272, c. 40], 5) cnerudiuyauM XapakTepom
KPUMIHAJIBHUX TPOIEeCyallbHUX BimHOCHH [8, ¢. 116], 6) BmacTUBUMH HJIT KOXKHOI
crajii (eramy) mpouecyaJbHUMH akTamu 1 pimeHHsmu [272, c. 40], 7) HasgBHICTIO
nigcymkoBoro pimenns [1, c¢. 11; 8, c. 116; 81, c. 13], skuM BOHaA, SIK IPABUIIO
TpaHCcPOpPMY€EThCS B HACTYIHY cTafito [94, c. 21]; 8) HasBHICTIO IEBHUX MeX [8, C.
116].

Otxe, cranii KpUMIHATBHOTO TMPOIECY — II€ CAaMOCTIWHI Ta B3a€EMOIIOB’s3aH1
YaCTUHU MPOIECYATbHOI MISUTBHOCTI, KOXKHIN 3 SKUX MPUTaMaHHI MEBHI OCOOIMBOCTI
KpUMiHaJIbHOI nponiecyainbHoi hopmu [81, c. 13] Ta gKi B CBOiH CyKyITHOCTI CKJIa/Ial0Th
CUCTEMY KPUMIHAIBHOTO MPOILIECY.

Bapro 3a3nauutu, mo KIIK MicTUTh NOHATTS «CTaaisi KPUMIHAJIBHOTO
npoBapKeHHsD» (MyHKTIB 5, 14 9. 1 cr. 3, m. 11 9.3 c1. 42, m. 12 49. 1,9. 4 cT. 56, 9. 1
cT. 127,4. 2, 5 ct. 155-1, 4. 1 ct. 221 KIIK), «cTaaist 10cynoBOro po3ciiyBaHHs» (4.
2 ¢1.286,4.4 c1. 333, 4. 3¢cT. 476, 4. 6 cT. 552, 9. 1 c1. 598, 4. 2 c1. 601 KIIK), «cTamis
miarotToBdoro cymoBoro 3acimanus» (4. 6 cr. 34 KIIK), «cramis cymoBoro
npoBapKeHHs» (a03. 3 4. 7 cT. 284, a63. 2 4. 5 c1. 615-1 KIIK), BogHOUac He gae im
BU3Ha4YeHHsA. Pa3oMm 13 TuM, 31 3MicTy mojiokeHb NyHKTIB 5, 14 4. 1 ct. 3 KIIK
BOauaeTbCcs TMOCWJIAHHS JIMIIE Ha JB1 CTali: JOCYIOBOTO pO3CHIITyBaHHS Ta
MPUTSATHEHHS 10 KpUMIHAJIBbHOI BIAMIOBIAILHOCTI.

Take 3akoHOJaBYE BHW3HAYCHHS BUKIMKAJIO AWCKYCII0 HAYKOBIIIB OO
MOKJIMBOCTI BUOKPEMJICHHS «TIPUTATHEHHS 10 KPUMIHAJIBHOI BiIMOBIAAIBHOCTIY, 5K
OKpeMoi cTajlii KpuMiHAJIBbHOTO MpoBaKeHHs. Tak, A. I. 3a6a0ypina, M. 1. Jleonenko
ta JI. B. KOpuenko BKka3yloThb Ha OOIPYHTOBaHICTh BHOKPEMJICHHS TaKoi CTamii
KPUMIHAJILHOTO MPOBAKEHHS Ta BUAULIIOTH i1 XapaktepHi pucu [93, c. 241; 402, c.
242-243]. Ilpote, OlabIl OOTPYHTOBAHWM, HA HAIl TOTIISA, € MIAX1A HAYKOBIIB, SK
BKa3yIOTh, III0 BHOKPEMJICHHSI TaKOi CTafil CynepedyuTh NOKTPUHAIBHHUM IT1IX01aM
CTOCOBHO PO3YMIiHHSI CYTHOCTI cTafii [2, ¢. 36] Ta BKa3ylOTh Ha BIJIMIHHOCTI MOHSTH
«CTajisl KpUMIHAJIBHOTO MPOIECY» Ta «CTaflsl KPUMIHAJIBHOTO TEPECiayBaHH,

BB@)XAIOUM, [0 NPUTATHEHHS O KPUMIHAJIBHOI BIAMOBIJAIBHOCTI MOTPIOHO
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pO3MIISIIaTh SIK €Talm KpUMiHaJbHOTO mepecmiayBaHHs [43, c. 99-104]. 3aranom
MOJIJISTFOYM TaKy TMO3HUII0 3a3HAYMMO, 10 ¥ cipami, y pimenHi Big 27.10.1999 p. y
cripaBi Ne 9-pri/99 KCVY na nijcrasi cuctemHoro ananizy HopM KIIK miiiimoB BUCHOBKY
npo Te, W0 TMPUTITHEHHS JO KPUMIHAJIBHOI BIAMOBIJAIBLHOCTI € CTaJIi€r0
KPUMIHAJIBHOTO TEePeCiliTyBaHHs, SKa MOYMHAETHCS 3 MOMEHTY BHHECCHHS CIII9UM
MOCTAHOBU MPO TMPUTATHEHHS OCOOM sIK OOBHHYBAYEHOTo 1 Mpea sIBICHHS i
oOBunyBaueHHs [244]. 3 morsiay uunHHoro KIIK mputsrHeHHs 10 KpuUMiHAJIBHOT
BIJIMOBIAAILHOCTI PO3MOYMHAETHCA 3 MOMEHTY TMOBIJOMJIEHHS 0C001 Mpo MiAo3py 1
BHECEHHSI BIJIOMOCTEH 10 €AMHOTO PEECTPY MOCYA0BUX po3ciiayBaHb (nani — €PIP),
TOOTO 3 MOMEHTY MOSIBM y KpHUMIHAJIbHOMY MpPOBa/pKeHH1 migo3proBaHoro. o
CTOCYETHCS KIHIIEBOTO MOMEHTY MPUTITHEHHS IO KPUMIHAJIBHOI BIATIOBIaIbHOCTI, TO
BUXOJSYM 13 CAMOTO TOHSATTS KPHUMIHAIBHOI BiAMOBINATBHOCTI, TAKKUM MOMEHTOM
BUJIA€THCS HAOpaHHS OOBHMHYBAJIBHHM BHPOM CYAy 3aKOHHOI CHIW. 3 OISy Ha IIe
MNPUTATHEHHS] 70 KPUMIHAIBHOI BIAMOBIAAIBLHOCTI OXOIUTIOE COOOK SIK CTaiio
JOCYIOBOTO PO3CTIAYBaHHS, TaK 1 CTaAil0 CYIOBOTO PO3IVISAY, a 1HKOJIW 1 CTajiio
anessiiHoro nepersaay (y pasl OCKap)KEHHsS BUPOKY), SIK1 32 CBOIMU 3aBIaHHSMH,
KOJIOM CYO’€KTIB, MpOIECyalbHUX 3aC00IB MISIBHOCTI, XapaKTEPOM KPUMIHAJIBHUX
IOpOLECYyabHUX BIIHOCHH, MPOLECYalbHUMH aKTaMH 1 PIIMIEHHAMH, HaSBHICTIO
M1JICYMKOBOTO PIIICHHS Ta IHIIMMU O3HAKaMU CYTTEBO BIAPI3HAIOTHCS, a TOMY iX
00’ eTHaHHS Y MEKaxX OHIET CTali € HE JIUIIIE HEe TOIIJILHUM, ajie i T030aBJIeHE JOTIKH
Ta MPOLECYaTbHOI HEOOX1THOCTI.

[Ilono HaykoBOro OOIPYHTYBaHHSI CTaAIHHOCTI KPUMIHAJIBHOTO MPOIECY, TO
3arajioMm, He 3alepeuyroud TaKy HEeOOX1JIHICTh, yCE€ * TaKd JTYMKH HAayKOBIIB IOJO
KUIBKOCTI Ta 3MICTY CTaIiil Pi3HITHCA, 30KpeMa B HAYKOBIH JIiTEpaTypi BUAUISIOTH BiJT
TPHOX JO JIEB’ATH CTaJli KpWMiHaJIbHOTO mporecy. Tak, 3okpema . I Kamanua
3a3Haya€, [0 BITYM3HSHUN KpUMIHAJIBHUI TMpoLEC Mae TpU pIiBHI: JOCYIOBE
MPOBAIKEHHS, CYJOBE MPOBAKCHHS, BUKOHAHHS CYJOBUX pillleHb. Y BKa3aHii
CUCTEMI Cy/I0BE MPOBAKEHHSI € JOMIHYIOUOIO CKi1afoBoto [58, c. 111]. M. 1. Jleonenko

BUJIUISIE TI'SITh OCHOBHMX CTaJlii KpUMIHAJBLHOTO mpolecy: 1) gocyrnoBe
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pPO3CIIyBaHHS: JOCYAOBE CJIJICTBO; Ji3HAHHS; 2) MPUTATHEHHS 10 KPUMIHAJIBHOI
BINOBIAANIBHOCTI; 3) Cyl0Be MPOBAIKEHHS Yy MEPIIiN 1HCTAHIIi; 4) MPOBaKEHHS 3
nepernsiay CyI0BUX pIllieHb; 5) BUKOHAHHS Cyq0BUX pimieHb [93, c. 241]. IIpore, sax
BUJIA€THCS BHOKPEMJICHHSI CTaJli «CylOBE MPOBAIKEHHS» (SIKA OXOIUIIOE SIK
NPOBAPKEHHS y CyAl MEpHIOi 1HCTAHINI, TaK 1 MPOBAKEHHS 3 MEPerisiay CyI0BHX
pillieHb), a0 X CTaii «CydOBE MPOBA/KEHHS 3 MEpersiay CyIO0BUX PIIICHb», HE €
KOPEKTHUM 3 oy Ha Te, 1o B KIIK okpemMo BperynpoBaHO CyqoBE MPOBAKEHHS Y
Cyll mepuioi 1HCTaHII Ta KiJbKa MPOBAIKEHb 3 MEpEerisiay CyIOBHX pIIICHb, SKI
XapaKTepU3YIOThCSI CBOIMU ClieU(PIYHUMU BIJIMIHHUMHU O3HAKaMH, TAKUMH SIK KOJIO
3aBaHb, crenudiyHa mnporecyainbHa (Qopma, Mexi NPOBaPKEHHS Ta 1HIN, SKI
JO3BOJISIFOTH OUTBIII TOYHO BUOKPEMUTU Ta OKPECIUTH TMEBHHUM eTam KPUMIHAIbHOT
IPOLECYaATBHOT TISITBHOCTI.

binpiricTe HAayKOBIIB BCE K BUAUIAIOTH CIM CTaAiil KpPUMIHAJIBHOTO
poBaHKEHHS: 1) JoCyn0BE PO3CIIAYBaHHS; 2) MiITOTOBYE MPOBAIKEHHS; 3) Cyn0BUI
po3rsia; 4) MpOBaHKEHHS B CyAl amelsiiiiHOi 1HCTaHIlii; 5) MpOBaIKEHHS B Cyi
KacaliiHoi 1HCTaHIli; 6) MPOBAJKEHHS 3a HOBOBHSABIECHUMH a00 BUKIIOUHUMHU
obcTaBUHaMU; 7) BUKOHAHHS CyJOBUX pillIeHs [2, ¢. 35; 60, c. 10; 77, c. 10; 109, c. 18;
280, c. 11].

Oxkpemi HayKOBIIl JOAATKOBO BUJUIAIOTH II€ M TaKy CTalil0 KPUMIHAJIBHOTO
MIPOBAKEHHS, IK BHECEHHS BIJOMOCTEH PO BUMHEHE KPUMIHAJIbHE MPABOMIOPYIIICHHS
no €PJIP, sxa mepenye nocymoBomy po3ciiayBaHHIO [79, c. 26]. [Ipote, 3 omisiay Ha
nosioxkeHHs cT. 214 KIIK, 11111 HopMu, SIKUM BperyJIb0BaHO JOCYI0BE PO3CJIiTyBaHHS,
BHECEHHS BIJJOMOCTEH MpO BYMHEHE KpuMiHajbHE mopyiueHHs a0 €P/IP e mume
MOYATKOBHUM €TaroM CTaii JOCYI0BOTO PO3CIiayBaHHS.

Otxe, Ha HaANTy AYMKY HaWOUIBII AOUUIBHUM € MIAX1J MO0 BHOKPEMIICHHS
caMe CeMU CTaJliii KpUMIHAIILHOTO MPOBaKEeHHA. [Ipu 11boMYy, SIK BIANIO 3ayBaXKYIOTh
H. P. bo6euko ta C. P. PadanboHT, pyX KpUMiHAJIBLHOTO MIPOBAHKEHHS 3IIMCHIOETHCS B
OMHIA MTOCYIOBIM Ta MIECTH CYAOBUX CTamisfx. Y IbOMY TPOSBISETHCS JIOTIKO-

dbyHKITIOHaIBHA TTOCIIIOBHICTh CTa 1 KpUMIHAJIBHOTO MpoBaikeHHs. [IporiecyanbHa
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(dopMa 10CYIOBOro Ta CyIOBOIO IPOBAPKEHb PI3HATHCSA ICTOTHO. Y MpaBUiIaX, SIKI
pPEerIaMEHTYIOTh 3JIACHEHHS KPUMIHAJIBHOTO TPOBAKEHHS Y CYIOBUX CTaJisiX,
yuMajio cruibHOro. OgHaK 1€ BUCHOBOK HE CTOCY€EThCSA JOCYAOBOIO 1 CYIOBOTO
npoBa/pkeHb. He3Baxkaroun Ha OJHAKOBY CYTHICTh OUIBIIOCTI MPOIECYyadbHUX il
Mi3HaBaJIbHOI CIPSIMOBAHOCTI I TOCYA0BOTO PO3CIiAYBaHHS Ta CYJOBOTO PO3IISNY,
y § 3 mraBu 28 KIIK Hemae BIACHMIBHUX HOPM J0 MPAaBWJI MPOBEICHHS CIIIIUYUX
(po3urykoBux) nid. lle mosCHIOETBCS BIAMIHHOCTAMHU Y TpoIecyaibHiil dopmi,
3yMOBJICHUMH OCOONMBOCTAMHU CTajAli KpPUMIHAJIBbHOTO TPOBAKEHHS, PI3HUMH
OpOLECyaIbHUMU  yMOBaMH, B SKUX B1AOyBaeTbCsd IMpoLEC JI0Ka3yBaHHS,
HEOJTHAKOBICTIO y CyO’€KTax, siki OepyTh Y HbOMY Y4acTb, 1 HaBITh PI3HOIO METOIO
MPOBEACHHS MpolecyaabHux At [23, c. 137].

Pazom 13 TuMm, ciifg 3a3HaYMTH, IO CTaAll BUKOHAHHS CYIOBUX pIIIEHb Ta
IPOBAHKEHHS 32 HOBOBUSBICHUMH Ta BUKIIOUHUMHU 00CTaBUHAMU 32 CBOEIO CYTTIO €
pyxomumu crafisimu. Tak, 30Kpema, cTajlisi BUKOHaHHS BUPOKY MOXKE€ MaTu MICLE K
ICJIsI CYyIOBOTO PO3MIIALY, TaK 1 MICIS KOKHOT HACTYITHOT CTa 111, OCKUTBKH YC1 IOJIaIbIII
cTajii € (haKyIbTaTUBHUMM 1 HAMYACTIIIIE 3aJI€KaTh BiJ BOJI1 Y4aCHUKIB KPUMIHAIBHOTO
npoBapKeHHs. ToMy, y BUIIaJKy SIKIIO 0c00a BIIMOBIISIETbCS peai3yBaTu CBOE MPABO
Ha OCKap>KEHHS CyJIOBOTO PIIIEHHS Cydy MEPIIOi 1HCTaHIlli 1 BOHO HAOMpae 3aKOHHOT
CUJIH, CYJl BUKOHY€ BCl1 HEOOXIJIH1 1T JiI1 BUKOHAHHS YXBaJIEHOTO pillieHHs. SIKIo K
YYaCHUK CYJOBOTO PO3IIIALy OCKap>KUB CYIOBE PILIECHHS, TO MPOLIEC HOro BUKOHAHHS
MOYMHAETHCA TICIs TOCTAHOBJICHHS / YXBaJC€HHsS PIIICHHA aneNsliifHUM CyaoM,
OCKUIBKM TIIJICTAaBOI0 HaOpaHHS 3aKOHHOI CUJIM CYJAOBUM DillIEHHS, SIKe HE OyJio
CKacoBaHe, BiAMOBIIHO 10 4. 2 cT. 532 KIIK, € yxBaneHHs pillieHHs CyI0M arnemsiiHol
iHCcTaHIii [78].

BinnmoBigHo i nepernia KpUMIHAJIBHOTO MPOBAKEHHS y KacallliHOMY TOPSAKY
Ma€ CBOi OCOONMBOCTI. 3a 3arajbHUM MPaBWIOM, MOJAHHS KacallHUX CKapr He
3yIUHsSE BUKOHAHHS CyAO0BUX PIILIEHb, IPOTE CyJ KacalliHOI IHCTAHLIT Ma€ NpaBo, SK
3 BJIACHOI 1HIIIaTHBH, TAK 1 38 KJIONOTAHHSAM yYaCHUKA KPUMIHAIBHOTO MPOBAIKEHHS,

3YIIUHUTH BUKOHAHHSA CyHdOBOro pimeHHsa. I[leBHI o0coOIMBOCTI Mae 1 cTajis
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IPOBA/KEHHSI 32 HOBOBHUSBJICHUMH Ta BHUKIIOYHMUMH OOCTaBUHAMM, OCKLUIBKH
3BEPHEHHIO 13 3asBOI0 MPO TAKWW TEPErNIsi] HE 3aBKIU MEepeaye amnessmiiHui Ta
KacalliiiHuil nepemsy CynoBUx pimeHb. Ocoda Moxe peallizyBaTH CBOE MTPaBO HA TaKe
3BEpPHEHHS JI0 CY/ly 3a HasIBHOCTI MMijicTaB, nepeadadeHux ct. 459 KIIK, HezanexxHo Bij
TOTO YH MEPENIANATI0CS CyA0BE PIIICHHS CylaMU BUIIUX 1HCTAHIIIH.

[IpoBamxeHHs B CyJl KacallliiHOi 1HCTaHIlI € OKPEMOI CTaJi€l0 B CHUCTEMI
CTajlil KpuUMiHANBHOTO Mpouecy. HaykoBui mo-pizHOMY MiIXOAATH 10 BU3HAYCHHS
MOHATTS, 3aBJaHb Ta XapaKTEPHUX OCOOIUBOCTEM i1 3/M1HCHEHHS.

B3arani npoBamkeHHs B Cydl KacalliHOI 1HCTaHII MOXHa PO3IISAaTH B
JEKITbKOX 3HAYEHHSIX: SIK MPOIECyalbHy AISUIbHICTD CYAY 1 SIK CTaA1I0 KPUMIHAIBHOTO
MIPOBAJI>KEHHSI.

Ha nymxy B. B. Kopo:ns, kacariitHe mpoBa/pKeHHS — 11€ YPETyJIbOBaHa 3aKOHOM
TISUTBHICTh Cy[Iy KacaliiHOi 1HCTaHIl 3 pO3MISAYy KpUMIHAJIBHUX CHpaB, IO
3MIIACHIOETHCS 32 KaCalllMHUMU CKapramu 3a/Jis 3’ sICYBaHHs MUTAaHHS PO 3aKOHHICTh
Ta OOTPYHTOBAHICTH CYyJOBUX PIIICHbh MOTIEPEAHIX 1HCTAIIIH, 1110 Oyl OCKapkeHi [72,
c. 169].

A. M. €BMIH BBaa€ TIPOBAKEHHS B CyAl KacaliiiHOI 1HCTaHIII1
(bakyabTaTUBHOIO CTAAI€I0 3IMCHEHHS KPUMIHAIBHOTO CYIOYMHCTBA 3 TMEPEBIPKU
CYIOBHX pILIEHb CyAy MEpUIOi Ta amessiiifHOi 1HCTaHIId BUMOraM 3aKOHY 3 METOIO
BITHOBJICHHS Ta 3aXUCTy MOPYIICHUX MPaB YYACHUKIB KPUMIHAJIBHOTO MPOBAKECHHS
[49, c. 201]. Ha daxynpTaTtuBHOCTI CTa/li MPOBAIKEHHS y CyaAl KacalliifHOi 1HCTaHIIi1
nHarosnomye 1 JI. B. FOpuenko, 3a3Hayarouu, 110 BOHA BHMHUKAE€ BUKIIOYHO B pasi
peasnizallii BIAMOBIIHUMH YYaCHUKAMHU iX JUCIO3UTHUBHOTO IpaBa LIOA0 OCKapKEHHS
CYIOBUX pIllIEHb MOTIEPEIHIX 1HCTAHIIIN Yy KacaliiHoMy nopsiaky [401, c. 358].

B. 1. MapuHiB 3a3Hauae, 10 KacaliiiHui neperisg KpUMiHAIbHOI CIIpaBU — 11€
CTajisl 3A1MCHEHHS TPABOCYAAs 3 MEPEBIPKU BIAMOBITHOCTI CYIOBUX PillIEHb HOPMaM
MaTepiaJIbHOTO 1 MPOLECYyalbHOIO MpaBa, TOOTO 3 MEPEBIPKU IOPUIUYHOI CTOPOHU
crpasu [99, c. 187]. Cxoxe BuzHaueHHs HaBonuThes H. I ['abneit, sika Bkasye, 1o Ha

1A cTaaii mpolecy MepeBipsAeThCS 3aKOHHICTh, OOIPYHTOBAaHICTh 1 BMOTHBOBAHICTh
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BUPOKIB, YXBajl 1 IOCTAHOB, YXHUBAIOTHCS 3aXOAM WIOAO YCYHEHHS JOMYIIEHUX
NOpYIIEHb 1 MTOMUJIOK, YUM MiIBUIIY€THCS SKICTh podoTH cymiB [33, c. 169; 35, c. 95].

H. P. bobGeuko 3a3Hauae, 110 amensiiiHe Ta KacallliiHe MPOBA/KEHHS €
OCHOBHUMH (popMamu Cy10BOTO KOHTPOJIIO 32 IPABOCYIHICTIO CY/IOBUX aKTIB HIXKUUX
CYIOBUX 1HCTaHI[I{, HEB1I’€MHUMHU CKJIAJJOBUMH MEXaHI3MY BUSIBJICHHSI, BUTIPABJICHHS
CyIOBHUX MOMHJIOK Ta 3aro0iranHs im [17, c. 6].

XapakTepusyoun IO CTaAil0 KPUMIHAIBHOTO Tporecy (MpoBapKEeHHS),
HAyKOBI[l BHUIUISIOTh HACTYIHI 3aBHaHHs: 1) 3a0e3medeHHs 3aKOHHOCTI 1
CIIpaBeIMBOCTI TpaBocyas [76, c. 77; 280, ¢. 327]; 2) 3abe3neueHHs peaiizailii
mpaBa KOXKHOTO Ha cmpaBemnuBuid cyn [41, c. 606]; 3) mepeBipka 3aKOHHOCTI i
OOTPYHTOBAHOCTI CyJOBUX pIII€Hh TMEPIIOi YW ameJsIidHOI 1HCTaHIH, SKi
ocKapxkyrThcs [2, c. 419; 41, c. 606]; 4) ycCyHeHHS JOMYIIEHUX IOMHUIIOK
3aCTOCYBaHHS HOpPM TpaBa (MaTepiaibHOTO YU TPOIEeCyadbHOro) 0€3 MOTipIICHHS
3aCy/DKEHOMY HOTo mpaBoBOTo craHoBuia [2, c. 419; 41, c. 606; 76, c. 77]; 5)
JOTPUMAHHS TIPaB 3aCy/HPKCHOTO Ta 1HIMX YYaCHHUKIB MPOBAKEHHS 1 3a0€3MEUCHHS
MyOJIYHUX 1HTEPECIB YHACIIIOK HEJIOMYIIIEHHS BUKOHAHHS THX CYJIOBUX PIIICHb, SIKi €
HE3aKOHHUMHU a00 HeoOTpyHTOBAaHUMH |2, ¢. 420; 41, c. 607; 76, c. 77; 280, c. 327]; 6)
3a0e3MeueHHs] BIJHOBJICHHS, 3aXMCTy 1 peajizailii mpaB Ta 3aKOHHUX IHTEpECIB
y4acHUKIB nporiecy [76, ¢. 77; 280, ¢. 327]; 7) 3abe3nedeHHs BiIIIKOyBaHHS 3aBaHO1
HE3aKOHHUMH pIIeHHsIMHA TKoau [76, c¢. 77; 280, c. 328]; 8) 3abe3nedcHHS
MPOIIECYaJTbHOTO KOHTPOJIIO Cydy KacalliiHOl 1HCTaHINl 3a MJISUIBHICTIO CYIIiB
nonepeAHix iHctanuin [41, c. 607]; 9) dopmyBaHHS CyqOBOI MNPAKTUKH IS
3a0e3MmeueHHsT OTHAKOBOTO 3aCTOCYBaHHS 3aKoHY [2, c. 420; 41, c. 607; 76, c. 77; 280,
c. 328]; 10) anaii3 cynoBOi CTaTUCTUKHU, BUBYCHHS Ta y3arajJlbHEHHS CY/I0BOi MPAKTUKHU
[280, c. 328]; 11) 3abe3nedeHHs ameisAIiiHAX Ta MICIEBUX CYIIB METOIUYHOIO
iH(dopmarliero 3 mUTaHb mpaBo3actocyBaHHs [280, c. 328]; 12) 3amobiranHs
MNOTEHIIITHUM CYJIOBO-CJIITYUM TOMMIIKAM 1 MOXJIMBUM MOPYILIEHHSIM 3aKOHY [2, c.

420].
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Oxkpemi HayKOBII JACIIO HETUIIOBO MiAXOIATh 10 BU3HAYEHHS 3aBIaHb LI€T cTaall
KpuMiHaibHOTO mporecy (mpoBamkenHs). Tak, JI. M. JloGoiiko 3a3Havae, mo 1e
Hamepel BU3HAYEHUM, 3alVlaHOBaHMWM JUIsi BHUKOHAHHA 0OOCST TmpoliecyanbHOi
TISITBHOCTI, IKY HEO0OX1HO 3IMCHUTH JJIs1 TOCATHEHHS METH KPUMIHAJILHOTO MPOIIECY.
Koxxna cranist 3a0e3neuye BUKOHAHHS CBOIX 3aBIaHb, IO B KIHIIEBOMY MiJICYMKY Ma€
HACJIIIKOM BUKOHAHHA 3aBAaHb KpuUMiHajdbHOTO mpouecy [94, c. 21]. C. B. bognap
3a3Hayvae, 10 Kacailisi TOBMHHA BUKOHYBATH KUIbKAa 3aBIaHb. CyAOBO — TOJITHYHE,
HAIVIS 32 MISUTBHICTIO YCTaHOB 3 METOI0 3a0e3MeUeHHs OJHAKOBOTO 3aCTOCYBaHHS
3aKOHIB, TOOTO Kacallii B 1HTepecax 3aKOHy; CyAOBO — IpPaKTUYHE, SIKE BBOAMTH
KacalliiHy 1HCTAHIIIO B CUCTEMY CYJOBHX YCTAaHOB 13 METOIO BUPIIIEHHS KOHKPETHUX
cripaB [24, c. 63]. Ha nymxy H. P. boGeuka, 3 omHOro 00Ky, KacariiiHe mpoBaIKeHHs
Ma€ TPOMOBKYBATH BUKOHYBATH POJIb OCTAHHBOTO €(EKTHBHOTO 3ac00y MPaBOBOTO
3aXMCTy Tepe 3BEPHEHHSM 10 MDKHAPOMHHUX CYAOBHX YCTaHOB YW OpraHiB
MDKHApOAHUX OpraHizamii (3aJMiIarduch 3BHYANHOI (OPMOIO OCKap>KeHHS I
NEPEeBIPKUA CyJOBUX PIIIEHB), a 3 IHIIOr0 — 3abe3medyBaTH €IHICTh 1 CTaOUIBHICTH
CY/IOBOi TPAaKTUKHU, CHPUSATH YIAOCKOHAJIEHHIO KPUMIHAJIBHOIO Ta KPUMIHAJIBLHOTO
IPOLIECYaJbHOTO 3aKOHOJABCTBA (CTaTH HaA3BUYalWHOIO (GOpMOIO0 Topsn 13
MIPOBAKEHHSIM 32 HOBOBHSIBIICHMMH oOcTaBuHaMH) [21, c. 458].

OmHuM 13 OCHOBHUX Ta JAUCKYCIMHMX, Yy YacTHHI peai3allii, 3aBlaHb CTajii
KacallliHOTO TPOBA/KEHHS € 3a0e3MedYeHHs €IHOCTI Ta CTalOLIBbHOCTI CYAOBOI
npakTukid. Ha HEoOXigHOCTI €JHOCTI CyAOBOI MPAKTUKHU HArOJIOIIEHO Y CTpaTerii
pedopmMyBaHHS CyIOyCTpOIO, CYJOYMHCTBA Ta CYMDKHHUX IPABOBUX IHCTUTYTIB Ha
2015-2020 poku, y sIKi¥ 13 MOMIDXK 3aBJIaHb MABUIIECHHS €(DEeKTUBHOCTI MPABOCYAS Ta
ONTHMI3allli TOBHOBAXXEHb CYIIB HAa3BaHO CIHPHUSHHA €IHOCTI  MPaKTUKH,
YIOCKOHAJIGHHS MPOIIECYyaIbHUX MOBHOBAXEHB KacamiiHoi iHcTaHIii (1. 5.4.) [268].
Crpareri€ro X pO3BUTKY CUCTEMHU MPABOCYAJS Ta KOHCTUTYIIMHOTO CYIOYMHCTBA Ha
2021-2023 poku cepen OCHOBHUX Mpo0ieM Ha3BaHO Hee(PEKTUBHICTD MPOIECyaTbHUX
MeXaHI3MIB KacalllifHOrO OCKap»EeHHA Ta (POPMYBaHHS €IMHOI CyJOBOi MPAKTUKH B

3aCTOCYBaHHI 3aKOHY cyaaMu Ykpainu (1. 3) [269].
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Pazom 13 TuM, eaHicTh mpakTuku, sk Harojomye O. I. [luno, € ogHum 3
OCHOBHHUX IMOKa3HUKIB BUCOKOI SIKOCTI 3aKOHY 3 TOUKU 30pY BIAMOBITHOCTI IPABOBUM
cTaHJapTaMm. ABTOpPKa CTBEPIXKYE, 1110 HEOOXIJHOK YMOBOIO 3a0€3MeUeHHs! €MHOTO
M1IX0AY JI0 3aCTOCYBaHHS 3aKOHY Ha MPAKTHII € MIEBHI AKICHI XapaKTePUCTUKHU 3aKOHY
Ta BCTAHOBJICHI HUM MeXaHi3mHu [399, c. 125-126].

Hapa3i wmexanismMu 3a0e3nedeHHs e€aHocTi  cygoBoi mpaktuku KKC
BPETYAbOBAaHO ToONOXEeHHsIMHU crareit 434-1, 434-2 KIIK, skumu nependaueHo
HiJCTaBH Ta MOPSIOK Mepeaadl KpUMiHANBHUX MPOBAKeHb Ha po3nin nanaru, Ol
BII BC. Takum unHOM, Ha 3aKOHOJJaBYOMY PIBH1 3aKPITVICHO MEXAHI3MH, SIK1 CIIPUSIOThH
(bopMyBaHHIO €THOCTI CyAOBOI IPAKTUKH.

Pa3om 13 ThM, OCTaHHIM YacoM B HAyKOBIM JiTeparypl Ta 3aco0ax MacoBOi
iH(MopMaIlii HAroJONIyeThCS Ha HEOOXIMHOCTI 3a0e3MeueHHs €THOCTI CyIOBOi
NPAKTUKU [UIAXOM 3alpoBaKEHHs (IOBEPHEHHS) TAKOTO MEXaHI3MY SIK YXBaJCHHS
noctanoB [lnenymy BC. Cepen nmpaBHUKIB Ta HAyKOBIIB, SIKI MIATPUMYIOTh TaKy
no3utito . M. PomaHtok, sxuii Harosourye, o nocrtanosu [Ineanymy BC He moBuHHI
OyTH HOPMAaTHUBHUM aKTOM, MaTH CHJIy JKEpelia IpaBa Ta 000B’SI3KOBOTO XapakTepy.
ABTOp HaroJjouye, 1o BOHM MalOTh OyTH 32 CBO€IO CYTTIO JIIMCHO y3arajJbHEHHSM
CYIOBOi TPAKTUKH, IPYHTOBHUM 1 JETaJbHUM, a BUKIAJCHI B HUX BUCHOBKH —
pEeKOMEHJAIIEr0 1 I CyIiB, 1 JJIsl YYaCHUKIB CIpaB IIOAO0 MPaBO3acTOCYBaHHS, 3
MIEPEKOHJIMBUMH 1 HaBITh PO3JIOTUMU TMOsICHEHHsIMHA, YoMy BC BBajkae mpaBHIILHUM
3aCTOCYBaTH 3aKoH came Tak [245]. Takoi x nmo3uuii npurpumytotses . . Jlycnenuk
ta O. O. Kot [97].

[Ipo HEMOIIIBHICTH TOBEPHEHHS JIO TAKOTO MEXaHI3My 3a0e3MeUeHHs €HOCTI
cynoBoi mpaktuku Harosomrye T. A. IlyBiHa, ska BU3HA€ OOIPYHTOBAHOIO Ta
MO3UTHUBHOIO TPAKTUKOIO BIIMOBY BiJl TOCTAHOB IUIGHYMY Ta BKa3zye€, IO BOHA
COpsIMOBaHA Ha CTUMYJIOBAHHS MOJANBIIOTO PO3BUTKY OPAMHAPHOIO MEXaHi3My
3a0€3MeUYeHHs €JHOCTI CYI0BOi MPAaKTUKK Yy BUIIsAAl BUCHOBKIB BC 3 mnurasb
3aCTOCYBaHHS IPaBa, 10 MAIOTh BPaXOBYBAaTHCA CylaMy HWXKYUX 1HCTaHIIN [393, c.

174].
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Takum 4YMHOM, Ha CBHOTOAHI Cepel HAYKOBIIB € SK MNPUOIYHUKH, TaK 1
OPOTUBHUKMA MIAXOAY IMIOAO JOIUIBHOCTI TOBEPHEHHS TaKOr0 MEXaHi3My
3a0€e3MeUeHHs €JHOCTI Cy/I0BOT MPAKTUKU SIK yxBajeHHs noctaHoB [Inenymy BC. [pu
upomy, Hanpukiana, O. I [lluno, ananizyroun BkazaHe MUTaHHS MMOCUJIAETHCS Ha JIBa
JTlaMEeTpaibHO TPOTHIIEKHI MIAXOAM HIOAO 3alpoBaKEHHS LBOTO MeXaHi3Mmy: 1)
HEOOX1/THICTh BIAHOBICHHS TpakTuku BuaaHHs [Inenymom BC nmocTanoB BHACIIIOK iX
0€3yMOBHOI aBTOPUTETHOCTI