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YAK 347.424 (477)

MenbHUK OAabra OneriBHa,
3000yBay Kapeppu LMBIAbBHOTO NpaBa

HaujoHanbHOTO yHiBepcUTETY «OAEChbKa FOPUANUHA aKaAEMIA»

3ACTEPEXEHHA NPO HE3MIHHICTb OBCTABUH AIOTOBOPY
TA ®OPC-MAXOP Y UUBINIbHOMY NPABI YKPATHU

MocTtaHoBKa npobaemu. Y 3B'sI3Ky i3 HabpaH-
HAM 4UMHHOCTI 27.04.2014 poky 3akoHOM YKpaiHu
Bia 15.04.2014 p. Ne 1207-VIl »Mpo 3abe3neueHHs
npaB i cBobOA rpoMapsiH Ta NPaBOBMI PEXMM Ha
TMMYaCOBO OKYMNOBaHiM TepUTopii YKpaiHM» roctpo no-
CTa€ NUTaHHA HaCAIAKIB HEBUMKOHaAHHSI AOrOBOpIB 3a
baKkToM BCTAHOBAEHHSA GOPC-MaXopHUX 06CTaBUH Y
3B’AI3KY i3 TUMUYACOBOK OKYNaLE TEPUTOPIT YKPATHU.

MoHATTA «dOpC-MaXOpPHUX 3acTepexeHb» Mic-
TMTbCA Y BipeHcbkin koHBeHUii 1980 p. [1, c. 186],
MpuHUMNax MiXHAPOAHMX KOMEPLIMHMX AOroBOpIB
(YHIAPYA) [2] Ta iH. MiXHapOAHO-MPaBOBUX aKTax.
OAHakK, y UMBIAbHOMY 3aKOHOAABCTBI YKpaiHM NOHATTA
«OPC-Maxop» OTOTOXHIOETbCA 3 NOHATTAM «Henepe-
60pHOI CUAK». TOMY, HA CbOTOAHI BEABMW aKTyaAbHUM
€ BW3HA4YeHHA CMiBBIAHOWEHHS MOHATb «HEMOXAM-
BiCTb BUKOHAHHSA», «iCTOTHA 3MiHa 0OCTaBUH», «Hemne-
pebopHa cuAaa» Ta «popc-MaxKopy» BiAMOBIAHO AO LIM-
BiAbHOIO 3aKOHOAABCTBA YKpaiHu.

MeTtoro UH0ro AOCAIAKEHHA € 3’ACYBaHHA CyT-
HOCTi Ta 3HaA4YeHHS KaTeropin «3acTepexeHHs Mpo
HEe3MiHHICTb 06CTaBUH AOrOBOPY» Ta «hOpPC-Maxop»
Y UMBIABHOMY MpaBi, @ TaKOX HaAyKOBOMY aHaAi3i Ha-
ABHOCTI cneundikn NpaBoBKX PilleHb Y Ui rany3i Ta
BU3HAUYEHHSA MEPCNEKTUB PO3BUTKY BAOCKOHAAEHHS
NpaBoOBOrO PEryAtoBaHHS.

CTaH AOCAIAKEHHA TeMU. TEOPETUYHOK OCHO-
BOKO AOCAIAXeHHS € npaui LK. MaTeeeBa, €.0. lNas-
noacbkoro, E.B. Macceka, B.A. lMpumaka, [.I. Ce-
meHoBa, 0.0. KpacaBuukoBa, M.M. Arapkosa,
0.0. Modde, HO.X. KanmukoBa, K.A. Oaeiwuup,
B.C. AHTUMOHOBA Ta iH.

OuiHouM B LIAOMY CTaH HayKOBWMX AOCAIAXEHb
npobAem, NoB’A3aHMX i3 3BIAbHEHHAM BiA BiANOBIAAAb-
HOCTi 3@ NOpPYLLEHHSA AOTOBOPIB, 3p0OAEHO BUCHOBOK,
LLO AETAaAbHOMY aHaAi3dy NniaAaraAn Taki niactaBu npm-
NMUHEHHA 3000B’I3aHHA AK MOr0 BUKOHAHHS; 3AiCHE-
Hi Knacuoikauii niactaB NPUNUHEHHSA 3000B’A3aHD,
OAHAK NpoBAEMM 3BiIAbHEHHS BiA BiANOBIAAABHOCTI Y

BUNaAKY GOpC-Maxopy 3aAuLLIAOTbCS AOCAIAXKEHUMU
HeAOCTaTHbO. [peAMEeTOM PO3rAfAy HayKOBLIB Y LK
ranysi CAyryBanu, B OCHOBHOMY, KAacudikaLii HEMOX-
AMBOCTI BUKOHaHHS 3060B’i3aHb Ta OKPEMI NiacTaBm
BUHWKHEHHSI TakKoi HEMOXAMBOCTI. [peaAMeToM Ha-
YKOBOI0 aHaAidy ByAn Takox kateropii HenepebopHoT
CWUAM Ta BUNAAKY Y UMBIAbBHOMY npasBi. AAe, AK nepLua,
TaK i Apyra 3 HUX AOCAIAKYBaAACs, Nepeaycim, y AKoc-
Ti niacTaBu (YMOBMU) 3BiAbHEHHS BiA BiANOBIAQABHOCTI,
FOAOBHWM YMHOM, 3a 3aBAQHHS LUKOAW. TakoX, NUTaH-
Hsi HenepebOopPHOi CUAM OCTaHHIM YacoM BMBYAAUCS
y SIKOCTi MiACTaB 3BiAbHEHHS BiA BiAMOBIAGABHOCTI 3a
3aBAAHHA WKoaM 6e3 BUHU. Dopc-Maxop BUCTYnaB
OKPEMO NPEAMETOM AOCAIAXEHHS AULLE CTOCOBHO 30-
BHiLLIHBOEKOHOMIYHWX AOrOBOPIB.

Buknap, OCHOBHOro marepiany. BukoHaHHA
AOroBipHOro 3000B’A3aHHA MOB’A3aHE AAS CTOPIH
3 NeBHUMK pusnkamu. Ctarta 526 LnBiAbHOro Ko-
AEKey YKpaiHu (pani - LUK Ykpainun) dopmyatoe 3a-
raAbHi BUMOTU, AKi NPeA’ABASKOTbCA A0 BCiX CTOPIH Y
UMBIAbHO-MpaBOBOMY 3060B’si3aHHi: 3060B’I3aHHA
Ma€ BMKOHYBATUCSA HAAEXHUM YMHOM BIiAMNOBIAHO AO
YMOB AOroBopy Ta Bumor LK YkpaiHu, iHWKX akTiB
LUMBIABHOIO 3aKOHOAABCTBa, a 3a BIACYTHOCTI TaKWX
BMMOr Ta YMOB - BIiAMOBIAHO AO 3BMYAiB AINOBOTO
060poTy abp iHLWKMX BUMOT, LLIO 3BUYAMHO CTaBAATbCA.
BrkoHaHHSA 3060B’A3aHHSA MNOASITAE Y BUMHEHHI KPEAK-
TOPOM | BOPXXHUKOM AilA, LLIO CTAHOBASATbL 3MICT iX NpaB
i 060B’sA3KIB. BUKOHAHHSI HAAEXHWM YMHOM O3Hauae
BUKOHAHHSA 3ripHO 3 ymoBamu porosopy, LIK Ykpainu,
iHLIMX aKTiB LUMBIABHOIO 3aKOHOAABCTBA. A 3a BIACYT-
HOCTi TaKMX MOAOXEHb | YMOB - BIAMOBIAHO AO 3BU-
yaiB AinoBoro o6opoty abo iHLWKMX BMMOT, IO 3BW-
YyalHO CTaBASITbCA. BOPXHWMK MOBMHEH BUKOHYBaTK
3000B’A3aHHA nepea KpeauTopom. YactuHa 2 c1. 527
LUK YKkpaiHM Hapae KOXHil i3 cTopiH y 3000B’A3aHHI
npaBo BUMaratM AOKasiB TOro, O O6OB’'SI30K BU-
KOHYETbCA HaAEXHUM OOpPXHWKOM abo BMKOHAHHSA
NPUMUMAETbCA HAAEXHUM KPEAUTOPOM YK YMOBHOBA-



YACOMUCUMBINICTUKM B B B O @ @ 0 @ @ @0 @@ @ @@ @@ @ @@ @ @ 137

XEHOI Ha Lie 0cob0t0. AKLLO CTOpOHA He CKopwucTa-
€TbCA CBOIM MPaBOM, TO BOHA MOHECE PU3UK HACAIA-
KiB HENpeA’'ssIBAEHHA Takol BUMOIU. PU3UK Yy LibOMY
BMNaAKY 3HOBY O3HAYa€ MOXAMBUI NO3UTUBHWUI abo
HeraTMBHWIM pe3yAbTaT.

3ripHo 3i cT. 193 TocnopapCbKOro KOAEKCY
YKpainu (Aani - TK Ykpaiiu) cyb’ekTr rocnopaptoBaH-
HA Ta iHLWWI Yy4aCHUKKW roCcnoAapCbKUX BIAHOCUH MOBU-
HHi BMKOHYBaTW rOCMNoAapPCbKi 3060B’A3aHHS HaNeX-
HUM UYMHOM BIAMOBIAHO AO 3@KOHY, iHLUMX MPaBOBUX
aKTiB, AOrOBOpY, a 3@ BIACYTHOCTI KOHKPETHMUX BUMOI
LLIOAO BWKOHaHHS 3000B’A3aHHA - BIAMOBIAHO AO
BMMOT, LLO Y NEBHUX YyMOBax 3BMUYAMHO CTaBASITbCSI.
KoXHa CTopoHa NOBMHHA BXMUTU YCiX 3aX0AiB, HEOOXIA-
HUX AAS HAAEXHOro BMKOHAHHSA Heto 3000B’A3aHHS,
BPaxoByOUM IHTEPECH APYroi CTOPOHM Ta 3abesne-
YEHHS 3araAbHOrOCNOAAPCbKOro iHTEpECy.

Y pasi HEMOXAMBOCTI BUKOHAHHSA 3060B’A3aHHS
y 3B’AA3Ky 3 00CTaBMHOLO, 3a SIKYy XOAHA i3 CTOPIH He
BIAMOBIAGE, 3000B’SI3aHHA MPUMNUHSETbCA (CT. 607
UK YkpaiHu). Mpu UpoMy, CAiA PO3MEXOBYBATU He-
MOXAMBICTb BMKOHAHHA SIK MIACTABY MPUMUHEHHSA
3000B’A3aHHA, Ta GOPC-Maxop AK NIACTaBY AAA 3BiAb-
HEHHS BiA BIAMOBIAAABHOCTI 3a HEBUKOHAHHS AOrO-
BipHOro 3060B’s13aHHA. POpCc-Maxop € AULLIE BUAOM
HEMOXAMBOCTI BUKOHAHHSI AOFOBOPY i MOXE Y AEAKMX
BUMAAKaX TATHYTU MPUNMHEHHS AOTMOBOPY LUASIXOM
Moro posipBaHHs. [3, ¢. 736]

BianoBiaHO A0 4. 2 cT. 14-1 3akoHy YKpaiHu
«[1Ip0  TOProBO-MPOMWUCAOBI MNanatm B  YKpaiHi»
Bip 02.12.1997 p. Ne 671/97-BP, dopc-mMaxopHUMHK
obctaBMHaMK (0bcTaBMHaAMKM HenepebopHOi CUAM)
€ HaA3BMYalHi Ta HEeBIABOPOTHI 060CTaBWMHM, LLO
06’EKTUBHO YHEMOXAMBAIOIOTb BUMKOHAHHS 3000B’A-
3aHb, NepepbaveHnXx yMmoBaMK AOTOBOPY (KOHTPAKTY,
Yyroam Touo), 060B’A3KIB 3ripAHO i3 3aKOHOAABYMMMU
Ta iHWWMW HOPMATUBHUMW aKTaMu, a came: 3arpo-
3a BiliHK, 30POMHWI KOHOAIKT abo cepio3Ha norposa
TaKoro KOHOAIKTY, BKAKOUAKOUM ane He 0OMeXyoUnCh
BOPOXWMU aTakaMu, BAOKapaMM, BIMCbKOBUM eM-
6apro, Aii iHO3eMHOro Bopora, 3araAbHa BiliCbKOBa
Mobini3aLif, BINCbKOBI Ail, OroAOLLIEHA Ta HEOTOAOLLIE-
Ha BilHa, Ail cycninbHOro Bopora, 36ypeHHs, akTu Te-
popu13my, AMBepCii, nipaTtcTea, 6e3naan, BTOPrHEHHS,
6A0KaAa, PEBOAIOLIiSA, 3aKOAOT, MOBCTaHHSA, MacoBi 3a-
BOPYLUEHHSA, BBEAEHHA KOMEHAQHTCbKOI FTOAMHU, EKC-
nponpiauis, NPUMYCOBE BUAYYEHHSI, 3aXONAEHHSA MiA-
NPUEMCTB, PEKBI3ULA, FPOMaACbKa AeMOHCTpaLlis,
6A0Kapa, CTPaKK, aBapis, NPOTUNPaBHI Aii TPETiX 0cib,
noxexa, Bubyx, TpMBaAi nepepsu B pobOTi TpaHCMop-
TY, pEFAAMEHTOBaHI yMOBaMM BiANOBIAHMX pPilleHb Ta
aKTaMW AEpPXaBHUX OpraHiB BAAAM, 3aKPUTTA MOP-
CbKKX NPOTOK, eMbapro, 3abopoHa (0bMexXeHHs) eKc-
nopTy/iMMOpPTY TOLLO, 8 TAKOX BUKAMKAHI BUHATKOBU-
MW MOTOAHUMM YMOBAMM i CTUXIHHUM AMXOM, @ came:

enipeMisi, CUAbHUI LITOPM, LIMKAOH, yparaH, TOPHaAo,
6ypeBiit, NOBiHb, HArPOMAaAXEHHSI CHIry, OXeAeAb,
rpaa, 3aMOpPO3KK1, 3aMep3aHHs MOpsi, MPOTOK, NOPTIB,
nepeBaniB, 3eMAeTpyC, BAMCKaBKa, NoxXexa, nocyxa,
NPOCIAAHHA | 3CYB I'PYHTY, iHLWI CTUXIMHI AMXa TOLLO.

Y Awucti MiHictepctBa tocTuuii  YkpaiHu Bip
30.05.2014 Ne 6602-0-26-14/8.1 3a3Ha4aeTbcs,
LLLO 3@ 3araAbHUM MPaBUAOM MiA «HOPC-MaxXopoM» Po-
3YMIETbCA BUHUKHEHHSA HaA3BMYAMHKUX | HEBIABOPOT-
HWX 06CTaBMH, Y TOMY YMCAI 06CTaBWUH HenepebopHoT
CWAU, PE3YALTATOM AIKMX € HEBUKOHAHHSA 3000B’s13aHb
OAHIEH0 i3 CTOPiH. TaKUM YMHOM, CTOPOHU MatoTb npa-
BO CaMOCTIiHO BU3HAUWTK y AOFOBOPI, LLIO CAMe BOHMU
BIAHOCATb A0 dOpC-Maxopy. 3o0Kpema, BUSHAUNUTH, AKI
o6cTaBuHU € GOPC-Maxopom i cyb’ekTiB, WO MatoTb
MOro NiATBEPAXYBaTH.

3rigHO 3 HopmMamu cT. 617 LK YkpaiHu ocoba,
fka MopyLLUMAa 3000B’sI3aHHSA, 3BIABHAETLCS BiA BiA-
NOBIAAABHOCTI 3a MOpPyLUEHHSA 3000B’A3aHHA, AKLLO
BOHa AOBeAE, LLO Lie MOPYLUEHHSA CTaAOCH BHACAIAOK
BUNaaky abo HenepebopHoi cMAK. He BBaXa€eTbCA BU-
NaAKoOM, 30KpemMa, HeAOAEPXaHHSI CBOIX 060B’A3KIB
KOHTpareHToM 60pXXHMKa, BIACYTHICTb HA PUHKY TOBa-
piB, NOTPIOHMX AASl BUKOHAHHSA 3000B’A3aHHS, BIiACYT-
HiCTb Y BOPXHUKA HEOBXIAHUX KOLLTIB.

AHanoriuHo y cT. 218 T'K YkpaiHu 3a3HauvaeTbCs,
LLO YyYaCHUK roCnopapCbKMx BIAHOCUH BIANOBIAQE 3a
HEBUKOHaHHSA abo HeHaAeXHe BUKOHAHHS rocrnoaap-
CbKOro 3000B’A3aHHA UM MOPYLUEHHA NPaBUA 3AiN-
CHEHHS rOCMOAAPCHKOI AISIABHOCTI, SIKLWLO HE AOBEAE,
LLO HUM BXMTO YCIX 3aAEXHUX BiA HbOTO 3aXOAIB AAA
HEeAOMNYyLLEHHS rOCMOAAPCLKOrO NPaBoONoOpYLLEHHS.

Mpn uboMy, 0COBAMBOrO pPU3MKOBOIO Haro-
BHEHHS1 HabyBae 3MiHa 0BCTaBWMH Mip Yac BUKOHAH-
HSi AOTOBOPY, LLO MOXe MpUBECTU A0 AucbanaHcy
3060B’s13aHb CTOPiH pAoroBopy. Moxe icHyBaTu 6e3niy
06CTaBUWH, AKi 3HAXOAATLCS N03a IX BOAEO: CTPaMK, Bi-
MHa, 3MiHa NpaBOBMX HOPM (3aKOHOAABCTBA) TOLLIO.
[aHa obctaBUHaA Mae ocobAMBe 3HAUYEHHS AAA AOB-
rOCTPOKOBUX AOFOBOPIB, KOAU CTOPOHW HE 3aBXAM
MOXYTb nepeabaunti Taki 06cTaBMHU | BCTAHOBUTU B
AOroBOpi NpaBoBi CNOCOOMU iX YCYHEHHS.

MpaBoBe peryAtoBaHHA NpaBOBUX HACAIAKIB 3Mi-
HW 0BCTaBMH, SIKi iICHYHOTb NPU YKAGAEHHI AOTOBORY, AK
npaBuAO, BYAYETbCS Ha OCHOBI OAHOMO 3 ABOX KAKOUO-
BUX MPUHLMMIB AOrOBIPHOIO Npasa: NPUHLMNY, 3riAHO
3 AAKUM AOrOBOpPU MatloTb BMKOHyBaTWChb (pacta sund
servanda), abo 3acTepexeHHi Npo He3MiHHICTb 0bcTa-
BUWH (clausula rebus sic stantibus). NMpaBoBi cuctemu
6iAbLLOCTI KpaiH MICTATb HOPMMU, L0 AO3BOASIIOTb 3Mi-
HUTW AOTOBOPM, AKLLO 30BHiLLHI 06CTaBMHM BHOCATb
3MiHW BULLE MPUHUHATHOIO piBHA. OCHOBHMMMU HaCAIA-
KaMM iCTOTHOI 3MiHW 06CTaBWH, AKUMK CTOPOHU Kepy-
BaAWCSl MPU YKAGAEHHI AOrOBOpY, € — BAGCHE 3MiHa
AOTOBOpPY, TOOTO 3MiHa yMOB AOroBopy (i Ik HacAi-
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AOK — 3000B’s1I3aHb MiX CTOPOHaMM) NpU 36epeXeHHi
camMoro AOroBopy B CUAI; — i po3ipBaHHA AOrOBOpPY 3a
3rOAOH0 CTOPIH.

Tak, B CLLUA BMKOPUCTOBYETbCA AOKTPUHA «HE-
3AIMCHEHHOCTI» BUKOHAHHSA. AA BCTAHOBAEHHST GaKTy
HEeHaCTaHHS MEBHUX MOAIM K OCHOBHOI MepeAyMOBMU
YKAAAEHHS AOrOBOPY HEOBXiAHO 3’AcyBaTH, AKa 3i CTO-
piH AOrOBOPY MpUIHAAG Ha cebe PU3MK AAHOI NOAIi.
[pu yKnapaHHI AOTOBOPIB MPO BUIOTOBAEHHA Ta Mo-
CTaBKy TOBapy 3a 3a3paneriab GikcoBaHUMU LiHaMM
NpoAaBeLb, HanpukAaa, NpuiMae Ha cebe pPU3MK
NiABULLEHHS BUPOOHUUMX BUTPAT B HOPMaAbHUX MEX-
ax. OpHaK, AKWO B XOAI HAA3BMYAWHMX MOAIK Pi3KO,
B AECATKWU pasiB, MIABULLYETLCHA BaPTICTb TOBAPY AAA
NpPoAaBLSA, CYA MOXe BW3HA4YMTH, LLO MPOAaBELpb He
6paB Ha cebe TakM PU3MK, I'PYHTYHOUUCb Ha TOMY,
LLLO HEHACTaHHS HaA3BMYaMHOI NOAIT 6YAO «OCHOBHOMD
nepeaAyMoBORO» YKAAAEHHS AoroBopy [4, ¢. 65]. Y pos-
FASIHYTIM CUTyaLlii MOXHa roBoputi abo npo Te, WO
6OPXHUK He npuiiMaB Ha cebe Takoro puaunky, abo
npo Te, WO CyA Ma€e MpaBo 3HATW 3 HbOTO AAHUM PUIUK
yepes Moro Hap3BUYAMHY OBTAXAMBICTD.

Y BeaukobpuTaHii 3acTOCOBYETLCS AOKTPMHA
«dpycTpaLii» (BTpaTM AOrOBOPOM CBOroO CeHcy). AaHa
AOKTPMHA 3aCTOCOBYETbCH TIABKM Y BUMAAKAX, KOAW
BMKOHAHHA AOrOBOPY BUABUAOCA HEMOXAUBUM BHa-
CAIAOK 3armnbeni (3HULLEHHA) 06’ekTa AOroBiPHOro
3060B’s13aHHA 6€3 BUHUW CTOPIH. Y TaK1X BUNAAKaX CyA
npUMMae y BiAHOLLEHHI CTOPIH CNpaBeAAMBE | PO3yM-
He (just and reasonable) pilleHHA, AKOro BMMarae
HOBa CWTyalisl. Take pILLEHHST CyA MOXE MPUHHATU
TiIAbKM B TOMY BUMNAAKY, AKLLO 3MiHa 06CTaBMH He MiA-
napae nia BU3HAUYEHHS «TOro, WO PO3yMHO BepeTtbes
A0 yBarm» (normally considered) pu3uky. IHWKX 3aco-
6iB MPaBOBOro 3axmMcTy B cUTyalii 3MiHM 0OBCTaBWH,
KpPiM 3a3Ha4€eHOro, aHrAiMCbKe NPaBO HE HAAAE.

®paHuy3bke npaBO, 3a 3araAbHUM NpasBw-
AOM, HEoxouye WAe Ha 3MiHy yMOB AOrOBOpPY, HaBiTb
KOAM 0BCTaBMHU 3MiHUAUCH. TPUHLUMN BUKOHAHHS
3000B’A3aHb MaAE NPIOPUTET Nepea No3oBamMmm ex post
modify 3a AeKiAbkOMa BUKAKOUEHHAMUW. Tak, NyOAiuHi
AOrOBOPU MOXYTb ByTW 3MiHEHI abo posipBaHi cyaOM;
AOTFOBIp MOXe B6yTW 3MIHEHU, AKLIO 0OCTaBUHA, L0
CTOITb Ha LWAAXY BUMKOHAHHS 3000B’A3@aHHA, HEMOX-
Ha Byno nepepbaunTu: Hanpukaaa, nicas Mepuoi Ta
Apyroi CBITOBMX BiliH MapAaMeEHT AO3BOAMB CyAaM 3y-
MUHATU AOTOBOPMU, AKi BYAN YKAAAEHT A0 nouaTky Byab-
AKOI 3 LUMX BiMH.

Y LLBeLii MOXAMBICTb 3MIHW AOTOBOpPY Y 3B'A3KY
i3 3MiHOI 06CTaBUH PEryAtoeTbes ¢T. 36 3aKoHy npo
poroBopu (Act of contracts). BkazaHoo HOPMOKO CyAy
HapAaHO NpaBo 3MiHKOBATU AOTOBIP HA BUNAAOK, KOAU
3000B’A3aHHA AAA OAHIET i3 CTOPIH CTae HEBUMpaBAA-
HO OOTSIXAMBMM, HaNPUKAAA, KOAU OOCTABMHWU 3Mi-

HUAMCb BXe MiCASl TOrO, K AOTOBiIp HabyB CUAM, CyA
BNpaBi 3MIHUTKU AOrOBIp AK MOBHICTHO, TaK i OKPEMI
MNOro NMOAOXEHHS.

ITaniicbke NpaBoO HapAE CTOPOHI Y AOTOBIPHOMY
3060B’s1I3aHHI MOXAMBICTb PO3ipBaTU AOFOBIP Y TOMY
pasi, AKLWO MOro BUKOHAHHA CTaE HAAMIPHO OBTAXAK-
BMM (CKPYTHMM) BHaCAIiAOK HenepepbaueHux obcTa-
BUH [D, c. 80].

BianoBiaHO a0 cT. 652 LUK YKpaiHu, icToTHa 3Mmi-
Ha 06CTaBUH, 3 AKMX CTOPOHWU BUXOAMAM NPU YKAAAEH-
Hi AOrOBOPY, € MIACTABOIO AASI MO0 3MiHM abo po3i-
PBaHHA, AKLO iHLWe He nepepbaveHo AOroBopom abo
He BUMAMBAE i3 cyTi 3000B’A3aHHS. Mpu LpbOMY 3MiHa
06CTaBUH BUM3HAETLCA ICTOTHO, KOAU BOHW 3MiHUAW-
CA HaCTiAbKM, WO, AKOW CTOPOHU MOTAM LE PO3YMHO
nepepabaunTn, AOroBip B3arani He 6yB 61 HUMUK YKAG-
AEHWI abo ByB 61 YKAGAEHUI HA YMOBAX, LLIO 3HAYHO
BiAPI3HAOTLCA.

AKLLO CTOPOHW He AOCArAM 3rOAM LLOAO Mpu-
BEAEHHS AOrOBOpY Y BIAMOBIAHICTb 3 obcTaBUHAMMU,
fIKi ICTOTHO 3MiHWMAUCB, ab0 LLOAO MOro PO3ipBaHHS,
AOroBip Moxe 6yTu posipBaHWiA, a 3 MiACTaB, BCTa-
HOBAEHMX 4. 4 cT. 652 LIK YKpaiHu, - 3MiHEHMI 3a
PilLEHHAM CyAy Ha BMMOTY 3aiHTepecoBaHOi CTOpo-
HW 3@ HaAABHOCTI OAHOYACHO TaKWUX YMOB: Y MOMEHT
YKAQAEHHA AOrOBOPY CTOPOHW BMXOAWMAWM 3 TOrO, LLO
Taka 3MiHa ob6CTaBWH He HacTaHe; 3MiHa 06cTaBuWH
3yMOBAEHa NpuUUYMHaMM, SKi 3aiHTepecoBaHa CTOPO-
Ha He MOrA@ YCYHYTW MIiCASl iX BUHUKHEHHS MPWU BCiK
TypboTAMBOCTI Ta 06auHOCTI, AKi Bip HET BUMaraamcs;
BMKOHAHHA AOrOBOPY MOPYLWMAO 6 cniBBiAHOLWEHHS
ManHOBMX iHTEpPECiB CTOPIH i No3baBuAO 6 3aiHTEp-
€COBaHy CTOpPOHY TOro, Ha WO BOHa po3paxoByBana
npu YKAAAEHHI AOroBopy; i3 cyTi ooroBopy abo 3Buua-
iB AiIAOBOro 060pOTYy He BUMAMBAE, LLO PU3UK 3MiHU
06CTaBUH Hece 3aiHTepecoBaHa CTOPOHa.

Tak, 3MiHa AOroBOpYy Yy 3B’A3KY 3 iCTOTHOIO 3Mi-
HOtO 0O6CTaBMH AOMYCKAETLCA 3a PIlLIEHHAM Ccyay Y
BUHATKOBUX BWMaAKax, KOAW PO3ipBaHHA AOrOBOpPY
CynepeunTb CycniAbHUM iHTepecam abo NOTArHe AAS
CTOPIH LUKOAY, Sika 3Ha4YHO NepeBuLLYE 3aTpaTu, Heob-
XiAHI AASS BUKOHAHHS AOTOBOPY Ha yMOBaX, 3MiHEHUX
CYAOM.

Y pasi po3ipBaHHA AOFOBOPY BHACAIAOK iCTOTHOI
3MiHK 0b6CTaBWH CyA, Ha BUMOTY ByAb-AKOI i3 CTOpIH,
BU3Ha4Ya€ HaCAiAKM pO3ipBaHHA AOTOBOPY BUXOAAYN 3
HeobXiAHOCTI CrpPaBeAAMBOrO PO3MOAIAY MiX CTOPOHA-
MW BUTPAT, MOHECEHNX HAUMMU Y 3B’AA3KY 3 BUKOHAHHSIM
LbOro AOroBOpY.

BianoBiaHo u. 3 c¢1. 653 LIK YkpaiHu y pasi 3mi-
HW abo posipBaHHA AOroBOpY 3060B’A3aHHSA 3MiHHO-
€TbcA abo MPUMNUHAETBCA 3 MOMEHTY AOCATHEHHS
AOMOBAEHOCTI NPO 3MiHYy abo Po3ipBaHHS AOrOBOPY,
AKLWIO iHWEe He BCTAHOBAEHO AOrOBOPOM UM He 0by-
MOBAEHO XapaKTepPOM MOro 3MiHW. FKLIO AOroBip
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3MiHIOETbCA abo PO3PMBAETLCA Y CYAOBOMY MOPSAKY,
3060B’s13aHHA 3MiHIOETbCA @60 MPUNMUHAETLCA 3 MO-
MEHTY HabpaHHSA PiLleHHAM CyAy NPo 3MiHy abo po3i-
pBaHHS AOrOBOPY 3aKOHHOI CHUAN.

Taknm UMHOM, AOrOBIp MoXe 6yTW Po3ipBaHWUi
ab0 3MiHEHWI, OCKIAbKM CTOPOHW HE MOMAM PO3YMHO
nepepbavnTV BIANOBIAHI PU3UKKM NPU MOF0 YKAGAEHHI
ab0 OCKiAbKM NPUIAHATUIN BOPXHUKOM Ha cebe pusmk
BUABMBCA HAA3BMYANHO OOTAXAMBUM i B ByAb-IKOMY
BUMAAKY ICTOTHO NOPYLUYE MaWHOBI iIHTEPECH OAHIET 3i
CTOPIH.

HeBWKOHAHHA HOPUMAMUYHOIO 000B’A3KY, NOpPY-
LLIEHHA AOrOBipHOro 3000B’A3aHHS HAHOCWUTbL yAaAp
no MawHoBIN cdepi ynoBHOBaXeHOi 0cobu. Takum
UYMHOM, PU3UKWU HEBUKOHAHHA abo HEHAAEXHOro BuW-
KOHaHHS 3060B’siI3aHHA HECE KPeAMTop, Xxoua 6 Tomy,
Lo came BiH Mae iHTepec y BUKOHaHHi 0b60B’A3KY
60pPXHUKOM. Pa3om i3 TMM UMBiIAbHE MpPaBO 3AaTHE
y MEBHIN Mipi Nepepo3noAiAUTU HEBUTIAHI HACAIAKK
NpPaBOMOPYLLUEHHS: NPaBOBWM 3aco060M Nepepo3noAi-
AY HEBWTIAHUX MAMHOBMX HACAIAKIB NPaBOMOPYLLEHHS

B iHTepecax cAabKoi CTOPOHU (KpeanTopa) € LMBIABHO-
npaBoBa BiANOBIAAAbHICTb.

3 meToto 3abe3neyeHHst iHTepeciB KpeauTopa
AitoYe UMBIABHE 3aKOHOAABCTBO YKpaiHW 3aKkpinu-
AO NMPUHLMN 3aXUCTy NpaB KpeauTopa, Lo BUpaxa-
ETbCA Yy NPe3yMnuii BUHM BOpXHMKA Ta HOpMax npo
NIANPUEMHULBKUI pU3MK. YactMHa 2 c1. 614 UK
YKpaiHK BCTAHOBAIOE MPE3YMMUi0 BUHU OOPXHUKA:
BiACYTHICTb BUHU AOKa3yeTbCsi 0COH0L0, O MOPYLUK-
Aa 3000B’si3aHHA. B iHTepecax kpeautopa crartero
549 UK YkpaiHM BCTaHOBAEHa HeycTonka (LiTpad,
neHs), Aka MoXe BM3HauyaTUCs K AOrOBOPOM, Tak i
3aKOHOM: AASl CMIAGTU HEYCTOMKU KPEAUTOP HE MaE AO-
BOAMTU 3aBAaHi 36UTKK (4. 1 cT. 550 LIK Ykpainu), wo
TaKoX rapaHTye iHTepecu yrnoBHOBaXeHoi ocobu; Tpe-
6a AOBECTM AULLIE MOPYLIEHHS 3060B’A3aHHSA.

BukopucToBytoumM pi3Hi BUAN LUBIABHO-MPABOBOI
BiAMOBIAAABHOCTI (COAIAAPHY, CyOCHAIapHY, YacTKOBY,
3a Aii TpeTix ocib), 3akoHOAaBELb MO-PiI3HOMY YNOPSIA-
KOBYE iHTepecu cyb’eKTiB Ta MO-pi3HOMY PO3MOAIAAE
PU3UKM MPaBONoOpyLLHMKA.
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SACTEPEXXEHHA NPO HE3MIHHICTb OBCTABMH AOrOBOPY TA ®OPC-MAXXOP Y LUBIAbHOMY MPABI

YKPAIHU

Y cTatTi AOCAIAXYHOTBCA MPaBoOBi BIAHOCUMHMW, LLO BUHUKAKOTb Y 3B’A3KY i3 iIMNAEMEHTaUIEr0 HOPM MiXHaPOAHMX
NPaBOBUX aKTIB LLIOAO iCTOTHWUX 3MiH 06CTaBMH Ta GOPC-MaxOpPHUX 3acTepexeHb. [1paBoOBi HACAIAKM BMAMBY HEFATUBHUX
HaCAIAKIB 06’EKTMBHOIO Xapaktepy, A0 AKUX HanexaTb HernepebopHa cuaa Ta ii pisHOBKMA — HOPC-Maxop NpoaHaAi3o-

BaHi y CTaTTi.

KAlouoBi croBa: 3acTepexeHHs NpPo He3MIHHICTb 06CTaBMH AOTOBOPY, GOpPC-Maxop, 3MICT GOopCc-MaxopHOro 3a-

CTEPEXEHHSA, HACAIAKM GOPC-Maxopy.

MenbHUK Onbra OneroBHa

OroBOPKA O HEU3MEHHOCTU OBCTOATEABCTB AOFOBOPA U ®OPC-MAXXOP B NTPAYXAAHCKOM MPABE

YKPAUHDI

B cTaTbe UccAeaytoTca NPaBoBble OTHOLLEHWS, BO3HWKAOLLME B CBA3W C UMMAEMEHTALMEN HOPM MEXAYHAPOAHbIX
NPaBOBbIX AaKTOB OTHOCUTEABHO CYLLECTBEHHbIX M3MEHEHUI 0BCTOATEALCTB U HOPC-MaXOPHbIX OroBOPOK. MpaBoBble
MOCAEACTBUA BAMSHUA HEraTUBHbIX MOCAEACTBMI 0ObEKTMBHOMO Xapakrepa, K KOTOPbIM OTHOCATCA HEmnpeoAOAMMasn
CUAA U ee PasHOBUAHOCTb — GOPC-Maxop NpoaHaAM3upoBaHbl B CTaTbe.

KAloueBble CAOBa: OroBopka O HEW3MEHHOCTM OOCTOATEALCTB AOroBopa, $GOopc-Maxop, CoaepxaHue ¢opc-

Ma>KOPHOM OrOBOPKM, MOCAEACTBUA GOpPC-Maxopa.
Melnik Olha Olehivna

CLAUSULA REBUS SIC STANTIBUS AND FORCE MAJEURE CLAUSE IN CIVIL LAW OF UKRAINE

We examine the legal relations arising in connection with the implementation of foreign trade contracts when
unfavorable changes in the circumstances occur. The forms of such changes in the circumstances and their economic
impact are analyzed, along with the means of contractual regulation that minimize the damage caused by the changing

circumstances to the parties of the contracts.

Keywords: Clausula rebus sic stantibus, force majeure, content of the force majeure clause, effects of force-

majeure circumstances.



