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ITPOTTIOPUIMHICTD TYMAHI3ALIIL TA TTIPABA TIOOVHN
Y CITAJIIVIHI AKAJEMIKA BOJIOOVIMMPA CTAIIVICA

AHotaus. KpuminanbHe 1paBo sIK KpaiiHii 3aci6 pearyBaHHS Ha IPOTHUIIPABHY IIOBEIHKY Ma€
3abesnedyBaTu Oe3IeKy Ta OXOPOHY OCHOBOIOJIOXKHUX IIPaB i cBOGON JIIOAUHU (SKUTTS Ta 3TOPOB s,
“ecTi Ta TifHOCTI, IPUBATHOCTI, CBOOOIH CJI0Ba Ta CBOOONHU IIepeCyBaHHsI TOLIO). 3YCUIIISI 3aKOHO-
IaBIs OBUHHI OYTH CIPSIMOBaHI Ha Y3TOKEHHS HOPM 3aKOHY i3 IIUIICHOIO TyMaHICTHYHOIO KOH-
LeMNIi€lo, 36aTaHCOBAHO Ta IIPOIIOPIIHO CIPSIMOBAHOIO IIOAO Cy0 €KTiB KPHMiHAIBbHO-IIPAaBOBUX
BimHOCKH (0co0H, sIka BUMHUIA KPHUMiHaIbHe IPaBOIOPYIIEHHs, IOTEPIIUIOro Ta TPeTiX 0cib).

Merta pocnimkenHs — cOpMyBaTH KPUTePil IPOMOPIIHOrO IOBOIKEHHS Y KPUMIHATLHOMY
IIpaBi, BUSHAYUTH HEIPOIOPIIIIHICTb i HET'YMaHHICTh 3aCTOCYBAaHHS ITEBHHUX ITOKapaHb i 3aco0iB
pearyBaHHS, BPaXOBYIOUHM IONISAAU akameMika B. Cramuca Ta cydacHi npo6iaemu. ITutaHHS IIpo-
MOPIIIfHOTO ITOBOKEHHS Ta pearyBaHHs PO3MISAHYTO B PaMKaX I'yMaHICTUYHOI IapajiurMu Ta ii
306aJIaHCOBAHOI CIIPSIMOBAHOCTI Ha BCIX Cy0’€KTiB KPUMIHAJIBHO-IIPABOBUX BiTHOCHH. [IOKIagHO
KOHIIENIT I'YMaHiCTUYHOI ITapafurMy PO3MISHYTO B IOIEpeHiX poboTax aBTOpa. Yepes mpusmy
i€l mapagurMy po3IJIIHYTO KOHLEINT IPOIOPIIMHOIO pearyBaHHS Ha IOBEIIHKY 0COOH Ta 0ro
B3aEMOJIII0 3 IPUHIUIIAMU KPUMIHAJIBHOTO IpaBa. TakoK Ui NOCATHEHHS METH BHKOPUCTAHO
KOHIIEIIT BiATOBIAHOCT] “TeCTy Ha IPONOPIHMHICTS” Ta JOIOBHEHO Or0 CKIAZL0BOIO CIPHITHSTTS
3ac06iB pearyBaHHsI CYCIIIBCTBOM.

Y craTTi HOCTIIKEHO MPOHMOPLIHHICTS Y CUCTeMi NMPUHIMIIB KPUMIHAJIBHOTO IIpaBa (30Kpe-
Ma I'yMaHi3My, 3aKOHHOCTI, CIIPaBeIJIMBOCTI, HOUIIHHOCTI To110). O6GrpyHTOBAaHO HEOOXIiMHICTS i
TIPOTIOPIINHICTh TyMaHi3anii KpUMiHAIBHOTO 3aKOHOIAaBCTBA. PO3KpUTO 3MiCT MPOMOPIIHHOCTI B
YacTHHI MokapaHb. OGIPYHTOBAHO, IO MOJTITUYHA JOIUIBHICTD 1 ITOMYJIi3M MOPYLIYIOTH IPOIIOP-
LIAHICTD 1 JIETITUMHICT KPUMIHAJIBHOTO IIPaBa.

YcTaHOBIIEHO, 110 IIPH HeHai3amnii HeoOXiTHO KepyBaTUCh TPIagoIo €BPOIENCHKUX IPUHITHIIIB
“eeKTUBHICTD, IPOIOPLIHICT, CTPUMYBAIbLHUI XapakTep . 3’SICOBAHO, 0 CMEPTHA Kapa € He
TUIBKM HETyMaHHHMM IIOKapaHHSM, a I HEeNPOIOPLINHUM (y 9acTHHI HeOOXiTHOCTI Oro 3acTo-
CYBaHHSI, IOCTATHOCTI, BiIIOBIMHOCTI JIeTiTUMHIN MeTi), HeeeKTUBHUM i He € CTPUMYBaJIbHUM
(BpaxoByOUH IOCHTIIKEHHS OT0 3aCTOCYBaHHs). TakoXK He BiIIOBINAIOTh UM MpHHIHIAM 6e3-
CTPOKOBi OOMEKEeHHS IIPaB i CBOOOJ, JTIO/IHY Y 3B 53Ky i3 BUMHEHHSIM KPUMIHAJIBHOTO YU {HIINX
[IPaBOIIOPYIIIEHb.

ApryMeHTOBaHO, IIJ0 KpUMiHAJIbHE IIPaBO Ma€ IPONOBKYBATH 30aJaHCOBAHO I PO3YMHO PO3-
LINPIOBATH 3a0XOUyBaJIbHI HOPMH Ta aJbTePHATHBHI BUAU IIOKapaHb, He IIOB sI3aHI 3 1030aBIeH-
HSIM BOJI (SIK CKJIaIOBI TyMaHisarii 111010 0co6w, sSika BUYNHMIIA KPUMiHAJIbHE IIPABOIIOPYIIEHHS i3
MIPOHOPLINHUM 30aTaHCOBAHUM BPaxXyBaHHSIM IHTEPeCiB IHIIUX Cy0 €KTiB KpUMIHAIBHO-TIPAaBOBUX
BiTHOCHH).

KJTIOYOBI CTIOBA: I'yMaHi3M; IPOMOPLIHHICTD; TOUINbHICTh; JETITUMHICTD; TOTEPIiNNIL; Oe3meKa;
IIpaBa JIOJUHH.
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3akoHM CTBOpEHI IS TOro, 1100 3abe3mnedyBatu 6e3leKy, OXOPOHSATH Ta 3a-
XHUIIaTH QPyHIAMEeHTaIbHI MpaBa JIIOJUHU SK COLIaJIbHI IIHHOCTI. 3 i€l TOYKU
BIUTIKY Ma€ BUXOAWUTH IIPaBOTBOPYA I IIPABO3aCTOCOBHA [ISVIBHICTD IepKaBH.
[Ticns BU3HAYEHHSI 3arajIbHUX IIIHHOCTEH iX MAalOTh “TIPUNHATH WICHH CYCIILIb-
CTBa Ta Jep)KaBH, 3PO3YMITH NIPUINHY BU3HAYEHHsSI CaMe IIUX IIIHHOCTel, HeoO-
XiTHOCTI IXHBOI OXOPOHU Ta 3aXUCTy. BU3Ha4eHHs COIliaJIbHUX HIHHOCTEH 3aJe-
xuth Big ¢opmu npasiinas (1. JI. MoHTecK’€), iCTOPUIHOTO Hepiony Ta HOro
norpe6. s MpaBoBOi JeMOKPATUYHOI JepyKaBU MAIOTh OYTH OCHOBOIIOJIOKHHU-
MM I[IHHOCTI CIIPaBeJInBOCTI, JIIOJSHOCTI, BEPXOBEHCTBA IIpaBa Ta MPOINOPIiii-
HOCTI SIK MIOTO CKJIafoBol. TakoX IIi MIHHOCTI MalOTh OYTU CHPHUITHATI TpoMas-
HaMU SIK BJIACHI.

Y koxHIN nupekTuBi €Bponeiicbkoro Cor3y, sIKa CTOCY€ETbCS KPUMIHAIBHO-
ro npasa (Hanpuxian, Jupexrusi (EC) 2024/1203 €sponeiicpkoro [Tapramenty
ta Pagu Big 11 xBiTHA 2024 p. Ipo KPUMIHAJIBHO-IIPABOBY OXOPOHY HOBKLLIS Ta
CHIBBITHECEHO 3 BIAIIOBITHUMU ITOJIOYKEHHIMH YMHHOTO KpHMiHaTBHOTO KOIEKCY
Yxpaiau'; [Jupexrusi (€C) 2024/1226 €ppomneiicbkoro [lapiamenty ta Pagu Big
24 xBiTH#A 2024 p. IpO BU3HAYEHHS KPUMIHAJIBHUX IIPABOIIOPYIIIEHb TA IIOKAPaHb
3a TIOpyIIeHHs 0OMeXyBaJbHUX 3axoniB Coro3y Ta Ipo BHeCeHH: 3MiH no Hu-
pextuBu (€C) 2018/1673% HNupextusi (€C) 2024/1385 €ppomnericbkoro [Tapia-
MeHTy Ta Panu Bin 14 TpaBHs 2024 p. npo 60poTh0Y 3 HACUIBCTBOM IIIOZI0 JKIHOK
1 JOMaNTHIM HaCHJIBCTBOM®), HIEThCSI IIPO HEOOXINHICTh e(PeKTUBHUX, CTPUMY-
BaJIbHUX, IIPONOPLINHNAX IOKapaHb 32 KOHKPEeTHI KPUMIHAIbHI IIPaBOINOPYILIEH-
HsI 3 METOIO OXOPOHH Bi/IMOBITHUX IIHHOCTEM, Ki CIpUIHATI sK Taki B €C.

IToctae nuTaHHS, K JOCATTU peatisalii i€l TpiaAu IPUHIUIIB 1 YU MOXIIH-
BO IIe IIUISIXOM ITOOYIOBH MTeBHOI CUCTEMU MOKapaHb Ta iX 3aCTOCyBaHHs? Teope-
THUYHA 3HAYYIIICTh POOOTH HOJISITA€ Y BUPOOIICHH] HOBUX MIXO/IB 10 PO3yMIHHS
IIPOHOPIITHOTO pearyBaHHsI Ta MOTo CKIafoBUX. [IpakTHdHa 3HATYIICTh PpO6OTH
IIOJISITA€ B MOYKJINBOCTI BUKOPUCTAHHS PO3POOJICHUX MIIXOMIB 0 IPOIOPIiHO-
TO pearyBaHHS B IIPAKTHIIl IPaBO3acTOCYBAaHHS (IIPW IPU3HAYEHHI IIOKApaHHS,
3aCTOCYBaHHI IHIINX 3ac00iB KPUMIHAIBHO-IIPABOBOTO XapaKTepy TOIIO); BUKO-
PHCTaHHI B HABYAJIBHOMY IIPOIIeCi Ta MOAAIBIINX HAYKOBUX PO3poOKax. 3a3Ha-
YeHe 3yMOBJIIOE aKTyaIbHICTb OCIIIKEHHS Ta 10r0 BayKIUBICTD JIJIs ITO/IAJIbIIIO-
rO PO3BUTKY KPUMiHAJIbHO-IIPaBOBOI JOKTPUHH Ta ii 3aCTOCYBaHHS Ha IPAKTHUIIL.

Axapemik B. Cramuc npuninsas 3Ha4Hy yBary SOCIIIKEHHIO IUTaHb peaisa-
1ii IPUHUINIIB KPUMIHAJIBHOIO IIPaBa, KPUMIHAJIBHO-IIPABOBOI OXOPOHU JIIOIU-

! Directive (EU) 2024/1203 of the European Parliament and of the Council of 11 April 2024 on the protection of
the environment through criminal law and replacing Directives 2008/99/EC and 2009/123/EC <https://eur-lex.
europa.eu/eli/dir/2024/1203/o0j/eng> (accessed 20.10.2025).

> Directive (EU) 2024/1226 of the European Parliament and of the Council of 24 April 2024 on the definition of
criminal offences and penalties for the violation of Union restrictive measures and amending Directive (EU)
2018/1673 <https://eur-lex.europa.eu/eli/dir/2024/1226/0j/eng> (accessed 20.10.2025).

* Directive (EU) 2024/1385 of the European Parliament and of the Council of 14 May 2024 on combating
violence against women and domestic violence <https://eur-lex.europa.eu/eli/dir/2024/1385/0j/eng> (accessed
20.10.2025).

108



TTPOTIOPLIMHICTb T'YMAHIZALIII TA TTPABA JIIOJIMHU Y CHAIIITWMHI AKAJEMIKA BOJIOAUMMWPA CTAIIMCA

Hu Tomo. Moro nociimkenHs BUKOPHCTAHO B YaCTHHI IOMIS/IIB HAa TYMaHi3aIlio
KPUMIHAJIbHOTO IIPaBa.

IO. Baynin gociimKye NUTaHHS KOHCTUTYLINHUX 3acall Yy KPUMIHAIbHOMY
IIpaBi, 30KpeMa IpHU IpHU3HAYeHHI KpUMiHaIbHOTO Ipasa‘. BiH, 30kpema, mpu-
Ainse ypary ananisy pimennsa Koncruryniiinoro Cyny Ykpainu 111010 HEKOHCTH-
TYLINHOCTI cMepTHOI Kapu. Lle pillteHHS Ta IUTAHHS IeHaII3allil CMepTHOI Kapu
PO3MIISIHYTO B KOHTEKCTI IPUHIUITY ITPOMOPLIHOCTI.

Y pob6ori posBuHeHo inei B. TynskoBa B 4acTHHI MOJesi ‘KpUMiHaIbHO-TIPa-
BOBHUX BIJHOCHH y Tpiazii “3/109MHenb — IOTEPIUINIL — JepskaBa”, 110 6a3yI0ThCs
Ha (pyHIaMeHTaIbHUX ITyOIIYHO-TIPAaBOBUX 3MiHAX Ta IPUMATIi IIPaB JIIONHHY °.

JI71st apryMeHTyBaHHS IIIHHOCTI KATTS Oy 1b-SIKOT JIIOAMHU BUKOPUCTAHO METO-
IOJIOTIIO COIIaJIbHOTO HaTypatiamy Ha ocHOBI pobit O. Kocrenka®.

BukopucTaHO HayKOBi OIISIIX HA IIOKAPaHHs Ta KapaHICTb KPUMiHAJIBHOIO
npasa Ykpainu lO. [Tonomapenka. OnHa 3 0CTaHHIX MOro poOiT BUCBITIIOE HOBe-
JIM KPUMIiHAJIBbHOTO 3aKOHO/IABCTBA, OB s13aHi 3 mokapauHsam. Cepeft iHIIIOTO BYe-
HUM po3mIsiae MUTaHHS 3aCTOCYBaHH MITPady SIK JOAATKOBOTO BUMY ITOKapaH-
HsI (SIKMiT MO>Ke Oy TH He TepenOadeHn T y CAaHKIIII CTaTTi) II0f10 OCi0, sIKi BAMHUIN
KOPYIIIHI KpUMIiHaIBHI IPAaBOIOPYLIEHHS], 30KpeMa, IPOIOPLINHICT PO3MIPY
IPU3HAYEHOr0 IMITpady THKKOCTI KPUMIHAIBHOTO IpaBonopyliieHHs’. Kpim
TOTO, BYCHUI aHAJi3y€e MUTAHHS IPOOAIITHOTO HATJIAMY, 030aBI€HHS 3BaHHS
sSIK HOBUX BUJIiB [IOKapaHb, IPOOIeMH, IIOB sI3aHi 3 3aCTOCYBAHHSM apellTy TOLIO.

M. XaBpOHIOK JOCIIIKY€ TUTAHHS TUCIIUIUIIHAPHOI BIATIOBIAJIBHOCTI 3a KO-
PYIIiIHI Ta IOB’s3aHi 3 KOPYIIIi€l0 IPABOIOPYIIeHHs. BiH 3a3Ha4MB, 110 Mae
6yTH BiIIOBIIHICTh MK IIPaBONOPYIIEHHSM 1 3aXOIOM JUCIHILIIHAPHO-TIPaBO-
Boro BILIUBY®. lle BimoOpa’kae CyTHICTh IPUHIUIY MPOMOPIIHOCTI (CIiBMIp-
HOCTI, CIIPaBe/IIMBOCTI) Ta A€ 3MOTY PO3MISIATU IPOIOPLINHICT HE TiITBKU
B YaCTHUHI IIOKapaHb 33 KPUMiHaJIbHI IIPaBOIOPYIIEHHS, a ¥ Y YaCTUHI TUCIU-
IUIIHAPHUX CTSTHEHb.

C. IlleB4eHKO I'PYHTOBHO PO3IJIsSfia€ NMUTAHHS NPUHIUILY IIPONOPIINHOCTI
IpU KpuUMiHamisanil’. ¥ miil cTaTTi PO3MISHYTO IMUTAHHS, SIKI CTOCYIOTBCS IIe-
HaJli3alii Ta IpONOPIINHOCTI OO IpOoILecy. MU cliupaInCch Ha MOMIAAY BYEHOI
IIJOI0 PO3YMIHHSI IPOIOPIIINHOCTI KpUMIHATI3aIlil, a TAKO’K HEOOXITHOCTI ajeK-

* 1O Baynin, ‘Kpuminanbaa BifmoBifaabHicTh Ta nokapaHHs B pimenusix Koncrurymiitnoro Cyny Ykpaixu:
Te3u BUCTYIY [JO KPYIJIOTO CTOJY, HPHCBsd. 80-piudio Bix aust Hapomk. nmpod. C. C. fAuenka (23 rpymus
2016 p.)’, bayniu Y0, Csenybuwu epuiunu, npodobxyio nymo...: (0o 70-pivus 6id ons napodxenns) (O Ilerpu-
i, B Becaacumit (yxiaan) BAITE 2023) 637-646.

V Tuliakov, ‘Victimization and Victim-Oriented Development of Ukrainian Doctrine of Criminal Law
through European Union Dimensions’ [2024] 62(2) International Annals of Criminology 426-447. DOI:
10.1017/cri.2024.22.

¢ JIus: O Kocrenxo, Coyianvruii namypanizm. IIpo coyianvry npupody ma ii saonu (ITerparu K. T. 2019) 71;
O Kocrenko, ¥ cimni coyianvrozo namypanizmy (ubpane) (Ilamusona A. B. 2020) 811; O Kocrenko, “Hobi
oui” dnst H0B020 wacy (npo coyianvruii namypanizm) (Tepew 2022) 125.

IO ITonomapenko, HoBeau y cucmemi ma Budax noxkapanv 3a KK Ykpainu 6 ymoBax Boernnozo cmary (Baire
2025) 38.

M Xaspourwk, Jucyunainapta 8ionobidanvricme 3a kopynuyitini ma no6’s3ami 3 kopynuyieto npabonopyiieHs.
3axornodabecmbo. IIpaxmuxa. ITponozuyii (Jakop 2025) 31.

° C les4enko, IIpunyun nponopuyiiinocmi y kpuminanisayii disto (Jaxop 2024).
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BATHOCTI (IIPOIOPIIIITHOCTI) IIOKapaHH CTYIIEHIO TSDKKOCTI 3JI0YUHY 3TiHO 3 Ha-
YKOBOIO TOYKOIO 30py P. babamiiu, a Tako)x MOT/IsimaMu Ha MMATAHHS TPU3HAYEH-
Hs1 nokapanHs A. XmwibdeHko'. Ha mymky P. babaniu, BuMora nponopuitHoCTi
[IOKapaHHs Ma€ OyTH OIHIEIO 3 3araJIbHUX 3acal pU3HadYeHHs nokapanus'!. 1]s
IIO3UIIis Y Liif CTaTTi PO3MIMPEHA TAKOXK Y YaCTUHI IHIIINX 3aC00iB pearyBaHHs Ha
IIPOTHUIIPABHY IOBEIIHKY Ta IX IPOIOPIINHICTD.

BonHouyac muTaHHSA IPONOPIINHOTO pearyBaHHS OXOIUIIOE IIUPIIUI CIIEKTP
MUTaHb, HUK IPU3HAY€HHs IIOKapaHHs 32 BYIMHEHH KPUMiHAJIbHUX IIPAaBOIOPY-
IIIeHb Ta 3aCTOCYBaHHS 3ac00iB KpUMIHAJIBHO-TIPABOBOTO XapaKTepy.

Y cTaTTi 3aIIpOIIOHOBAHO PO3IJISAATH NIPONOPIIHHICTD Yepe3 Ipu3My 30araH-
COBAHO CIIPSIMOBAHOI I'yMaHi3allil, IPOCTeKeHO B3a€MO/IiI0 MK HUMH Ta IX 3aCTO-
CYBaHHSIM y YaCTHHI 3aCTOCYBAaHHS CMEPTHOI Kapy K BUIY IOKapaHHS Ta 0e3-
CTPOKOBHX OOMEKEHb Ha 0Ci0, y 3B’SI3Ky i3 BAMHEHHSIM HUMU IIPABOIIOPYIIIEHb.

META JTOCIIIKEHHS — cOpMYBaTH KpHUTEPii MPONOPIIIHOIO MOBOKEHHS Y
KpUMIHaJIbHOMY IIPaBi, BUSHAYUTH HEIIPOIOPIINHICTD I HET'YMAHHICTb 3aCTOCY-
BaHHSI IEBHUX IIOKapaHb 1 3aC06iB pearyBaHHsI, BPaXOBYIOUH CydJacHI yMOBH.

[IuTanHS DPONOPLIIHOrO pearyBaHHs PO3MISIHYTO B PaMKaX I'yMaHICTUYHOI
IapagurmMu Ta ii 36aJaHCcOBaHOI CIPSIMOBAHOCTI Ha BCIX Cy6’€KTIB KPUMiHAIb-
HO-IIPAaBOBUX BiIHOCHH. JIOKJIafHO KOHIIENT I'yMaHICTUYHOI MapaJiurMu PO3IJIs-
HYTO B ITOTIepenHiX poboTax aBTopa'”. Yepes mpusmy 1iei mapafiurMu pos3mIsHY TO
KOHIIENIT IIPOIIOPIIIITHOTO pearyBaHHs Ha IOBEIHKY 0COOH Ta HOr0 B3aEMOIIIO 3
MPUHIIAIIAMU KPUMIHAJIBHOTO IpaBa. TakoxX [ JOCATHEHHS MEeTH BUKOPUCTaHO
KOHIIETIT BifITIOBITHOCTI “TeCTy Ha MPOIOPIIIHICTS Ta JOIIOBHEHO HOTO CKJIA/I0-
BOIO CIIPUMHSATTS 3aC00IB pearyBaHHS CyCIUIbCTBOM.

B. Craruc HeoTHOPa30BO aKIEHTYE yBary Ha HeOOXIMHOCTI ryMaHi3arii Bifi-
HOBiTaJIbHOCTI. 30KpeMa, aHalidyoun KpuMiHaibHuil Komeke YKpainu (mami —
KK VYkpaiamn)" 2001 p., Bin nure: ‘[lis HoBoro KK xapakTepHoto € moCTymoBa
T'yYMaHI3aIlisl CUCTEeMU ITOKAPaHb, 10 IPUBOIUTHCS Y BIAIIOBIAHICTD OO CBITOBHUX
CTaH/IAPTIB 3 ypaxXyBaHHsIM MaTepiaJIbHUX MOKIMBOCTEN mepskaBu . Bin okpe-
MO 3a3HA4ae€ IIPO BIACYTHICTh CMEPTHOI Kapu cepel BU/IB IIOKAPaHb 1 IIeHaIi3a-
I[II0 TPOMAZICBKUX pobiT Ta apernty. To6TO ryMaHi3amio BYeHUI PO3ITISAB SIK
NIeBHUI HANPSAM, CTPATETiI0 NOCATHEHHS IIUIell KPUMIHAJIbHOTO IIPaBa, 30KpeMa
110r0 e(peKTUBHOCTI.

10 A Xunpyenxo, ‘TIpUHIUII IPOHOPUIHHOCTI TP NpPU3HAYEHHI IOKApaHHs Ta 3BUIBHEHHI Bif ioro Binly-
BaHHS B YMOBaxX BOEHHOro crany [2024] 7 IOpunn4Humii HaykoBuii eeKTpoHHUIT sxypHa 373 https://doi.
org/10.32782/2524-0374/2024-7/90.

"' P Babannu, IIpusnadenns nokapanus 6 Yxpaini: meopemuro-npuxnaoni sacadu (ITonirpac 2019) 418.

12 JI Timodpeesa, I'ymanicmuuna napaduema: 0oc6io, Buxnuxu ma nepcnekmubu xkpuminanvrozo npaba Ypainu
(ITpaBo 2020).

1 Kpuminanpuuii kogekc Ykpainu: 3akon Ykpainu Bif 5 kBitwst 2001 p. Ne 2341-I1I <https://zakon.rada.gov.ua/
laws/show/2341-14#Text> (nata 3Beprenns 20.10.2025).

14 B Cramuc, ‘OcHoBHI HOBen HoBoro KpuminansHoro kogekcy Ykpainn® [2003] 2-3(33-34) Bicuux Axagemii
NIpaBOBUX HayK YKpaiHu 614.
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Takox y pamMKkax ryMaHIi3allil BUeHUH PO3IJIANAE PO3ILIUPEHHS 330X09yBajlb-
Hux HOpM Y KK Ykpainu. Bin migkpecitoBaB po3BUTOK TAKOTO IHCTUTYTY 1 Ilep-
CIIEKTHBY OTO ITOJIAJIBIIIOTO ITOIITNPEHHS .

3a0x0uyBaJIbHI HOPMU [IIFICHO PO3IIUPIOIOTHCS, TAK CAMO SIK 1 aJIbTe€pHATUBHI
BU[IHU TIOKAPaHb, He ITOB sI3aHI 3 i30JIA11i€10. 30KpeMa, MeHaTi3aIlis mpoOariiftHoOTo
Harmsany y 2024 p. ctasa TaKuM KPOKOM [I0 IOIIMPEHHS aJIbTePHATUBHUX BHUIIB
MIOKapaHb.

IIpo TeHOeHII IIMPIIIOTrO 3aCTOCYBAaHHS 3A0XOYYBAIBHUX HOPM 1 ITIOKapaHb
He II0B SI3aHUX 3 130JIALIE€I0 3a3Ha4YaIoTh 1 iHmIi BYeHi. C. Mo3os Ta iHIi Bin3Ha-
YalOTh CTIMKY TEHMEHI[I0 KPUMIHAJIbHO-TIPAaBOBOI MOJITHKH YKpAiHHU [0 OGLIBII
IIIIPOKOTO 3aCTOCYBAHHS aJbTePHATUBHUX N030aBJICHHIO BOJII BU/IIB IIOKapaHb
Ta 3BUIbHEHHS Bij nokapaHH:'®. I. [op6adoBa migKpecIoe MOIIUpPEeHHS YTO PO
MIPUMUPEHHS Ta BUSHAHHS BUHYBATOCTI Y KpUMIHAJIbHUX IPOBAIKEHHAX Ta JI0-
CITIKYe Hemomiku ix 3actrocyBanHs'; O. [opox i C. KosoMienp 1oOKIIaTHO TOCITI-
JKYIOTh 3aCa/id 3BUTbHEHHS BiJl IOKapaHHS 3a KPUMIHAJIBHAM IIPaBOM YKpaiHu'®.

Takosx cmif BIIMITHTH OfHE 3 HAWUIIPOTPECUBHININX MMOJI0KeHb YMHHOTO KK
YKpaiHu 1100 BU3HAHHS NOPS] 3 KapoIO0 BHUIIPABJIEHHS 0COOM, a TaKOX 3aIio-
OiraHHs MOMAJIBIIIN KPUMIHATBHO-TIPOTUIIPABHIN moBeminii ocobu (cr. 50 KK
Yxpainu). YV perrti nonoxkenb KK Ykpaiau 1s igest mpoXoauTh 4epBOHOIO HUT-
ko1o. Kapa Bike He pO3IJISIIA€eThCs SIK CeHC ITOKapaHHs. Tak caMo SIK He BUKOPH-
CTOBY€ETbCSI KOHIIEIIIisl 3aysiKyBaHHs. CaMa cucTemMa IoKapaHb (IobymoBaHa Bif
MEHIII CYBOPHX ITOKapaHb /10 OUIBII CYBOPUX) 3MYIIYE CYAIIB PO3IISIAATH CIIO-
YaTKy MEHII CyBOpI IOKapaHHS JIIi KOHKPeTHOI 0co0H, IX IOCTATHICTh y KOH-
KPeTHIi CUTyaii, @ HOTIM IOCTYNOBO PO3IJISIATH MOXUJIUBICTD OUIBII CYBOPHUX
BU/IiB MOKapaHb. Lle cTaso mpUHITUIIOBO IHIIIUM ITiIXOOM Y IIpolleci Mpu3HadeH-
HsI IOKapaHHs.

Ha sxanp, UBUTI30BaHUI CBIT HE BIIMOBHUBCSA Bif iflei cMepTHOI Kapu 3a KOH-
KpeTHI Bunu 37104uHIB. | y XXI ¢T. CBIT CTUKAETHCS 3 CEPHO3HUMH TUCKYCLIMHU
IIO7I0 IIOBEPHEHHSI TAaKOTO BUIY IMOKapaHHs. IloBepHeHHSI cMepTHOI Kapu SIK
“nmpairorouoro” BUAy MOKapaHHS € OfHUM 3 IpiopuTeTiB agMinicTpariii [Tpesu-
nenta CIIA [lonanspaa Tpamma 3rinno 3 ykazom 20.01.2025". II. Tpamm o61pyH-
TOBYE CBOIO ITO3MIIII0 IPIOPUTETHICTIO Oe3IeKn CYCIIbCTBA, 3aMicTh 3abesre-
YeHHsI BCIX IHIUBINYaJIbHUX IIPaB i CBOOOJ 30KpeMa 0ci0, SIKi BAMHIIIA OCOOIHBO
TSDKKI 3JI09UHU.

o

Cramuc (u 14) 617-618.

S Mozol, H Polishchuk, A Ternavska, ‘Perspectives for the imposition of individual types of punishment in
Ukraine’ (2021) 9 Entrepreneurship, Economy and Law 130-135 https://doi.org/10.32849/2663-5313/2021.9.19.
I Top6agoBa, ‘Yronu po IPUMHUPEHHs Ta BU3HAHHS BUHYBATOCTI: IHAY/IbreHIIii 4u 3acobu 3aoxoueHHss 4(37)
[2022] ITpaBoBa mo3wuiist 214-245.

O Topox, C Konomiens, 3acadu 36invrents 6id nokapanns 3a kpuminanorum npabom Yxpainu (Hopma npasa
2025).

C A6y, ‘Tpamn HakasaB HMOCHJIMTH 3aCTOCYBaHHs cMepTHOI kapu y cronumni CIIA 3a 0co6nuBO TSDKKI
anounHu’ (JliBuit 6eper 26 Bepecus 2025) <https://1b.ua/world/2025/09/26/698367_tramp_nakazav_posiliti_

zastosuvannya.html> (nara 3seprensst 20.10.2025).
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3acTocyBaHHSI TAKOTO BUJy IOKapaHHs 3a60poHeHO y cT. 3 KoHBeHIIil 1po
3aXHUCT MpaB JIIOAMHU i OCHOBOIOIIOKHUX cBoOon (mami — KonBenmist)®, y sikiit
nepen6adeHo ¢pyHIaMeHTaIbHI ITpaBa JIIOIMHHY SIK I[IHHOCTI IJIsI BCIX IIUBLII30Ba-
HUX JIep>KaB CBIiTY, siKi 1l patudikysanu. Crarts 2 KonBenuii nepeg6avae mpaso
Ha JKUTTA. BpaxoByloum Iie, He BUHMKA€ CyMHIBIB IJOJI0 HETYMAaHHOCTI TaKOTO
BH/ly IIOKapaHHS Ta HEBIANOBITHOCTI KOHIIEIII] IPaB JTIOANHU.

Yy Takuil BUI NOKapaHHS MO)Ke OyTH BU3HAHO epexmubrum, cmpumybano-
HUM ma NponopuitiHum?

B icropuyHi nepionu, B sIKi MOXJIMBO OYyJI0 3aCTOCOBYBATH TaKWil BUJ IIOKa-
paHHS, IPOIOBKYBaIM BYMHATU KPUMIHAIbHI IpaBonopyieHHs. OTxXe, el BUJ
[IOKAapaHHS He Ma€ TAaKOTO CTPUMYBAIBHOTO e(PeKTy MJIsl TOro, 06 BUIIPaBAATH
HMOTO 3aCTOCYBaHHS.

OxpiM 11b0TO, Y HOCTIMKeHHSIX BKa3yIOTh Ha TaKi PU3UKH, SIK IIMPOKI 37I0B-
JKABAaHHS Ta KOPYIIIIO Y CUCTeMI KPUMIHAJIBHOI IOCTUIII], HAsABHICTD CyIA1BCbKOI
IIOMUJIKH. 3a TAKMX OOCTAaBUH He MOJKHA PU3UKYBATHU )KUTTAM JIOTUHH. JKuUTTSI
JIIONUHU € HAUBUIIOIO IIIHHICTIO.

Came na e nocunasca KCY B icropuuHOMYy pillleHHI, Ke CTOCYBaIoCsd CMePT-
Hoi Kapu. Y 1. 5 pittersst KCY 3a3Hauns:

HeBinmoBigHICTE CMEPTHOI Kapu IISM IOKAapaHHS Ta MOXUIUBICTH CYIOBOI IOMMIIKH,
KOJIM BUKOHAHHSI CY[IOBOIO BUPOKY II[0/I0 0COOH, 3aCyIKEHOI 10 CMEPTHOI KapH, Y HEMOXK-
JIUBJIIOE BUIIPABJIEHHS ii HACII/IKIB, 1110 HE y3TOI)KY€EThCS 3 KOHCTUTYI[INHUMY IrApaHTISIMU
3aXMCTY IIpaB i CBOOOJ JIIONWHY i poMasiHUHa? .

IcHyBaHHS CMepTHOI KapH SIK BUAY IIOKapaHHS CyNlepednuTh IPUHIUIIAM IYy-
MaHI3My, CIIpaBeyIMBOCTI, 3akoHHOCTI. Ha mymky B. Crammca, KK VYkpainu
YTBepI)Ky€ IMPUHIUII TYMaHI3My Ta 3aKOHHOCTI. BiH MOKJIMKaHUN MOJINIIATH
CHUTYALil0 B CYCIIUJIbCTBI, CTBOPUTH YMOBU IJIsI 3MIMICHEHHS IIPABOCYAIS Ta pO-
3BUTKY YKpaiHU Ha IIISAXY COLiaIbHOI, IIPAaBOBOI Iep>KaBU.

3 2001 p. ui pAOKY He BTPA4alOTh CBOEI aKTyaabHOCTi. KpuMiHaabHe 3aKOHO-
DAaBCTBO MOKJIMKAaHe BUSHAYUTH 3JIOYMHU U TOKAPaHHS 3a X BYNHEHHS, a TAKOXK
OyTH BU3HAYAJIbHUM CKIQJHUKOM MeXaHi3My OKUTTS JIOAWHHU , HMOKJINKaHe
TIOJIIIINTH 1€ KUTTS, CUTYAllil0 B CYCIUIBCTBI 3arajloM, BIUIMHYTHA Ha CTAHOB-
JICHHSI IIPAaBOBOI Ta IEMOKPATUYHOI IeP>KaBU, YTBEPAUTHU 30TaHCOBAHO CIIPSIMO-
BAHHUU I'YMaHI3M, IIPONOPLINHICTD 1 3aKOHHICTh. TaKOXX CMepTHa Kapa cyIlepe-
YUTh METONOJIOTI] COLIaJIbHOTO HATYpali3My, sika minrpumyerbcst O. KoctrerkoMm.

Yu moske O6yTH nponopyitinum HeTyMaHHe TOKapaHHS?

Tect Ha MPONOPIIHICTD Y YaCTHHI TOKapaHb MICTUTh TPU CKJIANOBI (TecT Ha
MPOMNOPITIAHICTD). [TokapaHHsI Ma€ BiMTOBIAATH TSHKKOCTI BIMHEHOTO KPUMIHATb-

% KOHBeHIIis ITPO 3aXKCT IpaB JIOIUHHU I OCHOBOIIOJIOKHUX CBOOO] (3 mpoTokonamu) (E€Bporeiichka KOHBEH-
uist 3 mpas yiropuan) <https://zakon.rada.gov.ua/laws/show/995_004#Text> (nara sseprenns 20.10.2025).

2! Pimrennst Koncruryuiitnoro Cyny Yipainu Bif 29 rpyaus 1999 p. Ne 11-pni/99. <https://zakon.rada.gov.ua/
laws/show/v011p710-99#Text> (nara 3BepHenHs 20.10.2025).

2 B Crarmuc, Bubpani npauyi (B Tawiit (pen), ITpaso 2015) 706.
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HOTO IPAaBOINOPYIIEHHS Ta PIBHIO CIIPUIUHEHOI IIKOAU; OYTU HEeOOXiTHIM; Bifl-
MOBITATH JIETITUMHIN METI.

HasgiTp sIKII10 cMepTHa Kapa Oyzie 3aCTOCOBaHA TIJIBKU 32 YMUCHE 3aIOMisSTHHS
CMepTi iHIIiT TOAWHI 3 O0TSDKINBUME 00CTaBUHAMM, HEMA€E TTEPEKOHTUBUX ap-
T'YMEHTIB IIJ0ZI0 HeOOXiTHOCTI Ta BIAIIOBIHOCTI JIETITUMHIN MeTi TAKOTO BU/Y 10~
kapaHHs. [IporopuiitHicTh 3a6e3edye CHiBMIPHICTD MK CYCIIJIBHOIO Hebe3Ire-
KOIO IiIHHS Ta CYBOPICTIO CaHKIIII.

IMonimuuna doyinvHicmo. BiAMOBITHICTD JIETITUMHIN MeTi SIK CKJIaoBa “TecTy
Ha MPOMOPLINHICTh” HaOUIbIIIE 3aJIEKUTD Bill TIOTJISIIB, IOUINPEHUX Y KOHKPET-
HUH nepiof gacy. TyT NpUHIMI IPONOPLINHOCTI CJIifi CHIBBIZHOCUTH 3 MOTITUY-
HOIO JOIIUIbHICTIO, SIKa 9aCOM 3aMiHIOE JIETITUMHY MeTY sIK CKJIal0By IIPOIIOPIIiii-
HOCTI.

IIponopiiHICTh OPIEHTYETHCS Ha MOJIOKEHHS YMHHOTO 3aKOHY Ta HOTO Bif-
TIOBIHICTH AYXOBi IIpaBa, 3araJbHOBU3HAHMUM IIIHHOCTSIM 1 IPUHIIATIAM Y IIeH
nepion 4acy B cycniabCTBL. IIpuHIMI IOMITHYHOI HOLIIBHOCTI OPIEHTYETHCS
Ha NOTpeOU Ta iHTepecH OJIrapxis, eJiTH y Biafi, JOTUYIHHUX oci6. [Ipukiana-
MU MOXYTh CJIYTYBaTH IIPOEKTHU 3aKOHIB IIOJI0 BUOKPEMJIEHHS cepefi 00CTaBUH,
Kl BUKJIIOYAIOTh KPUMIHAJIbHY IPOTHIIPABHICTh MisIHHS, BUKOHAHHS 0CO0O0I0
CIIeiaTbHOTO KOHTPO3BiyBaJIbHOTO 3aBIAHHS B iHTepecax 3abe3nedeHHs Hallio-
HaJIbHOI 6e3nexu YKpainu (rmpoekt 3akoHy Bin 10 TpaBHs 2024 p. Ne 11228-1)%;
I0/10 IPYPIBHIOBAHHSI KOPYIIIIII 10 Iep>KaBHOI 3pajint (IIPOEKT 3aKOHY Bif 9 Tum-
Hs1 2025 p., peectpaniitauit Ne 13423-1)* Torro.

3aBIsKMU IOMYJICTCHKAM PILIEHHSM 1 IIPONO3UIisAM KpUMiHAJIbHE IIPaBO He
CIIPUIIMAETHCS SIK KPalHii 3aci6 BTpy4YaHHs. BOHO CIpUIMA€EThCS SIK IHCTPYMEHT
Y PyKax IOJITUKIB. To)X peaJIbHICTh IeMOHCTPYE IIepeBaskaHHs pealisalii IpuH-
Uy JOIITBHOCTI HaJ IPUHITUIIOM ITPOIOPIIIHOCTI.

ITomupeHHs ifeil Ipo NOBEPHEHHS CMEPTHOI KapH TaK CAMO € IIOIYJIiCTChbKUM
kpoxoMm (y CIIA), opieHTOBaHUM Ha IeBHI BEpCTBU HaceJeHHs. Xo4a KII0Y0Be
IIUTaHHS He B CyBOPOCTI IIOKapaHHsI, a B 3a6e31e4eHHi 10T0 HeBIIBOPOTHOCTI.

Mopa Ta [OoCATHeHHsI BUOIPKOBUX IIijieil, BAKOPUCTOBYI0YU (parMeHTOBaHI
cTparTerii, 3aMIHWIN XOJIICTUYHI CUCTeMHI HiAXoau. [[Jis1 enoxu nmoctupasnu eMo-
1itiHe cy0 eKTUBHE CIIPUITHATTS IINCHOCTI BaXKJINBIIIIe 32 00 €KTUBHY MIMCHICTB.
Lle meMOHCTpPy€E ToCTpe pearyBaHHS CYCIIUIBCTBA HAa KOPYIIINHI CKaHAAJIH, He-
NPUTIATHEHHs BUHYBAaTUX OCi0 10O BiIIOBITaJIBHOCTI, BIICYTHICTH peabHOI KO-
MYHIKaIii 3 Bj1ajioo. BinoBITHO 1€ BTUTIOETHCS Y IPOTECTaX, CaMOCyax TOIIO.

# TIpoexT 3akoHy Ipo BHeceHHs 3MiH 10 Kpuminanbhoro ta KpuminanpHOTro mporecyaibHOro KoyieKcis Ykpai-
HU, IHIIUX 3aKOHOJABYUX aKTiB YKpaiHU IOI0 BPETyITIOBAaHHS IMUTAHb IPOTH/III PO3BiLyBaabHO-IIPHUB-
HIll ISUIBHOCTI CHeIialbHuX CIyKO iHO3eMHHUX mepskaB Ne 11228-1 Bim 10.05.2024 <https://itd.rada.gov.ua/
billinfo/Bills/Card/44187> (nara 3Bepuerns 20.10.2025).

2 TIpoekT 3aKoHy Ipo BHeCeHHs 3MiH 10 KpuminanbHOro Komexcy Ykpainu ta KpuminanbHOro mpouecyaiis-
HOTO KOJIeKCYy YKpaiHM IIOfI0 IPHUPIBHSHHS KaPHOCTI KOPYNIINHUX KPUMIHAJIBHUX IIPABOIOPYIIEHDL IO
Jep>KaBHOI 3pajy Ha Iepiol BOEHHOTO craHy B Ykpaini Ne 13423-1 Bix 09.07.2025 <https://itd.rada.gov.ua/
billinfo/Bills/Card/56731> (nara ssepuenns 20.10.2025).
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O6MmaH, 30KpeMa MaHIMyJIAIIl, Ta3TaNTUHT (TaKOXK 1 B paMKax peaisaifil
MOJIITUYIHOI JOIIBHOCTI), MOPOKYE HEMOBIPY. 3JI0BKUBAHHS BIA/I0I0, HEIPO-
30piCTh OIOJATKYBAaHHS Ta OIOIKETHOI cdepu, MIaXpaicTBO (30KpeMa, Y TaKUX
Iy TIUBUX cepax, K T'yMaHiTapHa I0IIOMOra, 36opu Ha motpebu 36poitaux Cui
Ykpainu, 360pu Ha HOTpeOH TSHKKO XBOPHUX JIITEH TOIIO), )KeOpaKyBaHH SIK 6i3-
Hec, a He KparHill 3aci6 BIOKMBaHHS IOPOIPKY€E 3HIDKEHHSI KYJIBTYPU MUJIOCEPS
Ta I0BipH, IparHeHHs JONOMOITH. J[0 IIbOTO TOfAETHCS BIACYTHICTh HEBIIBOPOT-
HOCTI BIIMOBIZAIBHOCTI IIOMO BCIX BUIIAKIB IPOTUIIPABHOI MOBEOIHKU. Y Ba-
TOMIl YaCTUHI BUIA[KIB IIPAaBOOXOPOHHA CHCTEMa IIPOCTO HE MOJKe pearyBaTh
4yepe3 Opak pecypcis.

Y cy6’exTiB KpHUMiHAJIBHO-IIPABOBUX BITHOCHH MAaIOTh OyTH YiTKIiCTb i 3poO-
3YMUIICTh 1IONO BHU3HAYeHHs KPUMIHAJIBHOIO IPABONOPYIIEHHs, IPaBUII
kBasTipiKaIlii TAKUX MisiHb, MPU3HAYEHHS OKapaHHs, 3aCTOCYBAaHHS 1HIIIUX 3a-
co0iB pearyBaHHs 3a BIiIIIOBifHI AissHHS. 30KpeMa, M. [TaHOB mpuaiisB oKpeMy
yBary IHOHSTTIO TOYHOCTI IIPAaBOBUX HOPM SIK HEOOXITHOI YMOBM SIKOCTI IIpa-
BOTBOPEHHs”. AJKe Bill TOYHOCTI iX (pOPMYJIIOBAHHS 3aJI€KHUTh X CIPHITHSIT-
TSI JIIOABMU. SIKIIIO 3aKOHOHaBelb He CHOPMYITIOBAB 3 HOCTATHBOIO TOYHICTIO
KpUMIHaJIBHO-IIPAaBOBI HOPMH, Y MO)Ke BIH OYIKYBaTH iX monepskaHHs?! Ta 4nm
Oy[e JeriTUMHOIO Kapa 3a MOPYIIeHHS TAKIX HOPM?

[TpakTU4HI HaCTIIKN 3aCTOCYBaHHS IEeBHUX 3acO00iB pearyBaHHS Ha IPOTH-
IIpaBHY [IOBEJIHKY MAIOTh BTITIOBATHCh Y CTPUMYBaHHI IOAAJIBIIOL IIPOTUIIPAB-
HOI ITOBEJiHKY SIK IIEBHOI 0COOU, TaK 1 iHIIINX; epeKTUBHOCTI TAKOTO 3ac00y pea-
I'YBaHHS Ta HOT0 IIPONOPLIAHOCTI.

[IponopuiitHicTh MOTPiOHA IJIsT TOTO, 00 MOSICHUTH CY0 €KTaM KPUMiHaJIb-
HO-TIPABOBHX BIIHOCHH, YOMY CaMe TaKWil 3aci6 pearyBaHHS OOpaHHIL, IOMY
caMe TaKuil po3Mip, YOMY, Ha IYMKY CYIy, BiH € IOCTaTHIM Ta HEOOXiTHUM, 110
BPaxXOBYBAaJIOCh IpH OOpaHHI TaKOro 3aco0y TOIIO.

Taka BIZKPUTICTH [0 AIaJIOTY A€MOHCTPYBaTHMe 3aCTOCYBAaHHSI IIOKAPaHHS B
IHTepecax CycnuibCcTBa. Lle XxapakTepHO [J1s1 MeTaMOIepHY.

[ 11e yMOKITHBUTD MOOAYHUTH JIFOeH 3 IX KOHCTPYKTUBHUMU Ta IeCTPYKTUBHHU-
MU XapaKTepUCTUKAMHU, TOTpebaMu, iHTepecaMy, OOTPYHTYBaHHSIM BJIaCHOI 110~
Be/IIHKH B 0C00aX, sSIKi BYNHUIIN KPUMiHAJIbHE IIPaBONOPYIIIeHHs ab0 iHIIIe IPOTH-
IpaBHe HisTHHS. TaKoX Iie 1acTh 3MOTY TOOAYUTH JIIOACHKI TOTpebu Ta iHTepecH,
IIPOSIBU TIOBEIHKK MOTEPIUINX 0Ci0, IX OUIH 00 BYNHEHOTO KPUMIHAJIBHOTO
[IPaBOIIOPYIIICHHS Ta MIePEKUBAHHS 32 MaOYTHE.

Y MDKHapo#HOMY IIpaBi iCHye KOHIIENT BIIIIOBiNaJbHOCTI CYCHIUIbCTBA 3a
MOBYaHHS III0/I0 BYNHEHHS 3JI0YMHIB IIPOTH JIFO/ICTBA 3 TTO/IAJIBIIIO0 Perapaliiero
cnpuyunHeHo1 mKoau. e TpuBanuit mporec, ane mokazye IPUINHHO-HACTITKO-
BUI 3B 130K Bip miit a6o 0e3nisIbHOCTI KOKHOTO, BTUIIOE KOHIIENT OCOOHUCTOI
BIJIIOBIIaJIBHOCTI 32 BJIACHY IIOBENIHKY, YCBIZOMJICHHS HACIIIKIB Bifl BJIacHOI
noBefiHKU. [lommpeHHSI TAaKOTO KOHIENTY YCBIZOMJICHOI IOBEAIHKU KOXKHOI

» M Ilanos, Bubpani npaui 3 npobaem npabosnabcmba (C Xapuronos (sinm. 3a BuiL.), [Ipaso 2020) 64.
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JIIONIMHY Ta TOIIWPEHHS IepPCOHATI30BAHOI BiNOBINATBHOCTI, SIK BUMAETHCH,
cripusuto 6 MpoTUAii 3I04MHHOCTI 3aragoM. Oco6IMBO, KOJIH HIEThCS IIPO IIPaBO-
MOPYILEHHS 3 BiIfaJeHUMU HACIIIKaMHI, MOKJIUBUMU TUIBKU Y pa3l BUMHEHHS
ApiOHUX IPaBOMOPYIIeHb OaraTbMa JIIOAbMHE (HAIPUKIIAL, Y YaCTHUHI IPaBOIIO-
PYILIEeHb IPOTH TOBKILIS).

EdexTuBHire 3aiiMaTuCh TPOpILTAKTUKOIO BUYNHEHHS KPUMIHAJIBHUX IIPaBO-
nopy1ueHs (cTabinidyBaTu MiHN Ha 6a30Bi MPONYKTH, 3a0e31eInuTH po6odi Miciis,
3alIMaTHUCh KyJIbTYpPOIO, HOLUINPEHHSM KOHIIENTY YCBITOMJIEHOI IOBEIIHKN), HIXK
HPOTUMISTH BXXe ICHYIOUil 37I09MHHOCTI. [lepskaBa MOBUHHA 10aTH IIPO Te, 1100
BUOIp MPaBOCITYXHSHOI MTOBEIIHKY CTaB BUTITHUM ISl JIIOIVHY 1 He TIPUpPIKaB ii
Ha roJIofi Ta iHIIi KpaliHoli. Biiaga Mae NpoTUIisITH 3IMIHAM He TOKapaHHAMY,
a IeEBHUMHM ‘TYMaHHHMH  COLIQJIbHUMU 3aXOIaMH, SIKi OyIyTh 3MaTHI HiATPUMA-
THU JIIOIUHY.

['010BHEM YMHOM depe3 Opak r'yMaHICTUYHUX 3aXOmiB mpodimakTuku, 6imHi
BYMHSIOTh KPHUMIHAJIbHI IIPABONOPYIIEHHS IJIS 3aJOBOJICHHS NPUPONHUX IIO-
Tpeb. Y KpUMiHaIbHOMY IIPaBi HEOOXIHO ITepeHeCTH OTPUMaHI 3HaHHs Ha 36a-
JIAHCOBaHe IPOIOPIIiiTHe IOBOIKEHHS 0710 Cy0 €KTIB KPUMiHAIBHUX IIPABOBI/-
HOCHH (0co6u, sIka BYMHMWIA KPUMiHAJIbHE IPABOIOPYIIEHHS, IOTEPIILIOro Ta
TpeTix 0cib).

Biono6ionicmv ne6rux 3aco6i6 peazybanus npaxmuui €6poneticokozo cydy 3 npal
modunu (mami — €CITI). Y npakruni €CITJI noBomi 6arato nmpukiiafiB BU3HAH-
HsI CMEPTHOI Kapy sIK HEIIPOIIOPLIMHOIO Ta HEJIOACHKOIO IOKApaHHS. Y cIIpaBi
€CII Soering v. the United Kingdom (3assBa Ne 14038/88) Bin 7 nmumus 1989 p.
BCTaHOBJIeHO nopyieHH cT. 3 KonBenii. ¥ m. 111 pimenns Cyny 3a3HadeHo:

3 omrsa/ly Ha MOCTINMHI Ta 3pOCTAOUl CTPAKIAHHA BiJl O9iKyBaHHS BUKOHAHHS CMEpPTHOI
KapHy, a TAKOXK Ha 0COOMCTI 0OCTAaBUHU 3asIBHUKA, OCOOIMBO HOTO BiK Ta ICUXIYHUI CTaH
Ha MOMEHT BYUHEHH 3JI0YUHY, eKCTpagullis 3asBHuKa 1o Cronydenux lItaTiB Hapaxa-
THMe H0TO Ha peaJlbHUI PU3HK ITOBOMKEHHS, sIKe TIePEBUIITy€ TIOPIT, BCTAHOBJICHUH CTAT-
tero 3 (Kousenwii. — Abm.)%.

To6to €CILI o1iHIOE TaKOK PU3UKHU BIJIIOBITHOTO TTOBOXKEHHS, CTaH 0cOOU
y 3B’3KY 3 iHAUBINyaTIbHUME 0coOauBoCTSIMHU (BiK). Kpim Toro, y 1. 104 pimen-
Hs CyZ MOCHITaeThCs Ha CIOCIO MpU3HAYeHHS CMEPTHOTO BUPOKY a60 BUKOHAH-
HsI, 0COOMCTI 0OCTaBUHM, BIICYTHICTH MPOIOPIIITHOCTI TSDKKOCTI BYMHEHOTO Ta
YMOBU TPUMaHHS. BaXJINBUM BUIAETHCS Y3SATTS IO YBaru He TIIbKA HOPM Ma-
TepiaJIbHOIO IIpaBa, a U IIPAKTUK, SIKI ICHYIOTb 11010 BUKOHAHHS KOHKDPETHOIO
IIOKapaHHA B JepsKaBi. Lle NpsMo cToCyeTbcs BCTAaHOBJIEHHS HASIBHOCTI HEJIIO[I-
CbKOTO IIOBOJIKEHHS y po3yMiHHI cT. 3 KonBeHmii.

% Soering v. The United Kingdom: the European Court of Human Rights (Application no. 14038/88) 7 July 1989
<https://hudoc.echr.coe.int/eng?i=001-57619> (accessed 20.10.2025).
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[1po pu3uKM 3aCTOCYBaHHsSI CMEPTHOI Kapy TaKOX HIILIOCS y cupasax Bader
and Kanbor v. Sweden® Bin 8 nucromana 2005 p., Al-Saadoon ma Mufdhi v. the
United Kingdom® (3astBa Ne 61498/08) Bin 2 6epesns 2010 p.

[TopymieHHs mpaBa Ha HaJil0 3aCTOCYBAHHIM JOBIYHOTO 1TO30aBJIEHHS BOJI
6e3 MOKJIMBOCTI MOTO Ieperysifly po3mIsfaaach y IMOIepeqHiX HalluxX poboTax
3 IIOCWJIAHHSM Ha BUEHMX 1 HAYKOBIIIB, SIKi TAKOXX HOCIIIKYBaJIX Il TUTAHHS 3
IHIIUX aceKTiB. 30KpeMa, aHali3yBanuch Taki cnpasu €CI1JL, sk [lemyxob npo-
mu Ykpainu 2019 p. (Ne 2), Xamuincon npomu Cnonyuerozo Koponibcmba (3asiBa
Ne 57592/08) Bin 17.01.2017, Jlacno Ma2’sip npomu Yeopujuru (3asiBa Ne 73593/93)
Bin 20.08.2014, Binmep npomu Cnonyuenozo KoponibcmBa (3assBu Ne 66069/09,
130/1013896/10) Bin 09.07.2013, Mroppeti npomu Hidepnandi6 (3asssa Ne 10511/10)
Bin 26 kBiTHs 2016 p.; Piterrs KCY Ne 6-p(11)/2021 Bin 16 Bepecust 2021 p. 1010
HEKOHCTUTYHifHOCTI 4. 1 ¢T. 81, 4. 1 cT. 82 KK Vkpainu, OCKUIBKH iX He MOKHA 3a-
CTOCYBATH [0 0Ci0, IKUM NMPU3HAYEHO JOBiYHE 1M030aBIeHHS BOJII SIK TOKapaHHS;
IBOCTYIIEHEBUI MOPSIIOK IEePETJIsiAy JOBIYHOTO 030aBIIeHHs BOJIY.

Y npakruni €CIUI 6ynp-sika iness 6e3CTPOKOBOrO IOKapaHHS HE3aJeXKHO Bijl
TOTO, Y IIOKapaHHs Ilepef6adyeHo sIK Take B HAI[IOHAJIBHOMY 3aKOHOIABCTBI, YU €
06Me)KeHHSIM ITPaB Ta CBOOO B PO3yMiHHI iHIIIOTO 3aKOHY, ajle Ma€ KapaJbHY METY.
[TpakTuKy 6e3CTPOKOBUX BHECEHb IO PEECTPY KOPYMIIIOHEPiB BH3HAHO HEIIPO-
nopuirtHuM ctaraeHHsM y cripasi €CIUL Cumnuk npomu Ykpainu® Bin 24 kBiTHS
2025 p. Ta BCTAaHOBJIEHO MOPYIIIeHH:, 30KpeMa, ctaTell 8, 3, 6 KonseHirii.

Crtix moroguTHCh 31 3MiHaMu, BHeCeHUMH 3akoHOM “TIpo BHeCeHHs 3MiH 10
Konekcy VYkpaiHu npo agMiHICTpaTUBHI IPaBONOPYIIeHHs, KpuMiHaIbHOTO KO-
mekcy Ykpainu, KpuminaibHOrO mporecyaabHOTO KOHEKCy YKpaiHW Ta IHIIHX
3aKOHOIABYMX aKTIB YKpaiHW 1100 MIABUILIEHHS BINIIOBINAJIBHOCTI 32 KOPYyII-
miiiHi 260 MOB’sI3aHI 3 KOPYIILIEI0 MpaBomnopyieHHs ' Bix 17 wepsust 2025 p.
Ne 4496-1X y gacTuHiI 0OMeKeHHsI CTPOKIB 30epiraHHs BitoMocTell y €11MHOMY
Iep>KaBHOMY PeecTpi ocib, sIKi BAMHIIIA KOPYIIiNHI 200 OB s13aH1 3 KOPYIIIIi€I0
[IPaBOMOPYIIIEHHs B HOBIM 4. 4 ¢T. 59 3akoHy Ykpainu “IIpo 3amobiraHHs KopyTI-
i,

BonHouac 36epiraeTbcsi HEOOXITHICTD IeperyIsily CTPOKIB IIOTAIlleHHS CYIU-
Mmocri (c1. 89 KK Ykpaiuu). Hatenep BoHu HenrponopiiitHo KopoTki. TuM 6isbiire,

¥ Bader and Kanbor v. Sweden: the European Court of Human Rights (Application no. 13284/04) 8 November
2005 <https://hudoc.echr.coe.int/eng?i=001-70841> (accessed 20.10.2025).

# Al-Saadoon ta Mufdhi v. the United Kingdom: the European Court of Human Rights (Application no.
61498/08) 2 March 2010 <https://hudoc.echr.coe.int/eng?i=001-97575> (accessed 20.10.2025).

» JI Timodeena, “IIpaBo Ha Ha/iI0” 3aCyKEHOTO [0 TOBIYHOTO 11036aBieHHs Boii VS npaBo Ha GesIexy cy-

CribCTBa Ta moreprinoi ocobu’ [2023] 20 BicHuk acoriarii KpumiHanpHOrO pasa YKpainu 87-109 https://

doi.org/10.21564/2311-9640.2023.20.292398.

Sytnyk v. Ukraine: the European Court of Human Rights (Application no. 16497/20) 24 April 2025 <https://

hudoc.echr.coe.int/eng?i=001-242999> (accessed 20.10.2025).

*! TIpo BHecenHs 3MiH 1o Koxekcy YkpaiHu npo agMiHICTpaTUBHI IpaBonopyIeHHs, KpuMiHaIbHOrO KOIEKCY
Vkpainn, KpumiHanapHOTo mporiecyansHOro KOfieKCy YKpaiHu Ta IHIMIX 3aKOHOLABYNX aKTiB YKpaiHN 00
MiIBUINEHHS BiIIOBIAIBHOCTI 32 KOPYIIIiHHI 00 OB s3aHi 3 KOPYIIIIEI0 IIPaBONOPYIIeHHs: 3aKOH YKpai-
HU Bif 17 gepsus 2025 p. Ne 4496-1X <https://zakon.rada.gov.ua/laws/show/4496-20#Text> (nata 3BepHeHHs
20.10.2025).

32 TIpo sanob6iranns Kopymuii: 3akoH Ykpainu Bin 14 sxoBtHst 2014 p. Ne 1700-VII <https://zakon.rada.gov.ua/
laws/show/1700-18#Text> (mata 3Bepuenust 20.10.2025).
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CJILJ IIepemISIHY TH CTPOKHY, epenbadeHi ct. 39 Kopekcy Ykpainu mpo apMiHicTpa-
TUBHI IIPaBONOPYIIEHHS ™, MiCJIsI 3aKiHYEHHS SIKUX 0C00a BBXKAETHCS TAKOIO, 1110
He TifilaBajach aIMiHICTPAaTUBHOMY CTSTHEHHIO.

BucHOBKU. Po3risan meBHUX NUTaHb y IpaBl Ta He TIIBKHU 3aJ€KUTD Bif KyTa
pO3IyIsAny Takoro nuTtaHHs. [IuTaHHS NPONOPIINHOrO pearyBaHHs PO3IJISIHYTO B
paMKax TyMaHICTUYHOI IapafiurMu Ta ii 30aIaHCOBaHOI CIPSIMOBAHOCTI Ha BCIX
cy0’€KTiB KPUMiHAJIBHO-IIPAaBOBUX BimHOCHH. YUepe3 mpusmy Miei Hmapagurmu
PO3IJISIHYTO KOHIIEIIT IIPOIIOPIIITHOTO pearyBaHHsI Ha IOBEIIHKY 0coOU Ta Oro
B3a€MOJIIS 3 IPUHINIIAMYU KPUMIHAJIBHOTO IIpaBa.

1. BpaxoBytouu 1ijecipsIMOBaHUII €BPOIHTErpaliiHUI Kypc YKpaiHu, npo-
Ilec IeHati3anii Mae BpaXoByBaTH Tpiagy HPHHIMIIB “eeKTHBHICTH, IPOIOP-
LINHICTD, CTPUMYBAJIBHUI XapakTep , sIKi epeq6adeHi 4u He B yCiX €BPOIENCh-
KHUX IUPEKTUBAX Yy YaCTUHI KPUMIHAJIbHOTO IIPaBa.

2. IlpomopuiitHe TMOBOMKEHHS MA€ IOIIUPIOBATUCH 30aJaHCOBAHO IIONO
cy0’€KTiB KpUMIHAJIBHUX MPAaBOBIIHOCKHH (0COOW, sIka BUMHUJIA KPUMiHAJIbHE
IIPaBOIIOPYIIIEHHS], IOTEPIIJIOrO Ta TPETiX 0cib).

Oco06i, sika BUMHMIIa KpUMiHaJIbHE IIPABOIOPYIIEHHS, Mae OyTH 3abe3nedeHO
CIIpaBe/InBe MPOBA/KEHHS, JTIOSHE TTOBOMKEHHSI, ITOBAry JIIOACHKOI TiHOCTI, a
y pasi BCTAHOBJIEHHSI BUHYBATOCT] — IOCTAaTHE, HEOOXiqHE Ta MPOMOPIIiiTHEe MTOKa-
paHHs abo iHmmit 3aci6 pearyBanHs. [loTepmizomy Mae 6yTu 3a6e3me4eHO MOXK-
JIUBICTH y4acTi y IIPOBaJIyKE€HHI, JIIO/IsTHEe TIOBO/I)KEHHS], IT0Bary JIOACHKO] IiTHOCTI,
KOMIICHCAIIIIO 1 peCTUTYIIIIO 32 BUNHEHEe KPUMIHAIbHE IIPAaBOIOPYIIeHHS. TpeTiM
oco6am Mae OyTH 3a6e3IedeHo y9acTh y IPOBaKeHi (HalpuKiIaz, y CrpaBax Impo-
TH TOBKUUIS, KOPYIIIHUAX CIIPaBaXx TOILIO), JTIOJSHE IIOBOKEHHSI, ITOBATy JIIO/ICh-
KOI riTHOCTI, TpOodITaKTHYHI 3aXO0IH ISl MiHIMI3aIlil 3JI0YNHHOCTI B MailOy THEOMY
3 ypaxyBaHHSIM COILIIOKYJIBTYPHUX OCOOJIMBOCTE Cy9aCHOTO PO3BUTKY.

IToniTryHa MOUUIBHICTD He MOBUHHA MiIMIHATU IPONOPUINHICTD Y JaCTHHI
BIAITIOBIHOCTI JIeTiTUMHI# MeTi. ['yMaHi3aM Mae OyTu mponopuiiftHuM i 36amaH-
COBAHUM Ta He CIIPUIMATHUCH SIK YCEIIPOILIeHHs. TUIBKY peaslisaliis IPUHLINIIIB Y
iX cucTemi CIIPOMO’KHA IOCSTTH 3aBIaHb KPUMIHAIBHOTO MpaBa — 3a0e3revdeHHst
6e3IeKu Ta OXOPOHU OCHOBOIIOJIO>KHHUX IIPaB 1 CBOOO JIIOIUHU.

3. €CIl1JI Bu3Hae KOHKPeTHi BUIU ITOKapaHb HETIOIChKUMU, 30KpeMa, uepe3
HEBIITOBIHICTD Tpia/ii €BPOIENICHKUX MPUHIHIIB “eeKTUBHICTH, IPOIOPIIiii-
HICTB, CTPUMYBAJIbHUIT XapaKTep .

CMepTHa Kapa € He TUIbKH HeTyMaHHHUM IIOKapaHHSM, a I HEIPOIOPLUIHHIM
(y gacTuHi HeoOXITHOCTI FIOr0 3aCTOCYBaHHS, HOCTATHOCTI, BIIIIOBITHOCTI JIe-
TITUMHIN MeTi), Hee(DeKTUBHUM, 1 He € CTPUMYBAIBHUM (BPaXOBYIOUHU JOCII-
JKEeHHSI FI0T0 3aCTOCYBaHHsI). TakoX He BiANOBIIAIOTh UM IIPUHIIUATIAM 6€3CTPO-
KOB1 0OMe>KeHHSI ITPaB i CBOOO JIIOIMHHY Y 3B SI3KY i3 BYNHEHHSIM KPUMIHAJIbHOTO
YU IHIINX [IPABONOPYIIIEHb.

%% Kopekc YKpaiHu PO afMiHICTpAaTUBHI TpaBoONOpyIeHHs: 3akoH Ykpainu Bix 07.12.1984 Ne 8073-X <https://

zakon.rada.gov.ua/laws/show/80731-10#Text> (mata 3BepuenHs 20.10.2025).
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4.

KpuMinaibHe IpaBo Ma€ IIPOJOBKYBAaTH 30aJIAaHCOBAHO Ta PO3YMHO PO3-

IIUPIOBATU 3a0XOYYBAJIbHI HOPMU Ta aJbTEPHATUBHI BUIM IOKAPAaHb HE IIOB sI-
3aHi 3 M030aBJIEHHSIM BOJI (SIK CKJIaZOBI r'yMaHi3amii 11ogo ocobu, sika BYNHUIIA
KpUMiHaJIbHe IPAaBOIIOPYIIEHHS i3 MPOMOPIIHUM 30aJaHCOBAaHUM BpaxyBaH-
HSIM 1HTepeciB iHIIUX Y0 €KTIB KpUMIHAIBHO-TIPAaBOBUX BITHOCHH).

I'ymanisanis He € BIZMOBOIO Bifl Kapu. Peasnizamis rymaHI3My MOXXJINBA JIMIIIE
y cucreMi IPUHINIIB KPUMIHAJIBHOTO IIPABA TA 33 YMOBH JOTPUMAHHS IIPOIIOP-
LIMHOCTI SIK pallilOHAJIBHOI MIPU MDK TSDKKICTIO KpUMIHaJIBHOT'O IIPAaBOLOPYIIEH-
HsI Ta IIOKAapaHHSM, YPaXyBaHHSM JIETITUMHOI METH ITOKapaHHs, Ta OT0 Heob-
xigHOCTI. KOHIENT mMponopiiiHOro pearyBaHHS TaKOXK Ma€ IOIIMPIOBATHCH HA
YMOBY BUKOHAHHSI KOHKPETHHX BUMIB [IOKAPaHb.
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Liliia Timofieieva

PROPORTIONALITY OF HUMANIZATION AND HUMAN RIGHTS
IN THE HERITAGE OF ACADEMICIAN VOLODYMYR STASHIS

ABSTRACT. As a last resort, criminal law must respond to unlawful behavior by ensuring security
and protecting fundamental human rights and freedoms (e.g. life and health, honor and dignity,
privacy, freedom of speech and freedom of movement). The legislator’s efforts should aim to align
legal norms with a holistic, humanistic concept that is balanced and proportionate in relation to the
subjects of criminal legal relations (the person who committed the criminal offence, the victim, and
third parties).

The study aims to establish criteria for proportional treatment in criminal law and to assess the
disproportionate and inhumane nature of certain punishments and responses, considering the views
of Academician V. Stashis and contemporary circumstances. The proportionality of the response
is considered within the framework of the humanistic paradigm, which has a balanced focus on all
subjects of criminal legal relations. The humanistic paradigm is discussed in detail in the author’s
previous works. Through the prism of this paradigm, the concept of a proportional response to
a person’s behavior, and how this interacts with the principles of criminal law, is considered. To
achieve this goal, the concept of compliance with the “proportionality test” is used, supplemented by
the way society perceives the means of response.

The article examines proportionality within the framework of the principles of criminal law,
particularly humanism, legality and justice. The necessity and proportionality of the humanization
of criminal legislation are substantiated. The content of proportionality in terms of punishments is
revealed. It is demonstrated that political expediency and populism undermine the legitimacy and
proportionality of criminal law.

It is concluded that, when imposing penalties, it is necessary to adhere to the European triad
of principles: “effectiveness, proportionality and deterrent character”. It has been found that the
death penalty is not only inhumane, but also disproportionate in terms of necessity, sufficiency
and compliance with legitimate goals. Furthermore, it is ineffective and does not deter crime, as
evidenced by studies of its application. Furthermore, indefinite restrictions on human rights and
freedoms in connection with the commission of a criminal or other offence do not align with these
principles.

It is argued that criminal law should continue to expand in a balanced and reasonable manner,
incorporating incentive norms and alternative types of punishment unrelated to the deprivation
of liberty, as part of the humanization of individuals who have committed criminal offences, with
proportional and balanced consideration of the interests of other subjects of criminal law relations.

Keyworps: humanism; proportionality; expediency; legitimacy; victim; security; human rights.
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