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PREFACE

Constitution of Ukraine proclaims the life and health of a person, their honour
and dignity, inviolability and security of the highest social value. Human rights and
freedoms are guaranteed by the content and direction of the state's activities.
Thererfore, the implementation of legal reform in Ukraine as one of the most
important aspects of state policy should be inseparably combined with the goal of
further humanization of the criminal justice system.

The criminal justice system must be effective since it ensures the protection of
human rights and freedoms, democracy, legality, and justice, the construction of a
rule-of-law state and civil society.

This course is built within the framework of studying the so-called ‘General part'
of the criminal procedure and includes the following main topics: the concept and
significance of the criminal procedure; stages of criminal proceedings; the regulatory
framework and principles of criminal proceedings; actors of criminal proceedings;
theory of evidence and proof; procedure for applying measures to ensure criminal
proceedings; compensation of damage caused in criminal proceedings; recording
criminal proceedings and procedural decisions taken during criminal proceedings.

The goal of the course is to improve students' knowledge of the current criminal
procedural legislation of Ukraine; familiarization with the doctrine of criminal
procedural law and practice of applying the norms of criminal procedural legislation
taking into account the European Court of Human Rights case law.

The objectives of the course are:

- to learn the current criminal procedural law;

- to get familiar with basic provisions of criminal procedural doctrine;

- to get familiar with law-enforcement practices;

In order to achieve the objectives, the following tasks shall be accomplished:

- study and analysis of current criminal procedural law;

- familiarization with research papers on criminal procedure;
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analysis of omissions and legislative gaps of current criminal procedural

law;
addressing complex problems occurring in criminal procedure.



COURSE STRUCTURE

Theme 1. The concept,
objectives, principal
institutes of criminal

procedure and system of

criminal proceedings of
Ukraine

- The concept of criminal procedure, its relation to criminal justice and|
operative and detective activity.

Objectives of criminal proceedings
- Historical types and forms of criminal procedure; the form of]
Ukrainian criminal procedure. The concept of criminal procedural
forms and their differentiation.

Criminal procedure functions
- Criminal procedure guarantees
- The notion of a stage of criminal proceedings. System of stages of]
criminal proceedings.

Theme 2. Criminal
procedural law of Ukraine.
Criminal procedural
legislation

- Criminal procedural law of Ukraine. Subject and method of legal
regulation of criminal proceedings.
- Rules of criminal procedural law, their structure.

Concept, types of sources of criminal procedural law.
- Operation criminal procedural legislation in time, space and in respect
of individuals.

Theme 3. Principles of
criminal proceedings

- The concept of criminal procedure principles. The importance of|
laying down principles to ensure correct and accurate application of]
procedural law.

- The system of principles of criminal procedure.

- General-law principles in criminal proceedings.

- Inter-branch principles of criminal proceedings.

- Principles of criminal procedure (pre-trial and court proceedings
principles).

Theme 4. Actors of
criminal proceedings

- Concept, classification of actors of criminal proceedings.
- Court as a body of justice in criminal proceedings. Composition of]
the court in criminal proceedings.

- Investigating judge as an actor of criminal proceedings

- General characteristics of actors relating to the prosecution.

- Prosecutor in criminal proceedings, his tasks and authorities.

- Pre-trial investigation agency. Investigator (inquirer) of the pre-trial
investigation agency, his authorities. Head of pre-trial investigation
agency, his authorities. Operational units, their tasks and powers.

- The victim, his rights and duties. Representative of the victim. Legal
representative of the victim.

- The criminal procedural status of the suspect, accused (defendant),
acquitted, convicted. The legal representative of the suspect, accused,
his criminal procedural status.

- Defence counsel in criminal proceedings. Mandatory participation of]
the defence counsel. Rights and duties of the defence counsel.

- Engagement of the defence counsel. Waiver or replacement of the
defence counsel.

- Other participants in criminal proceedings. Recusals in criminal

proceedings.




Theme 5. Evidence and
proving in criminal
proceedings

- Theory of knowledge as a basis of evidence law and theory.
Characteristics of criminal procedural knowledge.

- Objective of proving in criminal proceedings. Truth as a prospective
objective within criminal procedure.

- Circumstances to be proved in criminal proceedings, their structure.

- The notion of evidence in criminal proceedings.

- Attributes of evidence. Relevance. Admissibility. Admissibility|
criteria.

- The concept of proving, its elements. The means of collecting and
examining evidence. The concept and means of evaluating evidence.

- Burden of proof and standard of proof. The scope of proving and
sufficiency of evidence.

- The notion of evidence sources (evidence types).

- Testimonies. Hearsay evidence.

- Physical evidence.

- Documents.

- Expert's findings (testimony).

Theme 6. Measures to
ensure criminal
proceedings

Notion and types of measures to ensure criminal proceedings. -
General rules for application of measures to ensure criminal
proceedings.

- Summons by investigator, prosecutor. Court summons.

- Compelled appearance.

- Imposition of pecuniary penalty.

- Temporary restriction on a specialright.

- Suspension from position. Temporal removal of a judge from
the administration of justice.

- Provisional access to objects and documents.

- Provisional seizure of property. Attachment of property.

- Concept and importance of measures of restraint (preventive
measures).

- System and types of measures of restraint.

- Purpose and grounds for the application of measures of restraint and
circumstances taken into account in the selection of measures of]
restraint.

- Request of the investigator, prosecutor about the application of]
preventive measures. Consideration of a request for the application of a
preventive measure.

- Personal commitment. Personal warranty.

- Bail.

- House arrest.

- Keeping in custody.

- Apprehension of a person.

Theme 7. Compensation of
damage in criminal
proceedings

- Types of repair (compensation) of damage in criminal proceedings.

- Definition, subject matter, grounds, and importance of civil action in
criminal proceedings.

- Civil plaintiff, his/her criminal procedural status. Civil defendant,

his/her criminal procedural status.
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- Representative of civil plaintiff, his criminal procedural status. Legal
representative of plaintiff, his criminal procedural status.

- General characteristics of proceedings under civil action (pretrial and
trial proceedings).

Theme 8. Recording
Criminal Proceedings.
Procedural Decisions.

- Recording of criminal proceedings: the forms and importance.
- Reports and annexes to reports.

- Use of technical means for recording criminal proceedings.

- Journal of court session.

- Procedural decisions: notion and types.

- Notice in criminal proceedings.
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SYNOPSIS OF THE LECTURE COURSE

THEME 1. THE CONCEPT, OBJECTIVES, PRINCIPAL
INSTITUTES OF CRIMINAL PROCEDURE AND SYSTEM OF
CRIMINAL PROCEEDINGS OF UKRAINE

LEARNING OUTCOMES
The objective is to provide students with the general overview of the notion,
objectives, main institutes of criminal procedure as well as demonstrate the operation

of criminal proceedings in Ukraine and what stages it should go through.

QUESTIONS COVERED
1. The concept of criminal procedure, its relation to criminal justice and
operative and detective activity.
2. Objectives of criminal proceedings.
3. Types and forms of criminal procedure. The form of Ukrainian criminal
procedure. The concept of criminal procedural forms and their differentiation.
4.  Criminal procedure functions: the concept, forms and the system.

5. The concept and system of stages of criminal proceedings of Ukraine.

LEARNING MATERIALS

1. The concept of criminal procedure, its relation to criminal justice and
operative and detective activity.

The term ‘criminal procedure' is used in several ways: 1) as a specific type of
state activity; and 2) as a legal science that consists of a system of concepts, ideas,
and principles that reveal the essence of criminal procedure and mechanism of its

development.

Criminal procedure - is an activity regulated by criminal procedural norms of
operational units, investigators', prosecutors', investigating judge, judges', and courts'
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to investigate, try, and resolve criminal proceedings as well as activity of other
participants of criminal proceedings (suspects', the accused, victims', their defence
counsels and legal representatives, etc.) in order to protect their constitutional rights,
freedoms, and interests, as well as compliance with obligations imposed on them'.

2. Objectives of criminal proceedings.

As any other activity, criminal procedure is exercised in order to achieve
specific objectives or goals.

According to the Art. 2 of the Code of Criminal Procedure of Ukraine
(hereafter - the CCP) objectives of criminal procedure are:

a) protection of individuals, society and the state from criminal offence:

b) protection of rights, freedoms and legitimate interests of participants in
criminal proceedings;

c¢) ensuring the quick, comprehensive and impartial investigation and trial in
order that everyone who committed a criminal offence were prosecuted in proportion
to his guilt, no one innocent was accused or convicted, and no one were subjected to
ungrounded procedural compulsion and that an appropriate legal procedure (due
process) applied to each party to criminal proceedings.

3. Types and forms of criminal procedure. The form of Ukrainian criminal
procedure. The concept of criminal procedural forms and their differentiation.

Throughout the history of criminal procedure, in different countries, it
acquired specific characteristics, features that serve as a basis for defining types and
forms of criminal procedure.

It is generally accepted to distinguish three forms of criminal procedure:

! See pimrenns KCY y cripasi oo kouctuTyuiiiHocti crarri 248-3 LIITK Vkpaiuu Bix
23.05.2001 Ne 6-pri/2001. URL: http://zakon(Q.rada.gov.ua/laws/show/v006p710-01




Adversarial (accusatorial)

- realization of justice,
prosecution and defence functions is
carried out by different actors;

- existence of parties;

- existence of criminal
procedural dispute;

- conducted orally;

- accused is an actor of

proceedings;

12

Inquisition (investigative)

- realization of justice,
prosecution and defence functions is
carried out by a single actor;

- absence of parties;

- secretiveness;

- conducted in writing;

- accused is a subject of

proceedings (trial)

Composite (hybrid) form is a synthesis of the first two and provides the
existence of two sub-forms - with the adversary elements at pre-trial proceedings or
without them, whereas the trial stage is adversarial.

The Ukrainian criminal procedure system is composite (hybrid) and has been
constructed with the adversary elements during pre-trial proceedings, which is
manifested through the existence of investigating judge who is charged with carrying
out judicial supervision function.

4. Criminal procedure functions: the concept, forms and the system.

Criminal procedure functions are main directions of criminal procedure
activity determined by the law.

Primary (principal) criminal procedure functions are:

1) prosecution;

2) defence;

3) resolution of criminal proceedings (justice).

It should also be noted that there are other criminal procedure functions, such
as: judicial supervision, prosecutor's supervision, departmental supervision,
investigation function, criminal prosecution etc.

5. The concept and system of stages of criminal proceedings of

Ukraine.

The criminal procedural activity consists of specific set of actions that could
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be systemized in particular sequence that is carried out to attain the objectives of
criminal proceedings. The system is conditionally comprised of certain parts or
stages that are relatively independent but linked among themselves with every stage
being characterized by particular features.

Some of these features are: direct objectives; a wide range of actors; procedure

(procedural course of action); time-limits and concluding (final) decisions.

The criminal proceedings are carried out one by one going through the stages
of criminal process. These stages are: 1) pre-trial investigation; 2) preparatory
proceedings; 3) trial; 4) appeal; 5) execution of court decisions; 6) cassation; and 7)
criminal proceedings upon discovery of new circumstances or exceptional
circumstances.

Pre-trial investigation is a stage of criminal proceedings, which begins from
the moment when the information on a criminal offence is entered in the Integrated
Register of Pre-trial Investigations (hereafter - the IRPI) and ends with closure of the
criminal proceedings or with submission of an indictment to court, a motion on
enforcement of compulsory medical or educational measures, a motion on relief of
the person from criminal liability. (Art. 3 § 1 (5) of the CCP).

Preparatory proceedings is the first part of court proceedings in the first
instance, in which a court shall examine the existence of legal and factual grounds to
assign trial and take relevant preparatory measures (schedule the date and place for
trial, decide on the form of court session, dispose the issue of court composition etc.)
and under certain conditions resolve the case.

Trial is the central stage of criminal proceedings. At this stage, the court in
trial with the participation of parties and other participants of criminal proceedings
examines the case and makes a decision on guiltiness of an accused.

Appeal is the stage of criminal proceedings, in which a court of appellate
instance examines the appellate complaint of participants of criminal proceedings on
the judgments and rulings of the first instance court and/or the investigating judge as
well as relevant circumstances of criminal offence, and makes a decision based on
the results.

Execution of court decisions - is a stage of criminal proceedings in which a
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court resolves a set of procedural issues that emerge following the court's judgement
or ruling entering into legal force and their enforcement as well as during or after
execution of sentence.

Cassation is the stage of criminal proceedings in which a court of cassation
instance reviews the cassation complaint of participants of criminal proceedings on
the court's judgment or ruling.

Criminal proceedings upon discovery of new circumstances or
exceptional circumstances is the stage of criminal proceedings in which courts'
decisions that have entered into legal force are reviewed on legality, validity and
reasonableness solely upon discovery of specific new circumstances or exceptional

circumstances stated in the law (Art. 459 of the CCP).

READING

1. Ambos, Kai, International Criminal Procedure: 'Adversarial’,
'Inquisitorial" or Mixed? (2003). International Criminal Law Review, Vol. 3, pp. 137,
2003. URL:https://ssrn.com/abstract=1972247

2. Hylton, Keith N., Economic Analysis of Criminal Procedure (August 7,
2014). Forthcoming in THE OXFORD HANDBOOK OF LAW AND ECONOMICS
(F. Parisi, ed., 2015); Boston Univ. School of Law, Law and Economics Research
Paper No. 14-48. URL:https://ssrn.com/abstract=24774235

3. Naumov, Andrey Mikhailovich, The Development of the Forms of
Criminal Procedures in the Russian Legislation (March 1, 2012). Criminal
Proceedings: International Experience and National Traditions,Vladimir, 2012,
URL:https://ssrn.com/abstract=2247924

4. Parisi, Francesco, Rent-Seeking Through Litigation: Adversarial and
Inquisitorial Systems Compared. International Review of Law and Economics, Vol.
22, No. 2, pp. 193-216, August 2002; George Mason Law & Economics Research
Paper No. 00-28. URL:https://ssrn.com/abstract=229687

5. Peter H Solomon, Jr, Post-Soviet criminal justice: The persistence of
distorted neo-inquisitorialism. Theoretical Criminology, Vol 19, Issue 2, pp. 159178.
URL:http://www.academia.edu/download/43721769/post-soviet criminal justice.pdf

6. V Shybiko, ‘The Evolution of Criminal Procedure in Ukraine over 30
Years of Independence' 2021 3(11) Access to Justice in Eastern Europe 23-51. DOI:
10.33327/AJEE-18-4.3-a000069

7. Pimenns Konctutymitinoro Cyny VYkpaiHm y chopaBi  IIOAO
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http://hdl.handle.net/11300/2459

9. Tmnosiok I. B. KpuminanbHo-mporecyanbHa (QYHKIS 3aXUCTY: JEAKi
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KpUMIHAJILHOTO Mpollecy B YKpaiHi B cydacHux ymoBax. Legal science and education
in Ukraine and EU countries: a paradigm shift: Collective monograph. Riga, Latvia:
“Baltija Publishing”, 2021. 488 p. P. 285-310. URL:
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THEME 2. CRIMINAL PROCEDURAL LAW OF

UKRAINE. CRIMINAL PROCEDURAL LEGISLATION

LEARNING OUTCOMES
The objective is to provide students with the knowledge on criminal procedural
law (rules and their structure), sources that constitute the criminal legislation of

Ukraine.

QUESTIONS COVERED
1. Criminal procedural law of Ukraine. Subject and method of legal
regulation of criminal proceedings.
2. Rules of criminal procedural law, their structure.
3. Concept, types of sources of criminal procedural law.
4. Operation of criminal procedural legislation in time, space and in respect

of individuals.

Learning materials

1. Criminal procedural law of Ukraine. Subject and method of legal
regulation of criminal proceedings.

Criminal procedural law is a system of criminal procedural rules (branch of
law) regulating the procedure in respect of the activities of pre-trial investigation
bodies, prosecutor's office and the court for investigation, consideration and
resolution of criminal proceedings, as well as the activities of other participants in the
criminal process - suspect, accused, victim, civil plaintiff and civil defendant, their
representatives and other persons with the aim of protecting their constitutional
rights, freedoms and legal interests, and compliance with obligations imposed on
them as well as legal relations between the indicated persons.

Subject of criminal procedural regulation is a set of social relations and the

actual behaviour of actors of criminal proceedings.
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Public relations are regulated by various methods: imperative and dispositive,
method of rewards and punishments, alternative and recommendatory.

2. Rules of criminal procedural law, their structure.

Criminal procedural rules are mandatory rules of the criminal process and of
the conduct of actors established by the state, the execution of which is ensured by
measures of state coercion.

Like all legal rules, criminal procedural rules consist of hypotheses,
dispositions and sanctions. The hypothesis indicates when and under what factual
circumstances and conditions it is necessary to be guided by this rule. The disposition
determines who is a participant in the specific legal relationships regulated by the
rule, and which behaviour is allowed, mandatory or prohibited by this rule, with the
determination of rights of one party and duties of another. The sanction indicates
what legal consequences will emerge in case of disobedience of this legal rule.
Criminal procedural sanction is not an obligatory part of a rule of the criminal
procedural law, since one article may contain a sanction for violation of several
criminal procedural rules. Criminal procedural sanctions can be classified into two
types: 1) restoration of rights - related to the elimination of violations of law and the
resumption of legality by abolishing the illegal procedural decision; and 2) punitive -
related to the onset of a certain negative consequences for a particular person.

3. Concept, types of sources of criminal procedural law.

Under Art. 1 of the CCP the rules of criminal proceedings in the territory of
Ukraine are defined solely by the criminal procedural law of Ukraine, which, in turn,
consists of relevant provisions of the Constitution of Ukraine, international treaties
the Verkhovna Rada of Ukraine has given its consent to be bound by, the present
Code and other laws of Ukraine.

The primary source of criminal procedural law is the Constitution of Ukraine.
It reflects the basic principles of criminal justice: the independence of judges and
their submission to the law, openness of judicial proceedings, presumption of
innocence, ensuring the right to defence and others. The Constitution establishes

safeguards against arbitrary unjustified use of state coercion. Constitutional rules
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have the supremacy over all legislative systems and have direct effect. Therefore, if
any rule contradicts the Constitution of Ukraine, the Constitution governs. As it is
stated in Art. 8 of the Constitution of Ukraine, the Constitution has the highest legal
force. Laws and other legal acts are adopted on the basis of the Constitution of
Ukraine and must comply with it. Appeals to the court in defence of the
constitutional rights and freedoms of the individual and citizen directly on the
grounds of the Constitution of Ukraine are guaranteed.

The most ‘important source’ of criminal procedural law is Code of Criminal
Procedure of Ukraine, which was adopted on 13 of April 2012. The CCP is divided
into 12 sections (including final and transitional provisions), consists of 46 chapters.

4. Operation of criminal procedural legislation in time, space and in respect
of individuals.

According to Art. 9 of the Constitution of Ukraine, international treaties that
are in force, agreed to be binding by the Verkhovna Rada of Ukraine, are part of the
national legislation of Ukraine. That is why law enforcement and judicial authorities
can directly apply the norms contained in the international treaties ratified by
Ukraine.

Criminal proceedings in the territory of Ukraine shall be conducted based on
the grounds and in accordance with the procedure specified in the Code whatever the
place where a criminal offence has been committed (Art. 4 of the CCP).

Procedural action shall be conducted and procedural decision shall be taken in
accordance with the provisions of the CCP, which are applicable at the time when
such an action has begun or such decision has been taken.

Admissibility of evidence shall be determined in accordance with the
provisions of the Code, which are applicable at the time when such information has
been received (Art. 5 of the CCP)

Criminal proceedings in accordance with the rules of the CCP shall be
conducted in respect of any individual, except otherwise is provided under the second
paragraph below.

Criminal proceedings in respect of the individual who enjoys diplomatic
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immunity may be conducted in accordance with the CCP only upon the consent of
such an individual or of the competent authority of the State (international
organization) such individual represents, in accordance with the procedure
established by Ukrainian law and international treaties of Ukraine (Art. 6 of the
CCP).

READING

I. O. Kaplina, A Tumanyants, ‘ECtHR Decisions That Influenced the
Criminal Procedure of Ukraine' 2021 1(9) Access to Justice in Eastern Europe 102-
121. DOLI: 10.33327/AJEE-18-4.1-a000048

2. Bosk I. YMo0Bu 3acTocyBaHHS aHANOT1i y KPUMIHAIBHOMY CYIAOYHMHCTBI
VYkpainu // IIpaBo Ykpainu. 2011. Ne 3.

3. JlockytoB T. O. Ilpenmer mnpaBOBOro pEryiiOBaHHS Cepel I1HIINUX
KaTeropii MpaBOBOTO PEryitoBaHHs y KpuMiHaibHOMY npoueci / T. O. JlockyTtoB //
Murtna cipaBa. Ne 1 (97). 2015. C. 272-277.

4. Makbpaitn k. €Bpomeiickka KOHBEHIISI 3 TMpaB JIIOAUHU Ta
KkpumiHanasHuii nporec / rxepemi Maxbpaiin; 2-re sua. Kuis: K.I.C, 2013. 576 c.

5. Horopeupkuit M. A. KpuminaapHO-TIpolieCyalibHI MPaBOBIIHOCHHHU:
cTpyKTypa 1 cucrema: Monorpadist. Xapkis: Apcic, 2002. 160 c.

6. ®yneit T. I. 3acrocyBaHHs mNpakTUKU €BpPONEHCHKOro Cyay 3 IpaB
JIIOJIMHY TIPH 31HCHEHH1 TTpaBocyAas: HaykoBo-MeTOoIMUHUM MOCIOHUK JIJIst CY//T1B.
2-re Bua. Bunp., nonos. K., 2015. URL: http://www.osce.org/uk/ukraine/232716

THEME 3: PRINCIPLES OF CRIMINAL PROCEEDINGS

LEARNING OUTCOMES
The objective is to provide students with the knowledge on the system of
principles which are utilized in criminal proceedings and which are designed in

accordance with these principles.

QUESTIONS COVERED
1. The concept of criminal procedure principles. The importance of laying
down principles to ensure correct and accurate application of criminal procedural

law. The system of principles of criminal procedure.
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2. General-law principles in criminal proceedings.
3. Inter-branch principles of criminal proceedings.
4. Principles of criminal procedure (pre-trial and court proceedings

principles).

LEARNING MATERIALS

1. The concept of criminal procedure principles. The importance of laying
down principles to ensure correct and accurate application of criminal procedural
law. The system of principles of criminal procedure.

The principles of criminal proceedings are initial, fundamental ideas and
rules, which serve as a basis for criminal procedure and represent its essence and
features.

Principles of criminal procedure are not merely a sum (the list of which is laid
down in the Art. 7 § 1 of the CCP) but form a self-consistent system. That system
includes four groups of principles of different level of generalization, which are:

1) general legal principles are the principles that are realized in every law
branch (the rule of law; legitimacy; equality before law and court; respect for human
dignity; ensuring the right to liberty and security of a person; inviolability of home or
any other possession of a person; confidentiality of communication; noninterference
in private life; security of the ownership right; access to justice and the binding nature
of court rulings).

2) inner-branch principles are the principles that are realized in several law
branches (adversarial nature of parties, freedom to present their evidence to the court
and prove the preponderance of this evidence before the court; directness of
examination of testimonies, objects and documents; publicity; publicity and openness
of judicial proceedings and their full recording using technical means of court hearing
and procedural actions; reasonable time; language of the criminal proceedings).

3) branch principles are the principles that operate within specific law branch,
in this instance it is criminal procedure (presumption of innocence and conclusive

proof of guilt; freedom from self-incrimination and the right to not testify against
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one's close relatives and family members; prohibition of double jeopardy; ensuring
the right to defence etc.).

Moreover, branch principles can be divided into three groups: 1) criminal
procedural principles realized on all stages: 2) criminal procedural principles realized
at pre-trial investigation; 3) criminal procedural principles realized in court
proceedings.

2. General-law principles in criminal proceedings.

General legal principles are set forth in the CCP among which are:

Rule of law (Art. 8 of the CCP). Criminal proceedings shall be conducted in
accordance with the principle of the rule of law, under which a human being, his
rights and freedoms are the highest values, which define content and areas of State
activities.

The rule of law can be described as one of the fundamental principles of

democratic society. European Commission ‘For Democracy Through Law' (Venice
Commission) in its report (§ 37) has stated 8 ‘ingredients' of the rule of law: 1)
Accessibility of the law (it shall be intelligible, clear and predictable); 2) Questions of
legal right should be normally decided by law and not discretion;
3) Equality before the law; 4) Power must be exercised lawfully, fairly and
reasonably; 5) Human rights must be protected; 6) Means must be provided to
resolve disputes without undue cost or delay; 7) Trials must be fair, and 8)
Compliance by the state with its obligations in international law as well as in national
law’.

Legality (Art. 9 of the CCP). According to the principle, during criminal
proceedings, a court, investigating judge, prosecutor, chief of pre-trial investigation
agency, investigator, other officials of state authorities shall be required to steadfastly

comply with the requirements of the Constitution of Ukraine, the CCP, and the

international treaties the Verkhovna Rada of Ukraine has given its consent to be

? Report on the rule of law - Adopted by the Venice Commission at its 86th plenary session
(Venice, 25-26 March 2011), CDL-AD(2011)003rev-e.
URL: http://venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)003rev-e#
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bound by, and requirements of other laws with due consideration of the practices of
the European Court of Human Rights (hereafter - ECHR).

Equality before the law and the court (Art. 10 of the CCP). This principle
provides that nobody may be given privilege or restricted in procedural rights as set
forth in the CCP on the grounds of race, skin colour, political, religious, or any other
beliefs, sex, ethnic or social origin, property status, place of residence, nationality,
education, occupation, as well as linguistic or any other grounds whatsoever.
Meanwhile, in cases and according to the procedure stipulated by the CCP, certain
categories of individuals (underage individuals, foreigners, mentally and physically
disabled people, etc) shall have additional rights and guarantees

Respect for human dignity (Art. 11 of the CCP). In the course of criminal
proceedings, respect for human dignity, rights, and freedoms of every person must be
ensured. In the course of criminal proceedings, it shall be prohibited to subject an
individual to torture or to inhuman or degrading treatment or punishment, or to
threaten or use such treatment, or to keep an individual in humiliating conditions, or
to force to actions which humiliate dignity.

Right to liberty and personal inviolability (Art. 12 of the CCP). According
to the principle 1) In the course of criminal proceedings, no one shall be kept into
custody, be detained or otherwise restrained in their right to freedom of movement
upon criminal suspicion or charge other than on grounds and according to the
procedure specified in the CCP; 2) everyone who has been taken into custody or
apprehended upon suspicion or charge of having committed a criminal offence or
otherwise deprived of liberty shall as soon as practicable be brought before an
investigating judge to decide on the lawfulness and reasonableness of their detention,
other deprivation of liberty and continued custody. The detained person shall be
promptly released from custody if within 72 hours from the moment of his detention
he is not served a reasoned court decision on keeping in custody.

3. Inter-branch principles of criminal proceedings.

Inter-branch principles - principles realized in several law branches with

certain distinctions that are typical of criminal procedure.
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This group of principles includes:

Adversariality and parties' freedom to present evidence to the court and
to convincingly prove evidence (Art. 22 of the CCP). According to the principle: 1)
criminal proceedings shall be conducted on the basis of adversarial approach
envisaging independent assertion by the side of accusation and the side of legal
protection of their legal positions, rights, freedoms and legitimate interests by means
set forth in the CCP; 2) parties to criminal proceedings shall have equal rights with
regard to collecting and producing items, documents, other evidence, motions,
complaints, as well as to enjoy other procedural rights provided by the CCP; 3) in the
course of criminal proceedings, functions of public prosecution, defence, and trial
may not be intrusted to the same agency or official.

Publicity (Art. 25 of the CCP). The principles states that prosecutor,
investigator shall be required, within the scope of their respective competencies, to
initiate pre-trial investigation in every instance when elements of a criminal offence
have been directly revealed (save for the cases where criminal proceedings may be
instituted upon a victim's request) or based on the report (information) on a criminal
offence and take all statutory measures to establish the occurrence of crime and
perpetrator thereof.

Optionality (Art. 26 of the CCP). According to the principle: 1) parties to
criminal proceedings shall be free to use their rights within the limits and in the way
specified by the CCP; 2) refusal of prosecutor from public prosecution shall be the
ground for closing criminal proceedings except cases specified in the CCP; 3) in
criminal proceedings, investigating judge, court shall address only those matters that
the parties have submitted for their consideration and that fall within their
competence under the CCP; 4) criminal proceedings in the form of publicprivate
prosecution shall be initiated only upon request of the individual concerned, and
dropping charges by the victim, his representative in cases specified in the CCP is the
unconditional ground for closing criminal proceedings.

4. Principles of criminal procedure (pre-trial and court proceedings
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principles).

Branch principles or criminal procedure principles operate exclusively within
the framework of criminal proceedings. This group of principles contains:

Presumption of innocence and conclusive proof of guilt (Art. 17 of the
CCP). The principle i1s the fundamental one and is enshrined in the Art. 62 of the
Constitution of Ukraine and Art. 17 of the CCP. Presumption of innocence of a
person charged with a criminal offence is also guaranteed by Art. 6 § 2 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(hereafter - Convention) and constitute the right to a fair trial.

According to these acts, principle of presumption of innocence and conclusive
proof of guilt imply that:

a) an individual shall be considered innocent of the commission of a criminal
offence and may not be imposed a criminal penalty unless their guilt is proved in
accordance with the procedure prescribed by the law and is established in the court
judgment of conviction, which entered into legal force;

b) no one shall be required to prove their innocence of having committed a
criminal offence and shall be acquitted unless the prosecution proves their guilt
beyond a reasonable doubt;

¢) suspicion, charges may not be based on evidence obtained illegally;

d) any doubt as to the proof of the guilt of an individual shall be interpreted in
this person's favour;

e) a person whose criminal guilt has not been found in a valid judgement of
conviction shall be treated as an innocent one.

Freedom from self-incrimination and right to not testify against close
relatives and family members (Art. 18 of the CCP). According to the principle no
one shall be compelled to admit their guilt of a criminal offence or to give
explanations, testimonies, which may serve a ground for suspecting them or charging
with a commission of a criminal offence as well as to give any explanations or
testimonies, which may serve a ground for suspecting his close relatives or family

members of, or charging them with, commission of a criminal offence. Moreover, the
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principles implies that everyone shall have the right to keep silence about suspicion, a
charge against him or waive answering questions at any time, and, also, to be
promptly informed of such right.

Prohibition of double jeopardy (Art. 19 of the CCP). Following this
principle no one may be charged with, or punished twice for, a criminal offence, for
which he was acquitted or convicted by a valid judgment, also any criminal
proceedings shall be subject to immediate termination when it becomes known of a
valid judgment delivered on the same charge.

Right to defence (Art. 20 of the CCP). Right to defence is among fundamental
principles of modern criminal procedure and enshrined on national (Art. 129 § 3 (6)
of the Constitution of Ukraine) as well as international levels (Art. 16 of the
International Covenant on Civil and Political Rights and Art. 5, 6 of the Convention).
Right to defence provides series of procedural rights of a suspect and an accused, for
instance:

a) to be informed promptly, in a language which he understands and in detail,
of the nature and cause of the accusation against him;

b) to have adequate time and facilities for the preparation of his defence;

c) to defend himself in person or through legal assistance of his own choosing
or, if he has not sufficient means to pay for legal assistance, to be given it free when
the interests of justice so require;

d) to examine or have examined witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same conditions as
witnesses against him;

e) to have the free assistance of an interpreter if he cannot understand or speak
the language used in court.

Though the right to defence is not limited to the aforementioned list, these are

the most basic, fundamental elements thereof.
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THEME 4: ACTORS OF CRIMINAL PROCEEDINGS

LEARNING OUTCOMES
The objective is to provide students with the notion of an actor and a
participant of criminal proceedings, give an overview of the system of actors of

criminal proceedings as well as describe each group constituting it.

QUESTIONS COVERED

1. Concept, classification of actors of criminal proceedings.

2. Court as a body of justice in criminal proceedings. Composition of the
court in criminal proceedings. Investigating judge as an actor of criminal
proceedings.

3. General characteristics of actors relating to the prosecution.

4. Prosecutor in criminal proceedings, his tasks and authorities.

5. Pre-trial investigation agency. Investigator of the pre-trial investigation
agency, his authorities. Head of pre-trial investigation agency, his authorities.
Operational units, their tasks and powers.

6. The victim, his rights and duties. Representative of the victim. Legal
representative of the victim.

7. The criminal procedural status of the suspect, accused (defendant),
acquitted, convicted. The legal representative of the suspect, accused, his criminal
procedural status.

8. Defence counsel in criminal proceedings. Mandatory participation of the
defence counsel. Rights and duties of the defence counsel. Engagement of the
defence counsel. Waiver or replacement of the defence counsel.

9. Other participants in criminal proceedings.

LEARNING MATERIALS

1. Concept, classification of actors of criminal proceedings.
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Actors of the criminal proceedings are state bodies, officials, citizens who
conduct the criminal process or have been involved to it and have legal rights and
legal obligations in it. Article 3 of the CCP provides the definition of parties to
criminal proceedings, participants in criminal proceedings and the participants in
court.

The relevant literature provides different classifications of actors of criminal
proceedings, although the most successful appears the classification, on the basis of
the purpose, the nature of procedural activities and the peculiarities of the procedural
position, as well as the degree of interest in the case, dividing all actors of criminal
proceedings into the following groups:

The first group is state and judicial authorities, court, judges, investigating
judges, prosecutors, investigators, the head of the pre-trial investigation agency, and
operative units. Their duty is to conduct criminal procedural actions to investigate
and resolve the case (criminal proceedings).

The second group consists of participants who are interested in a certain
outcome of the criminal proceedings, since they protect their personal rights or
represent the rights and legitimate interests of others. In this regard, some of them
(for example, the victim) seek to restore violated rights and freedoms and punish the
perpetrators. Others (for example, the accused) want to avoid prosecution or mitigate
the punishment.

The third group consists of persons who are involved in the criminal process
to facilitate the implementation of criminal justice. This group includes a witness, an
expert, a specialist, a translator, a secretary of a court session, a bailiff etc.

The general theory of law determines the legal capacity as an ability to possess
rights and to bear legal responsibilities and dispositive capability as an ability to
independently acquire and exercise rights, to create obligations for themselves and to
fulfil them.

2. Court as a body of justice in criminal proceedings. Composition of the
court in criminal proceedings. Investigating judge as an actor of criminal

proceedings.
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According to Art. 127 of the Constitution of Ukraine, justice is administered

by professional judges and, in cases determined by law, jurors. Only court shall
administer justice in criminal proceedings in accordance with rules prescribed in the
CCP. Refusal to administer justice shall not be permitted.

Under to Art. 31 of the CCP, in the court of the first instance, criminal
proceedings shall be conducted by a professional judge alone, with the exception of
cases provided in the CCP. Criminal proceedings in a court of the first instance in
respect of crimes for the commission of which punishment is envisaged in the form
of imprisonment for a term of over ten years shall be conducted by a panel of three
professional judges. Criminal proceedings in a court of the first instance in respect of
crimes for the commission of which punishment of life imprisonment is envisaged
shall be conducted by a panel of three professional judges, and upon the motion of
the accused, by jury consisting of two professional judges and three jurors. Criminal
proceedings in respect of several accused shall be conducted in respect of all accused
if at least one of them requested such trial.

Investigating judge is a new entity in the CCP, which has the function of
judicial control at the stage of pre-trial investigation. Investigating judge is a judge of
a court of first instance charged with carrying out, in accordance with the procedure
established by the CCP, court supervision over the observance of rights, freedoms
and interests of persons involved in criminal proceedings, and, in the case specified
in the CCP, the chairperson or, upon the chairperson's determination, another judge
of the Court of Appeals of the Autonomous Republic of Crimea, oblast and the cities
of Kyiv and Sevastopol Appeals Courts. Investigating judges in a court of first
instance shall be elected by a meeting of judges from the composition of judges of
the court concerned. Investigating judge has vast authority. For example,
precautionary measures, including detention, are applied: during a pre-trial
investigation, by the investigating judge upon the motion of the investigator, agreed
with the prosecutor, or at the request of the prosecutor; and during the trial this
measure is taken by the court at the request of the prosecutor. In addition, entering

home or any other possession of a person is possible based on an investigating
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judge's decision. This also applies to such investigative (search) actions as: search,
inspection, investigative experiment conducted in a home or any other possession of
a person etc.

3. General characteristics of actors relating to the prosecution.

Prosecution party is represented by: prosecutor, investigator, inquirer, head
of pre-trial investigation agency, as well as the victim, his representative and legal
representative in cases specified by the CCP; and defence party by: suspect, accused
(defendant), convicted, acquitted, as well as the person in whose respect it is provided
to apply compulsory medical or educational measures or the issue of applying such
measures was considered, their defence counsels and legal representatives.

4. Prosecutor in criminal proceedings, his tasks and authorities.

Prosecutor in the course of performing his duties in compliance with the
requirements of the CCP is independent in his procedural activities, and any
interference therein on the part of persons who have no legitimate authority, shall be
forbidden. State authorities, local government authorities, enterprises, institutions and
organizations, officials and other natural persons shall be required to execute
legitimate demands and procedural decisions of a prosecutor.

Prosecutor, while supervising the compliance with law during pre-trial
investigation in the form of providing procedural guidance in a pre-trial investigation,
shall have the right to: start pre-trial investigation if grounds specified in the CCP are
available; have full access to materials, documents, and other details related to pre-
trial 1investigation; assign pre-trial investigation agency to conduct pre-trial
investigation; assign the conduct of investigatory (search) actions, covert
investigatory (search) actions to the relevant operational units etc.

5. Pre-trial investigation agency. Investigator of the pre-trial investigation
agency, his authorities. Head of pre-trial investigation agency, his authorities.
Operational units, their tasks and powers.

Pre-trial investigation agencies (inquiry and pre-trial investigation agencies)
shall be investigation units of the bodies of National police, the security agencies, the

agencies supervising compliance with the tax legislation, units of the State Bureau of
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Investigation, units of State Penitentiary Service of Ukraine, detectives of National
Anti-Corruption Bureau of Ukraine.

Pre-trial investigation shall be conducted by investigators of pre-trial
investigation agency, individually or by investigation group. Pre-trial investigation
agency shall be required to take all legal measures to ensure the effective pre-trial
investigation.

Investigator (inquirer) is responsible for the legality and timeliness of the
conduct of procedural actions. Investigator shall have the right to initiate pre-trial
investigation if grounds specified in the CCP are present; conduct investigatory
(search) actions and covert investigatory (search) actions specified in the CCP; assign
the conduct of investigatory (search) actions and covert investigatory (search) actions
to the relevant operation units; appoint audits and examinations in accordance with
the procedure established by law; submit upon the approval of prosecutor, proposals
to investigating judge in respect of application of measures to ensure conducting
criminal proceedings, investigatory (search) actions and covert investigatory (search)
actions; notify a person of a suspicion under accord of the prosecutor; draw up
indictment based on the results of investigation, proposals in respect of application of
compulsory educational measures, or in respect of application of compulsory medical
or educational measures, and submit them to prosecutor for approval; make
procedural decisions in cases specified by the CCP including in respect of
termination of criminal proceedings if grounds specified in Art. 280 of the CCP are
present; exercise other powers specified by the Code.

Investigator in the course of performing his duties in compliance with the
requirements of the CCP is independent in his procedural activities, and any
interference therein on the part of persons who have no legitimate authority, shall be
forbidden. State authorities, local government authorities, enterprises, institutions and
organizations, officials and other natural persons shall be required to execute
legitimate demands and procedural decisions of investigator.

Head of the pre-trial investigation agency shall organize pre-trial
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investigation. Head of the pre-trial investigation agency shall have the right to
appoint investigator (investigators) to conduct pre-trial investigation, and where pre-
trial investigation is conducted by an investigation group, to appoint the senior
member of the investigation group who leads the actions of other investigators;
suspend an investigator from the conduct of pre-trial investigation by a substantiated
resolution, on the initiative of a prosecutor, or at his discretion followed by
notification of a prosecutor, and appoint another investigator where there are grounds
specified by the CCP for challenging the investigator concerned or in the case of
ineffective pre-trial investigation; review records of pre-trial proceedings, instruct the
investigator in written form without prejudice to decisions and instructions by the
prosecutor; take measures to eliminate violations of legislation requirements on the
part of investigators; to approve the conduct of investigative (search) actions and to
extend the time limit for their conduct, in cases specified by the CCP; conduct
investigatory (search) actions exercising investigator's powers; exercise other powers
specified by the CCP. Head of the pretrial investigation agency is required to follow
assignments and instructions of the prosecutor given in written form. Non-fulfilment
by Head of the pre-trial investigation agency of legitimate instructions and
assignments of the prosecutor given in accordance with the procedure specified by
the CCP shall entail liability established by law.

Operational units of the bodies of National police, security agencies, National
anti-corruption bureau of Ukraine, State Bureau of Investigation, agencies
supervising compliance with the tax and custom legislation, and those of the State
Penitentiary Service of Ukraine, State Border Guard Service of Ukraine shall conduct
investigative (search) actions and covert investigative (search) actions in criminal
proceedings upon written assignment of the investigator, prosecutor. Assignments of
investigator, prosecutor in respect of conducting investigative (detective) actions and
covert investigative (detective) actions shall be binding on operational unit.

6. The victim, his rights and duties. Representative of the victim. Legal
representative of the victim.

A victim in criminal proceedings may be a natural person, who has sustained
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moral, physical or material damage as a result of a criminal offence, as well as a legal
person, that has sustained a material damage. The rights and duties of a victim shall
accrue at the time of filing an application that a criminal offence has been committed
against him or an application for bringing into proceedings as a victim.

A victim shall be delivered a leaflet advising on his procedural rights and
duties by the person who accepted the application that a criminal offence has been
committed. A victim shall also be the person, who has not filed the application but
who suffered damage as a result of criminal offence and who consequently, after
criminal proceedings have been instituted, lodged the application for being involved
in criminal proceedings as victim. A person, who sustained moral damage as a
representative of a legal entity or certain part of the society, may not be a victim.

An authorized representative may represent the victim in criminal proceedings
if he/she has the right to be a defence counsel in criminal proceedings. If legal person
1s a victim, its head, other person authorized by law or founding documents, an
employee of the legal person by proxy, as well as a person who has the right to be
defence counsel in criminal proceedings may represent it.

If the victim is a natural person who has not attained the full age or who
according to the law lacks legal capacity participates in a procedural action, his legal
representative shall be involved in such procedural action. Matters of participation of
victim's legal representative in criminal proceedings shall be regulated by provisions
of Art. 44 of the CCP.

7. The criminal procedural status of the suspect, accused (defendant),
acquitted, convicted. The legal representative of the suspect, accused, his criminal
procedural status.

Suspect shall be the person who has been notified of suspicion as prescribed
in Art. 276 to 279 of the CCP, or the person who has been apprehended on suspicion
of having committed a criminal offence or a person against whom a suspicion has
been made, but the person was not notified as a result of not identifying a person's
location. Accused (defendant) shall be the person an indictment in whose respect

has been referred to court as prescribed in Art. 291 of the CCP.
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The suspect, accused shall have the right to: know of which criminal offence
he has been suspected, accused; be informed, expressly and promptly, of his rights as
laid down in the CCP and, where need be, have such rights explained; keep silence
about suspicion, a charge against him or waive answering questions at any time; give
explanations, testimony with regard to the suspicion, and a charge against him or
waive giving explanations, testimony at any time; demand that validity of the
detention be verified and others.

In criminal proceedings, an acquitted individual shall be the defendant in
whose respect the judgment of acquittal has taken legal effect. If conviction of a court
has become legally valid, accused person become convicted.

Where the suspect, accused is an underage individual or a person recognized in
accordance with the procedure established by law, as legally incapable or partially
legally capable, his legal representative shall be engaged to participate in a
procedural action together with the individual concerned. Engaged as legal
representatives may be parents (adopters), and in their absence, custodians or
caregivers of the individual, other adult close relatives or family members, as well as
representatives of custody or trusteeship agencies, institutions and organizations
under whose tutorship or custody the underage, legally incapable or partially legally
capable individual is. Prosecutor shall issue a ruling, and investigating judge or court
shall adopt a determination on engaging a legal representative, the copy of which
shall be handed to the legal representative.

8. Defence counsel in criminal proceedings. Mandatory participation of the
defence counsel. Rights and duties of the defence counsel. Engagement of the
defence counsel. Waiver or replacement of the defence counsel.

Defence counsel is a lawyer who provides defence of the suspect, accused,
convicted or acquitted person as well as of the person who is going to be subjected to
compulsory medical or educational measures or against whom the issue of applying
such measures was considered, and also of the person considered to be surrendered
(extradited) to a foreign state. A lawyer, whose information is not available in the

Integrated Register of lawyers of Ukraine, or the Integrated Register of lawyers of
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Ukraine contains information concerning the termination or suspension of the right of
lawyer to practice, may not engage in defence counselling.

A defence counsel has no right to take over defence of another person or
provide such person with legal aid if this contradicts interests of the person he
provides or provided before with legal aid.

Failure of the defence counsel to appear and take part in a procedural action, if
defence counsel was informed in advance thereon, and the suspect, the accused does
not challenge the conduct of the procedural action in the presence of the defence
counsel, may not be a ground for finding such action illegal, unless defence counsel's
participation is mandatory.

Where the suspect, the accused challenges the conduct of the procedural action
in the presence of the defence counsel, the conduct of the procedural action shall be
postponed, or the defence counsel shall be engaged in the conduct thereof in
accordance with the procedure specified in Art. 53 of the CCP.

In a trial, there shall be not more than five defence counsels appearing for the
same defendant.

A defence counsel shall have all procedural rights of the suspect, accused
whom he defends, with the exception of such procedural rights that are realized
directly by the suspect, accused and cannot be assigned to the defence counsel, from
the moment of submitting the documents specified in Art. 50 of the CCP to
investigator, prosecutor, investigating judge, and court.

Participation of a defence counsel shall be mandatory in criminal proceedings
in respect of crimes of especially grave severity. In such cases, participation of a
defence counsel is ensured from the time when a person achieves the status of a
suspect. Other cases of mandatory participation of a defence counsel listed in Art.

52 § 2 of the CCP.

Defence counsel is obliged to use legal remedies determined in the CCP and
other laws of Ukraine, in order to ensure that the rights, freedoms and legitimate
interests of the suspect, defendant are respected, and establish circumstances that

dispel the suspicion or charges, mitigate criminal punishment, or exclude criminal
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liability of the suspect, the accused.

Defence counsel is obliged to appear to participate in procedural actions
conducted with the involvement of the suspect, accused. If defence counsel is unable
to appear on time fixed, he is obliged to inform in advance the investigator,
prosecutor and the court of such non-appearance and the reasons, and when he is
appointed by a body (institution) authorized to provide legal aid at no cost, he\she
shall also notify this body (institution).

Without consent of the suspect, accused, the defence counsel may not disclose
information of which he took knowledge in connection with participation in criminal
proceedings and which constitutes privileged information or any other secret
protected by law.

After having been admitted to the case, defence counsel may refuse
performing his/ her duties only in the following cases: if there are circumstances that,
under the CCP, exclude his participation in the case; disagreement with the suspect,
the accused concerning the defence method he has chosen, except for cases when
participation of the defence counsel is mandatory; if the suspect, the accused
intentionally fails to follow the agreement he concluded with the defence counsel,
such failure consisting, in particular, in systematic disregard of lawful advices of the
defence counsel, provisions of the CCP, etc.; where he justifies his refusal by the lack
of appropriate skills in rendering legal aid in a specific proceeding, which is
particularly complex.

The suspect, accused, their legal representatives, as well as other persons upon
request or consent of the suspect, accused may engage a defence counsel to
participate in criminal proceedings at any time. Investigator, prosecutor, court are
required to provide the apprehended person or the person who is kept in custody
assistance in establishing liaison with a defence counsel or with persons able to
engage a defence counsel, and to make possible using communications means to
engage a defence counsel. The investigator, prosecutor and the court shall be obliged
to refrain from recommending any specific defence counsel for retaining.

Defence counsel is engaged by the investigator, prosecutor, investigating
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judge or court to carry out specific defence in the cases and in accordance with the
procedure as prescribed in Art. 49 and 53 of the CCP.

9. Other participants in criminal proceedings.

Applicant shall be a natural or legal person that filed an application or report
on criminal offence with a state agency authorized to commence pre-trial
investigation, and is not the victim.

A civil plaintiff shall be a natural person to whom a criminal offence or any
other socially dangerous act has caused property and/or moral damage, and, also, a
legal person to whom a criminal offence or any other socially dangerous act has
caused property damage and who enters a civil action in accordance with the rules of
the CCP.

A civil defendant in criminal proceedings shall be a natural or legal person
civilly liable ex lege for the harm caused through the criminal acts (omission)
committed by the suspect or the accused or through a socially dangerous act
committed by a mentally incompetent person against whom a claim is made in
accordance with the procedure established by the CCP.

Witness shall be a natural person who knows or may know circumstances to
be proved in the course of criminal proceedings and is summoned to give evidence.

Other participants in the criminal process also include: representative of the
legal entity in respect of which the proceedings are being conducted, expert,
specialist, secretary of court session, bailiff, third person in respect of which the issue
of arrest is being resolved, probation department representative and others.

Where an investigating judge or judge (who considers the case alone) is
challenged, the motion shall be considered by another judge of the court who is
assigned under the rules of the third paragraph of Art. 35 of the CCP. Where one or
more or all judges of a panel conducting court proceedings are challenged, the motion
shall be considered by the same composition of the court.

All other challenges filed during pre-trial investigation shall be considered by
the investigating judge or, if filed during court proceedings, the court proceeding in

the case.
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While considering a challenge, the court shall hear the individual who has been
challenged if the latter wishes to provide explanations, as well as opinion of
individuals who participate in criminal proceedings.

The matter of challenging shall be decided by reasoned ruling of the
investigating judge, judge or court in the deliberation room. A challenge considered
by a panel of judges jointly shall be decided by simple majority.

Where a repeat challenge has any signs of abuse of the right to challenge in
view of delaying criminal proceedings, the court which considers the case may take

no action on such challenge.
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THEME 5. EVIDENCE AND PROVING IN CRIMINAL
PROCEEDINGS

LEARNING OUTCOMES
The objective is to get students acquainted with the philosophical background
of knowledge and how it has been utilized in criminal procedure. The other objective
1s to familiarize students with the rules regulating the process of factfinding

(proving), the concept of evidence its attributes and sources.



40
QUESTIONS COVERED

1. Theory of knowledge as a basis of evidence law and theory.
Characteristics of criminal procedural knowledge.

2. Objective of proving in criminal proceedings. Truth as a prospective
objective within criminal procedure.

3. Circumstances to be proved in criminal proceedings, their structure.

4. The notion of evidence in criminal proceedings. Attributes of evidence.
Relevance. Admissibility. Admissibility criteria.

5. The concept of proving, its elements. The means of collecting and
examining evidence. The concept and means of evaluating evidence.

6. Burden of proof and standard of proof. The scope of proving and
sufficiency of evidence.

7. The notion of evidence sources (evidence types).

8. Testimonies. Hearsay evidence. Physical evidence. Documents. Expert's

findings (testimony).

LEARNING MATERIALS

1. Theory of knowledge as a basis of evidence law and theory.
Characteristics of criminal procedural knowledge.

It is commonly accepted that proving in criminal proceedings is based on the
general ideas of theory of knowledge or epistemology. Those branches of human
knowledge operate with the terms like ‘perception’, ‘knowledge’, ‘truth' etc.
Consequently, proving deemed as type of perception of the world, the specific way in
which facts and circumstances concerning a criminal case are established. Theory of
knowledge thus operates as theoretical and philosophical background for theory of
evidence and evidence law within criminal process.

Though proving and criminal procedural knowledge are seen as a type of
perception and knowledge they have some distinctive features. These features
distinguish it from scientific and historical knowledge. Some of them are:

1) Focused. Criminal procedural knowledge is directed towards specific
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facts and circumstances concerning criminal offence. Criminal procedure is a sum of
different procedural decisions nonetheless all of them are relate to a committed crime
and ultimately the task of criminal justice system is to establish whether a defendant
guilty in committing an alleged crime, constitutes all the necessary elements (mens
rea, actus rea).

2) Retrospective. That means all facts and circumstances (vast majority of
them) relating to a criminal offence belongs to the past.

3) Indirect. This characteristic is in a strong relation to a previous one and
implies that no one has an ability to look backwards in time and observe the ‘real’
facts of a committed crime. Even if a fact-finder (judge or jury) were a witness to the
circumstances of the criminal offence it couldn't be a fact-finder in the criminal case,
it would be questioned by parties in a courtroom. All the information that is given to
the judge is nothing but traces of particular actions and events. Moreover, all these
traces have to be interpreted and ‘adapted’ to the specific construction of an alleged
criminal offence.

4) Formal. Criminal procedural knowledge can be acquired only in specific
forms prescribed by the law. Any omissions as well as violations in the procedure of
collecting evidence will result in its exclusion from the criminal case.

5) Limited in time. Any criminal case should be completed within
reasonable time, which implies that proving has certain time limits. An investigator
or a judge cannot conduct investigation until they come to the truth and exclude all
alternatives versions until it fits to specific limitations prescribed. That said, it doesn't
imply every single case is incomplete or cannot be investigated thoroughly but
certain cases can be closed due to the lack of time or resources.

2. Objective of proving in criminal proceedings. Truth as a prospective
objective within criminal procedure.

It is a widely held opinion that the objective of proving in criminal proceedings
is the truth. It even may have an adjective put before it, for instance ‘material’,
‘objective’, ‘formal’, ‘judicial’ truth etc. The current CCP does not have any mentions

of truth in it though it may be implied from the Art. 9 (1) of the Code or can be found
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in the Art. 31 of the Constitution of Ukraine.

The term truth itself is a philosophical one and within that branch of
knowledge, there is no common approach in either defying it or suggesting its
criteria. There are several opposing theories dealing with the truth, some of them are:
correspondence theory, coherence theory, pragmatist theories, redundancy theory
(deflationism).

Thus, taking into account the difficulties concerning the truth concept the
objective of proving is the proof beyond a reasonable doubt. This conclusion can
be inferred from the provisions of the Art. 17 (2) of the CCP.

3. Circumstances to be proved in criminal proceedings, their structure.

Facts and circumstances to be established and proved constitute what is called
a ‘fact in issue'. Circumstances and facts that form the ‘fact at issue' can be structured
into:

a) circumstances that form a final objective of proving;

b) interim (evidentiary) facts;

c) subsidiary facts’.

Circumstances to be proved in a criminal case are set out in the Art. 91, 485,
505 of the CCP.

4. The notion of evidence in criminal proceedings. Attributes of evidence.
Relevance. Admissibility. Admissibility criteria.

Under Art. 84 of the CCP, within criminal proceedings, evidence is factual
knowledge, which has been obtained in a procedure prescribed in the present Code on
grounds of which investigator, prosecutor, investigating judge and court establish the
presence or absence of facts and circumstances, which are important for the criminal
proceedings and are subject to be proved.

Procedural sources of evidence are testimonies, physical evidence, documents,
and expert findings.

Any piece of information in order to be considered as evidence must have

certain characteristics or attributes. The CCP refers to four attributes such as

3 Kpuminansauii nponecyansHuii kogekc Ykpainu : HaykoBo -npaktuunuii komeHtap / Biarm .
pen.: C. B. Kisanos, C. M. Mimenko, B. 0. 3axapuenko - X.: Omuicceit, 2013. - C. 256.
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relevancy, admissibility, credibility, and sufficiency. Relevancy and admissibility are
considered the essential attributes of evidence as lack of either of it would result in
exclusion of that particular piece of information from criminal proceedings.

According to the CCP evidence is 1) relevant if it directly or indirectly
confirms the presence or absence of circumstances to be proved in criminal
proceedings and other circumstances, which are important for the criminal
proceedings, as well as credibility or non-credibility, possibility or impossibility of
using other evidence; 2) found admissible if obtained through a procedure prescribed
in the Code.

In order to found any piece of information as admissible it should meet
criteria of 1) proper (due) actor; 2) proper (due) source; 3) proper (due) procedure;
4) proper (due) way of fixation.

Proper (due) actor. The criterion implies that evidence must be acquired only
by actors who are entitled by law to collect it. For example, Art. 216 of the CCP -
‘investigative jurisdiction (competence)' specifies which pre -trial agency is
authorized to conduct pre-trial investigation thus collecting evidence.

Proper (due) source. According to the Art. 84 (2) of the CCP procedural
sources of evidence are testimonies, physical evidence, documents, and expert
findings. That means that there are only four sources where evidence could be
obtained.

Proper (due) procedure. The CCP provides the set of rules and procedures
that shall be adhered to while collecting evidence. Non-compliance with any of them
would result in inadmissibility of the particular piece of evidence. For example, an
entire section regulates procedure for carrying out investigative (search) actions
(Chapters 20 and 21 of the CCP).

Proper (due) way of fixation. The results of any action that provide for
collecting of evidence shall be fixated in the proper way. That means every action

shall take the proper procedural form prescribed by the law.
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5. The concept of proving, its elements. The means of collecting and
examining evidence. The concept and means of evaluating evidence.

According to Art. 91 (2) of the CCP proving consists of collecting, examining
and evaluating evidence in order to establish circumstances that are important for
criminal proceedings.

However, that is only one side of the proving as proving could be regarded as
an argumentation activity. That is the act or process of forming reasons and of
drawing conclusions and applying them to a criminal case.

Collection (gathering) of evidence is carried out by parties to criminal
proceedings, victim and representative of a legal person in whose respect proceedings
are taken in accordance with the procedure laid down in the CCP.

Prosecution carries out collection of evidence by way of conducting
investigative (search) actions and covert investigative (search) actions, by demanding
and obtaining from state authorities, local government bodies, enterprises, institutions
and organizations, officials and natural persons, objects, documents, information,
expert opinions, audit and inspection reports, by conducting other procedural actions
specified in the CCP.

The defence, victim, and representative of the legal person in whose respect
proceedings are taken gather evidence by way of demanding and obtaining from state
authorities, bodies of local government, enterprises, institutions, organizations,
officials and natural persons objects, copies of documents, information, expert
reports, audit and inspection reports; by initiating the conduct of investigative
(search) activities, covert (search) activities and other procedural actions, as well as
by way of carrying out other activities capable of ensuring the production of relevant
and admissible evidence in court.

The evidence may be obtained in a foreign state within the framework of
international cooperation in the course of criminal proceedings.

Investigator, prosecutor, investigating judge, court evaluates evidence based
on his own inner conviction grounded in comprehensive, complete, and impartial

examination of all circumstances in criminal proceedings being guided by law,
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evaluates any evidence from the point of view of adequacy, admissibility, and in
respect of the aggregate of collected evidence, sufficiency and correlation, in order to
take a proper procedural decision. No evidence shall have any predetermined
probative value.

This is an example of what is referred to as a principle of the free evaluation
of evidence.

6. Burden of proof and standard of proof. The scope of proving and
sufficiency of evidence.

The burden of proving circumstances provided by in Art. 91 of the CCP
(circumstances to be proved in criminal proceedings), except for a number of cases,
shall be placed upon investigator, prosecutor and, and in specific cases specified by
the CCP, on a victim (see Art. 340 of the CCP).

The burden of proof that evidence, knowledge on the amount of procedural
expenses and on circumstances that characterize the accused is adequate and
admissible is placed upon the presenting party.

While the burden of proof refers to an obligation to prove, the standard of
proof addresses the question of what degree of proof is required of a party who bears
the burden of proof.

The term ‘standard of proof' refers to the extent or degree to which the
burden of proof must be discharged, the degree of persuasion is required of a party
who has the burden of proof to convince a court of existence of the ‘fact in issue'.
According to Art. 17 (2) of the CCP the standard of proof requires the prosecution
party to prove the person's guilt beyond a reasonable doubt. The other standard of
proof that is used in criminal proceedings is ‘reasonable suspicion'. The standard is
applied by an investigating judge or a court to decide whether there are grounds to
impose measure of restraint (see Art. 132 of the CCP and the ECHR decision in the

caseFox, Campbell and Hartley v. the United Kingdom).

According to the ECHR's case law having a ‘reasonable suspicion'
presupposes the existence of facts or information which would satisfy an objective

observer that the person concerned may have committed the offence; what may be
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regarded as ‘reasonable’ will however depend upon all the circumstances".

The scope of proving is a legal term that refers to what extent shall the
circumstance of a case be examined in order to make a justified, reasoned decision.
Sufficiency of evidence is determined by an actor that makes a criminal procedural
decision based on his/her inner conviction subject to a specific standard of proof
required by the law for the decision.

7. The notion of evidence sources (evidence types).

Within the scope of criminal proceedings, the usage of the term ‘evidence' is
quite ambiguous. It may refer to four different concepts or meanings.

First, it refers to something that 1s adduced in a court in order to prove a claim
or accusation. Evidence, from this point, can take a form of oral evidence (testimony
provided by a witness), documents, objects (physical evidence) and expert findings.

Second, it refers to a proposition of fact (fact in issue) that is established by the
evidence in the first meaning (that is, for example, a witness testimony).

Third, it also refers to the proposition of fact but it is also able to serve as a
premise for drawing an inference to a matter of a criminal case. For example, the fact
that the item allegedly stolen is found at a suspect's house can indicate his
involvement in the theft.

Fourth, it refers to a piece of information, which conforms to the requirements
to be evidence in criminal proceedings. From this perspective, evidence is
information that is relevant and admissible to establish fact in issue’.

In the first sense evidence shall take a form, in other words, have a procedural
source. Under Art. 84 §2 of the CCP there are four procedural sources of evidence:
testimonies, objects (physical evidence), documents, and expert findings.

8. Testimonies. Hearsay evidence. Physical evidence. Documents. Expert's
findings (testimony).

According to Art. 95 §1 of the Code, testimonies refer to oral or written

* Fox, Campbell and Hartley v. The United Kingdom, Judgement of 30 August 1990, Appl.
12244/86; 12245/86; 12383/86. (§ 32). URL: http://hudoc.echr.coe.int/eng?i=001-57721

> Ho, Hock Lai, "The Legal Concept of Evidence", The Stanford Encyclopedia of
Philosophy (Winter 2015 Edition), Edward N. Zalta (ed.), URL: https://plafo.stanford.edu/cgi-
bin/encyclopedia/ archinfo. cgi?entry=evidence-legal
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reports given in the course of interrogation by the suspect, accused, witness, victim,
and expert on circumstances they know and which are of importance for the criminal
proceedings concerned.

Therefore, there are four types a testimony can take in criminal proceedings:
1) witness's testimony, 2) victim's testimony, 3) suspect's (accused) testimony, and 4)
expert's testimony.

The specific type of testimony is hearsay. Under Art. 97 § 1 of the CCP
‘Hearsay testimony shall be a statement made orally, in writing or in any other form
with regard to a certain fact, such statement being based on explanations of another
person.' As a rule, hearsay evidence is inadmissible in criminal proceedings but under
certain circumstances provided for by Art. 97 of the CCP it is possible to apply it (see

also the ECHR case-law, e.g. mutatis mutandis Schatschaschwili v. Germany6 ).

Physical evidence, according to Art. 99 of the CCP, means tangible objects
that have been used as an instrument of a criminal violation, retain traces of such or
contain other information, which may be used as evidence of the fact or circumstance
to be established during criminal proceedings, including the items that have been an
object of criminally unlawful actions, money, valuables or other articles obtained in a
criminally unlawful manner or gained by the legal person as a result of criminal
violation.

Under Art. 98 of the CCP, a document shall mean a material object, which
was created specifically for conservation of information, such object containing fixed
by means of written signs, sound, image etc., the knowledge that can be used as
evidence of the fact or circumstance that is established during criminal proceedings.
Those may be:

a) materials of photography, sound recording, video recording and other data
media (including electronic);

b) materials obtained through the taking during criminal proceedings of
measures stipulated by valid international treaties the Verkhovna Rada of Ukraine

has given its consent to be bound by;

® Schatschaschwili v. Germany, Judgement of 15 December 2015, Appl. 9154/10. URL:
https://www.legal-tools.org/doc/ba3469/pdf/
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c) drawn up in accordance with the procedure established by the CCP,
records of procedural actions and annexes thereto, as well as data media on which
procedural actions have been fixed by technical means;

d) reports on results of audits and examination reports.

According to Art. 101 of the CCP, expert's finding is a detailed description of
the examination carried out by the expert, as well as the findings of such an
examination and grounded responses to the questions posed by the person who
invited the expert or the investigating judge or court requesting his opinion.

Expert's findings shall not be binding for the person or organ conducting
proceedings, but any disagreement with expert's findings must be reasoned in the

relevant decision, ruling or judgment.
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THEME 6. MEASURES TO ENSURE CRIMINAL

PROCEEDINGS

LEARNING OUTCOMES
The objective is to provide students with knowledge the criminal procedural
mechanism of measures to ensure criminal proceedings (what is the aim, procedure,
grounds of enforcing them) as well as get students acquainted with current practice

of their enforcement.

QUESTIONS COVERED

1. Notion and types of measures to ensure criminal proceedings. General
rules for application of measures to ensure criminal proceedings.

2. Summons by investigator, prosecutor. Court summons. Compelled
appearance. Imposition of pecuniary penalty.

3. Temporary restriction on a special right.

4.  Suspension from position. Temporal removal of a judge from the
administration of justice.

5. Provisional access to objects and documents.

6. Provisional seizure of property. Attachment of property.

7. Concept and importance of measures of restraint (preventive measures).
System and types of measures of restraint.

8. Purpose and grounds for the application of measures of restraint and
circumstances to consider in the selection of measures of restraint.

9. Request of the investigator, prosecutor about the application of
preventive measures. Consideration of a request for the application of a preventive
measure.

10. Personal commitment.
11. Personal warranty.

12. Bail
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13. House arrest

14. Custody.

Learning materials

1. Notion and types of measures to ensure criminal proceedings. General
rules for application of measures to ensure criminal proceedings.

Measures to ensure criminal proceedings are state-legal coercion provided
by in criminal procedure law, which are applied by authorized bodies (officials) who
conduct criminal proceedings in a manner clearly defined by the law in respect for
the persons involved in criminal proceedings, in order to achieve effectiveness of
criminal proceedings (to prevent and stop unlawful actions, to ensure the detection
and consolidation of evidence, etc.)’.

Measures to ensure criminal proceedings are:

1) summons by investigator, prosecutor, court summons and compelled
appearance;

2) 1imposition of pecuniary penalty;

3) temporary restriction on a special right;

4) suspension from position;

5) temporal removal of a judge from the administration of justice;

6) provisional access to objects and documents;

7) provisional seizure of property;

8) attachment of property;

9) measures of restraint (preventive measures).

Measures to ensure criminal proceedings are applied based on the ruling of
investigating judge or court (in majority of instances) and it could also be prosecutor
and investigator.

Enforcement of measures to ensure criminal proceedings should be denied

unless investigator, prosecutor proves that:

7 Kpuminansauit mponec: miapyunnk / 3a 3ar. pex. B. B. Kopanenxa, JI. JI. Y nanosoi , JI. 1.
[Tucemennoro. - K.: «I{entp yuboBoi mitepatypu», 2013. - C. 164.
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a) there is a reasonable suspicion of the commission of criminal offence of
such severity that may be a ground for application of measures to ensure criminal
proceedings;

b) the needs of pre-trial investigation justify such degree of interference in
rights and freedoms of a person stated in the motion of investigator, prosecutor;

c¢) a task can be fulfilled and in order to accomplish the task the investigator,
prosecutor makes a motion.

In order to evaluate needs of pre-trial investigation, investigating judge or
court are required to take into account the possibility to obtain, without applying a
measure to ensure criminal proceedings, objects and documents, which can be used
during trial for establishing circumstances in criminal proceedings.

During consideration of the enforcement of measures to ensure criminal
proceedings, parties to criminal proceedings should present to investigating judge or
court evidence on circumstances to which they refer.

Attached to the motion of investigator, prosecutor on enforcement, change or
repeal of measures to ensure criminal proceedings shall be an extract from the
Integrated Register of pre-trial investigations (the IRPI) concerning the criminal
proceedings within which the motion is filed.

2. Summons by investigator, prosecutor. Court summons. Compelled
appearance. Imposition of pecuniary penalty.

Investigator, prosecutor during pre-trial investigation have the right to
summon a person if there are sufficient grounds to believe that such person can give
testimonies that are important for criminal proceedings, or his participation in a
procedural action is mandatory.

Investigating judge during pre-trial investigation or court during trial can,
proprio motu or upon motion of investigator, prosecutor, suspect, accused, his
defence counsel, victim, his representative, summon a certain person if the
investigating judge or the court deems there are sufficient grounds to believe that
such person can give testimonies that are important for criminal proceedings, or his
participation in a procedural action is mandatory.

Court shall summon participants in criminal proceedings whose participation
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in trial is mandatory.

A person 1s summoned to investigator, prosecutor, investigating judge, court
by serving court summons on the person concerned, sending it by mail, electronic
mail or facsimile communication, by telephone or cable.

If the individual concerned is temporarily out of his home, ruling on court
summons shall be served against receipt of his adult family member or to another
individual who resides together with the addressee, to the residential management
organization at the place of residence, or to the administration at the place of
employment.

A person under custody shall be summoned through the administration of the
place of confinement.

Ruling on court summons of a minor is served, as a rule, on his father, mother,
adopter, or legal representative. Different procedure for serving a summons shall be
admissible only in case where this is justified by circumstances of criminal
proceedings.

Ruling on court summons of an individual under special ability is served on
his caretaker.

Ruling on court summons shall be served on a person by an employee of the
post office, employee of a law enforcement agency, investigator, prosecutor, as well
as by secretary of court session if such service is made on the court premises.

Ruling on court summons of the individual living abroad shall be made in
accordance with international treaty of legal assistance the Verkhovna Rada of
Ukraine has given its consent to be bound by, and in its absence, through diplomatic
(consular) mission.

A person must receive ruling on court summons or be notified of it in other
way at least three days prior to the day on which the person summoned is supposed to
appear. Where the CCP specified time limits for the conduct of procedural actions
which make it impossible to make summons within the indicated period, the person
shall receive ruling on court summons or be notified of it in other way as soon as
possible but anyhow leaving him the necessary time to prepare and appear upon

Summeons.
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If the suspect, accused, witness, victim, civil plaintiff, who has been
summoned according to the procedure set forth in the CCP (in particular, presence of
confirmation of receipt of the court summons or of learning its content in other way),
failed to appear without valid reason or did not inform on reasons for his non-
appearance, he shall be subject to imposition of pecuniary penalty in the amount of:

- 0.25 to 0.5 times subsistence level (wage) failing to appear on summons of
investigator, prosecutor;

- 0.5 to 2 times subsistence level (wage) failing to appear on summons of
investigating judge, court.

Pecuniary penalty may be imposed on participants in the criminal proceedings
for failure to fulfil their procedural duties in the cases and amounts stipulated in the
CCP.

Pecuniary penalty shall be imposed:

- in the course of pre-trial investigation - upon the ruling of the investigating
judge based on the motion made by the investigator or the prosecutor or on his own
initiative, or

- in the course of the judicial proceedings - upon the court's ruling based on
the prosecutor's motion or on its own initiative.

In the course of pre-trial investigation, the motion made by the investigator or
prosecutor for imposition of pecuniary penalty on a person shall be examined by the
investigating judge no later than three days after the date of submission of the
motion to the court.

The official who entered the motion and the person on whom pecuniary
penalty may be imposed shall be notified of the time and place of consideration of
the motion; however, their default of appearance shall not impede examining this
issue.

In the course of judicial proceedings, the issue of imposition of pecuniary
penalty on a person shall be considered immediately after its initiation.
The investigating judge or the court upon establishing that the person

concerned failed to fulfil its procedural duty without providing valid reasons shall

impose pecuniary penalty on this person. A copy of the corresponding ruling shall be
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sent to the person on whom pecuniary penalty was imposed no later than the next
working day after taking the decision.

The person on whom pecuniary penalty was imposed and who was absent
during consideration of this issue by the investigating judge or the court shall have
the right to lodge a motion for revocation of the ruling on imposition of pecuniary
penalty on him. This motion shall be filed with the investigating judge or with the
court who/which passed the ruling on imposition of pecuniary penalty.

The investigating judge or the court having recognized the validity of the
person's arguments may revoke the ruling on imposition of pecuniary penalty at their
own discretion, failing that to schedule a court session for examining the motion for
revocation of the ruling on imposition of pecuniary penalty. The person who filed
this motion, as well as the investigator or prosecutor whose motion became the
grounds for imposition of pecuniary penalty shall be notified of the place and time of
consideration of the motion; however, their default in appearance shall not impede
such consideration.

The investigating judge or the court shall revoke the ruling on imposition of
pecuniary penalty on a person based on the results of consideration of this motion
during the court session, provided it is established that the penalty had been imposed
unfoundedly, otherwise shall not grant the motion.

The judgment made by the investigating judge or the court, based on the
results of consideration of the motion to reject the ruling on imposition of pecuniary
penalty, shall be final and cannot be appealed.

In a case specified in the CCP, compelled appearance may be enforced against
the suspect, accused, and witness.

Compelled appearance is a compulsory forwarding of the person against
whom it is enforced, by a person execution the ruling on enforcement of compelled
appearance, to the place of summons, at the time specified in the ruling.

A decision to enforce compelled appearance shall be taken: during pre-trial
investigation, by investigating judge upon motion of investigator, prosecutor or
proprio motu; and during trial, by court upon motion of a party in criminal

proceedings, victim, or proprio motu. A decision to enforce compelled appearance
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shall be taken in the form of ruling.

Compelled appearance may be enforced against a suspect, accused or a
witness. Compelled appearance of a witness cannot be enforced against a minor,
a pregnant woman, disabled persons of the 1 and 2 degree, a person who is raising
children under the age of 6 or disabled children alone, as well as individuals who
may not be examined as witnesses under the CCP. Compelled appearance of an
officer from the personnel of an intelligence agency of Ukraine in the performance of
his duties shall be enforced only in presence of that agency's official representatives.

3. Temporary restriction on a special right.

Temporary restriction on a special right. The measure aims at restricting a
suspect from the enjoyment of the special right which requires a license. The
restriction could be imposed on:

a) Right to operate a vehicle or a ship;

b) Right to hunt;

¢) Right to conduct entrepreneurial activity.

The aim of the measure is to 1) stop criminal offence or prevent the
commission of another offence, 2) stop or prevent unlawful behaviour of the suspect
in respect of obstructing criminal proceedings, and 3) ensure compensation of
damage caused by criminal offence. The measure could be applied only if there is a
good reason to believe that it is necessary to restrict a suspect in his enjoyment of a
special right to ensure the achievement of the aims.

The restriction shall be imposed by seizing the documents granting the
abovementioned rights. The decision of seizure could be taken by an investigator,
prosecutor, investigating judge, or other competent person, though without a ruling of
the investigating judge such restriction is deemed as unlawful unless the person was
arrested provided for by Art. 208 of the CCP.

Under Art. 149 of the CCP a person who has carried out detention of the
person in question is obliged, concurrently with bringing the apprehended person to
the authorized official to hand over to this official the temporarily seized documents
which confirm special right, if any have been seized. The fact that documents

confirming special right and have been seized were handed over is certified by a
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record.

In case of seizure of the document during detention under Art. 208 of the CCP
the prosecutor or the investigator upon prosecutor's approval are required to file a
motion to the investigating judge not later than two days after temporary seizure has
been made. Missing this time limit entails necessity to return temporarily seized
documents.

The investigating judge considers motion for temporary restriction of the
enjoyment of special right not later than three days after such motion has been filed,
with participation of prosecutor and/or investigator and the suspect, his defence
counsel. When considering motion for temporary restriction of the enjoyment of
special right, investigating judge may, upon motion of the parties to criminal
proceedings or proprio motu, hear any witness or examine any materials of
importance for deciding on the issue of temporary restriction of the enjoyment of
special right.

The investigating judge ruling to temporary restrict the enjoyment of special
right may be extended for more than rwo months if the prosecutor files the motion
and proves that: 1) circumstances which laid ground for temporary restriction of a
special right continue to exist; 2) prosecution was unable to otherwise ensure
achievement of goals for the sake of which the special right has been temporarily
restricted, during the time the previous ruling was effective.

4. Suspension from position. Temporal removal of a judge from the
administration of justice.

Suspension from position. Under Art. 154 § 1 of the CCP the suspension may
be applied to a person who is suspected of or charged with committing a medium-
gravity, grave or especially grave crime or, irrespective of the gravity, to a person
who is an officer of a law enforcement body.

The person may be suspended from the office if the prosecutor proves that
there are grounds to believe that 1) holding the office by the suspect or the accused
contributed to perpetration of a criminal offence; and 2) the suspect or the accused, if
holding the office, will destroy or forge objects and documents of essential

importance for the pre-trial investigation, or exert illegal influence on witnesses and
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other participants in criminal proceedings, or otherwise illegally obstruct criminal
proceedings.

The decision to impose the measure could be taken by an investigating judge
during pre-trial investigation and a court at court proceedings. Should the person be
appointed by the President of Ukraine only he can suspend him from the office.
Suspension of the Director of the National Anti-corruption Bureau of Ukraine can be
applied by an investigating judge upon the motion of the Prosecutor General of
Ukraine.

The motion for suspension of a person from his office shall be considered by
the investigating judge or the court no later than three days after the date of
submission of the motion to the court, with the participation of the investigator and/or
prosecutor, as well as the suspect or the accused and his defence counsel. When
considering the motion, the investigating judge or the court shall have the right, upon
the motion of the parties to criminal proceedings or proprio motu, hear any witness
or examine any materials of importance for deciding on the issue of suspension from
office.

The investigating judge ruling of suspension from position may be extended
for more than two months if the prosecutor files the motion and proves that: 1)
circumstances which laid ground for temporary restriction of a special right continue
to exist; 2) prosecution was unable to otherwise ensure achievement of goals for the
sake of which the special right has been temporarily restricted, during the time the
previous ruling was effective.

Temporal removal of a judge from the administration of justice. In case a
judge is suspected or accused of the commission of a crime he could be temporarily
removed from the administration of justice by the High Council of Justice upon the
motion of the Prosecutor General of Ukraine. The same rule applies if it is necessary
to extend the decision. Such procedure is used at any stage of criminal proceedings.

5. Provisional access to objects and documents.

Provisional access to objects and documents. The measure is applied in
order to provide a party of criminal proceedings with the opportunity to examine and

make copies of objects and documents of the person who owns them, and, upon
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adoption of the appropriate ruling by investigating judge, court, seize them. The
access could be provided based solely on a ruling of investigating judge, court.

The motion to grant the access shall contain inter alia: 1) grounds to believe
that the objects and documents are or can be in possession of the physical or legal
person concerned; 2) significance of the objects and documents for establishing
circumstances in the criminal proceedings concerned; 3) possibility to use as
evidence the information contained in the objects and documents, and impossibility
to otherwise prove circumstances which are supposed to be proved with the use of
such objects and documents, in case the motion to grant provisional access pertains to
objects and documents containing secrets protected by law.

Under Art. 161 of the CCP the access to the objects and documents specified
in it is prohibited. These contain: 1) correspondence or any other form of
communication between defence counsel and his client or any person, who represents
his client, in connection with the provision of legal assistance; 2) objects, which are
attached to such correspondence or any other form of communication.

Investigating judge, court shall issue the ruling to grant provisional access to
objects and documents if the party to criminal proceedings proves in its motion the
existence of sufficient grounds to believe that the objects or documents:

a) are or can be in possession of a physical or legal person;

b) per se or in combination with other objects and documents of the criminal
proceedings concerned, are significant for establishing important circumstances in
the criminal proceedings;

c) are not secret per se or do not include such objects and documents that
contain secrets protected by law.

In case of failure to execute the court's ruling on provisional access to objects
and documents, investigating judge, court upon motion of the party to criminal
proceedings, which has been granted access to objects and documents based on the
ruling, may pass a ruling authorizing search in accordance with provisions of the
CCP, with the purpose of finding and seizing the objects and documents concerned.

In case the authorization of search was given upon motion of defence party,

investigating judge, court shall assign the conduct of search to the investigator,
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prosecutor or the body of National police at the venue of the conduct of the action.
Search shall be conducted with participation of the person upon whose motion it was
authorized, pursuant to provisions of the CCP.

6. Provisional seizure of property. Attachment of property.

Provisional seizure of property. Provisional seizure of property is the actual
deprivation of the suspect's possibility to possess, use, and dispose of certain property
till the issue of attachment or return of property is decided.

Under Art. 167 § 2 of the CCP, the property in the form of objects, documents,
money, etc. may be provisionally seized if there are sufficient grounds to believe that
such property:

a) has been found, fabricated, adapted, or used as means or instruments of the
commission of criminal offence and/or preserved signs of it;

b) has been intended (used) to induce a person to the commission of a
criminal offence, financing and/or providing material support to or as a reward for its
commission;

c) has been an object of a criminal offence related inter alia to its illegal
circulation;

d) has been gained as a result of commission of a criminal offence and/or is
proceeds of such an offence as well as any property to which they have been
converted in full or in part.

Under Art. 168 of the CCP, everyone who has lawfully apprehended a person
as prescribed in Art. 207 and 208 of the CCP may provisionally seize property.
Property may also be provisionally seized during search, examination.

Attachment of property. Under Art. 170 of the CCP the attachment of
property means temporary, until revocation of such attachment of property, according
to the procedure established by the CCP, deprivation, by a ruling of the investigating
judge or court, of the right of to alienate, dispose and/or use property, in respect of
which there is a sum of grounds or reasonable suspicions to believe that it is evidence
of a crime, is subject to confiscation or special confiscation. Special confiscation may
be applied to suspect, accused, convicted, or third party and confiscation may be

applied to a legal person in order to secure a civil action, recovery from the legal
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entity the unduly received profits and/or possible confiscation of property.

The objective of the attachment of property is to prevent the possibility of its
concealment, damage, destruction, transformation, alienation.

Motion for attachment of property can be filed by prosecutor, investigator
upon approval of the prosecutor and also by a civil plaintiff in order to secure a civil
action.

The motion is considered by the investigating judge or court not later than two
days after it has been lodged, with participation of the investigator and/or public
prosecutor, civil plaintiff, if he has filed the motion, suspect, accused, other holder of
property, and also of the defence counsel, legal representative and representative of
the legal person in whose respect proceedings are taken, if any.

During consideration of the motion for attachment of property, investigating
judge may, upon motion of participants to consideration or proprio motu, hear any
witness or examine any materials which are important for deciding the issue of
property attachment.

Investigating judge, court shall dismiss motion for the attachment of property
unless the person who filed it proves that such attachment is necessary as well as
existence of risks, 1.e., objectives of the measure.

As to provisionally seized property, it is laid out in Art. 171 § 5 of the CCP,
that an investigator, prosecutor shall submit motion for the attachment of
provisionally seized property not later than the next day after the seizure of property,
otherwise the property has to be immediately returned to the person from whom it
has been seized.

Investigating judge, court shall pass the ruling to attach provisionally seized
property within 72 hours after the motion has been received, otherwise such property
has to be returned to the person from whom it has been seized (Art. 173 § 6 of the
CCP).

7. Concept and importance of measures of restraint (preventive measures).
System and types of measures of restraint.

Measures of restraint (preventive measures) is a type of measures to ensure

criminal proceedings, which could be applied to a suspect or an accused in order to
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ensure the fulfilment of procedural obligations imposed on them and to prevent
taking potential unlawful actions.

Measures of restraint take a special place among other measure to ensure
criminal proceedings as they are deemed as the most severe measures (especially
custody) that could be imposed to a person within criminal proceedings. Such
measures limit the most fundamental rights and freedoms of person such as the right
to liberty and security as well as freedom of movement guaranteed respectively in
Art. 5 of the Convention and Art. 2 of Protocol No. 4 to the Convention.

It is worth noting that this type of measures to ensure criminal proceedings is
applied to an innocent person due to the provisions of presumption of innocence and
absence of a sentence. That is why such a preventive measure could be applied only
on the basis of investigating judge's (during pre-trial investigation) and court's
(during court proceedings) decision.

It should also be remembered, that it is not an obligation of an investigator or a
prosecutor to file a motion on application of the measures. If there are no risks that a
suspect or an accused could hide from a pre-trail agency (or a court) or destroy,
conceal or spoil evidence that have essential importance for establishing the
circumstances of criminal offence there is no need to impose them, though it is
virtually impossible to avoid application of the preventive measures.

Measure of restraint could be classified in many groups but it is common to
divide them into two groups:

1) measures of isolative character;

2) measures of non-isolative character.

The criterion used for the classification is quite straightforward - whether a
measure limits the person's freedom.

Under Art. 176 of the CCP, the following measures of restraint (preventive
measures) that could be imposed to a suspect (accused) include:

a) personal commitment;

b) personal warranty;

c) bail;

d) house arrest;
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e) custody;

f) detention of a person.

The measures listed in the article are placed in the particular order where the
personal commitment is the least strict measure and the custody is the strictest. Such
order is crucial as there is the presumption that the least strict measure can prevent
the risk(s) of a suspect (accused) unlawful conduct (Art. 194 §1 (3)). Thus, the
burden of proof that the personal commitment could not prevent the risk(s) is on
prosecution. It's prosecution's obligation to rebut the presumption®.

There are other measures of restraint that not included in Art. 176:

g) committing an underage suspect (accused) to supervision (Art. 493);

h) commitment to the care of custodians, close relatives or family members,

under mandatory medical supervision (Art. 508 § 1 (1));

1) placement in a psychiatric institution under the regime which excludes
their dangerous behaviour (Art. 508 § 1 (2))

J) provisional arrest (Art. 583);

k) extradition arrest (Art. 584).

The purpose and grounds of application of the measures of restraint are
provided for by Art. 177 of the CCP. Under paragraph 1 of the article the purpose of
the application of the measures is to ensure the compliance of a suspect (accused)
with procedural obligations imposed, as well as to prevent attempts to (risks):

a) hide from pre-trial investigation agency and/or the court;

b) destroy, conceal or spoil any of objects or documents that have essential
importance for establishing circumstances of criminal offence;

c) exert unlawful influence on the victim, witness, another suspect, accused,
expert or specialist in the same proceedings;

d) commit similar or the same criminal offence, or continue the criminal

8 See inter alia ECtHR's decisions in cases Merabishvili v. Georgia, Judgement of 28 November

2017, Appl. 72508/13. (§ 234). URL: http://hudoc.echr,coe.int/eng?i=001-178753,
Bykov v. Russia, Judgement of 10 March 2009, Appl. 4378/02. (§ 64). URL:
http://hudoc.echr.coe.int/eng?i=001-91704
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offence of which he is suspected, charged;

e) obstruct criminal proceedings in other ways.

8. Purpose and grounds for the application of measures of restraint and
circumstances to consider in the selection of measures of restraint.

Grounds for application of a measure of restraint under Art. 177 § 2 of the
CCP shall be the existence of reasonable suspicion of having committed a criminal
offence, as well as the existence of risks that provide sufficient grounds for an
investigating judge, a court to believe that the suspect, the accused or the convicted
person can commit actions specified in the Art. 177 § 1.

Besides the grounds, to decide on the issue of choosing a measure of restraint,
in addition to the existence of risks, investigating judge (court) based on materials
submitted by parties, is required to assess the totality of circumstances including:

a) importance of available evidence concerning the commission of criminal
offence by the suspect (accused);

b) severity of punishment, which can be imposed on the person concerned if
the suspect (accused) is found guilty of the commission of the criminal offence the
person suspected (charged) of;

c) age and state of health of the suspect (accused);

d) firmness of social relations the suspect (accused) has in the place of his
permanent residence, including whether he has a family and dependents;

e) whether the suspect (accused) has the place of permanent employment or
study;

f) reputation of the suspect (accused);

g) property status of the suspect (accused);

h) previous convictions of the suspect (accused);

1) compliance by the suspect (accused) with terms of previously enforced
measures of restraint, if any;

J) existence of the notice that the person concerned is suspected of having
committed another criminal offence

k) the amount of property damage, in causing which the person is suspected

(accused), or the amount of proceeds, resulting from committing a criminal offense
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and also the strength of available evidence justifying the appropriate circumstances.

9. Request of the investigator, prosecutor about the application of
preventive measures. Consideration of a request for the application of a preventive
measure.

Under Art. 184 of the CCP an investigator's, (prosecutor's) motion to impose
a measure of restraint (in respect of each individual) shall be filed with the local
court in the bounds of the territorial jurisdiction of which the pre-trial investigation is
conducted, and shall contain:

a) brief description of factual circumstances of criminal offence, which a
person is suspected or accused of;

b) legal determination of this criminal offence with indication of the article
(paragraph of article) of the Ukraine's law on criminal liability;

¢) description of circumstances, which give grounds for suspecting, charging
the individual concerned in the commission of criminal offence, and reference to
materials which support such facts;

d) reference to one or several risks (Art. 177);

e) description of circumstances, which gave ground to investigator, public
prosecutor to conclude that a risk or several risks as stated in his motion are real, and
reference to materials which support such facts;

f) substantiation of impossibility to prevent the risk or risks referred to in the
motion through the application of less strict measures of restraint;

g) substantiation of the necessity to impose specific duties as provided for by
the fifth paragraph of Art. 194 of the Code on the suspect or accused.

The motion shall be attached with:

a) copies of materials, which investigator, public prosecutor uses to
substantiate his arguments;

b) list of witnesses whom investigator, public prosecutor finds necessary to
question during consideration of the measure of restraint;

¢) confirmation that the suspect, accused has been handed over copies of the
motion and materials used to substantiate the necessity to enforce the measure of

restraint.
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Copy of the motion and materials in substantiation of the necessity to enforce
the measure of restraint shall be handed over to the suspect (accused) no later than
three hours before the consideration of the motion begins. The rule is accompanied
by Art. 187 of the CCP, which provides the appearance of a suspect (accused)
concerned’ as he/she has rights guaranteed in the Art. 193 § 2 of the CCP. These
rights include:

a) be represented by a defence counsel;

b) know merits of and grounds for the suspicion or charges;

¢) know the grounds for his/ her apprehension;

d) waive giving explanations, testimonies in respect of the suspicion or
charges;

e) provide explanations in respect of any circumstances of his/her
apprehension and custody;

f) examine objects, documents, explanations, testimonies that the public
prosecutor invokes and produce objects, documents, explanations, testimonies of
other persons to deny arguments of the public prosecutor;

g) make pleas to summon and examine witnesses whose testimonies can be
important for deciding the issues considered.

During the consideration of the motion the investigating judge (court) upon
request of the parties or proprio motu may hear any witness or examine any materials
of importance for deciding on the enforcement of a measure of restraint.

As a rule, the decision to impose a measure of restraint is valid for sixty days
from the day the ruling was rendered.

Ruling to impose a measure of restraint terminates after expiry of the period of
validity of the ruling to enforce the measure of restraint, after delivering judgment of
acquittal, or after closing of the criminal proceeding.

The decision can be extended several times during pre-trail investigation but

within the time limits of pre-trial investigation (for example, six months in criminal

? Subject to exclusion provided for by Art. 193 § 6 of the CCP.
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proceedings in respect of crimes of small or medium gravity). During court
proceedings the decision could be extended many times without any limitation but
within the time-limits of court proceedings which shall be conducted within a
reasonable time. Though it is worth noting that such extension should be justified and
grounded.

In case of extension a prosecutor shall prove that there are 1) circumstances,
which show that the stated risk has not decreased or that new risks have emerged,
which justify imposing a measure; and 2) circumstances which obstruct completion
of the pre-trial investigation before expiry of the previous ruling.

The investigating judge's ruling to impose a measure of restraint is subject to
appeal review by an appeal court; meanwhile the court's decision during a trial
cannot be reviewed until the trial is completed.

10. Personal commitment.

It is the least strict preventive measure, the point of which is that a suspect
(accused) pledges to perform duties imposed on him by an investigating judge, court.
Duties to be imposed are provided for by Art. 194 of the CCP and include:

1) appear before the official specified with periodicity established;

2) not to leave the locality where he is registered, resides or stays, without
permission of the investigator, public prosecutor or court;

3) inform the investigator, public prosecutor or court on the change of place
of residence and/or employment;

4) abstain from communicating with any individual specified by investigating
judge, court or communicate with such person on conditions imposed by
investigating judge, court;

5) do not visit places specified by investigating judge or court;

6) undergo treatment from narcotic or alcohol addiction;

7) make efforts to find a job or to enter an educational institution;

8) surrender his internal ID, foreign travel passport(s) or other documents
authorizing leaving and coming to Ukraine;

9) carry an electronic monitor.
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The duties may be imposed upon the suspect (accused) for no longer than 2
months, extendable, if necessary, on a motion of the prosecutor.

The suspect, accused is notified in the written form against his signature of
duties imposed on him, and advised that in case of non-observance, he may be
subjected to application of a stricter measure, and a pecuniary penalty may be
imposed on him in the amount of 0.25 to 2 times subsistence level for able-bodied
people.

11. Personal warranty.

Personal warranty consists in the giving by persons whom investigating judge,
court regard as worthy of confidence, of a written obligation that they warrant the
observance by the suspect, accused with duties imposed on him in (Art. 194 of the
CCP), and undertake, if necessity should arise, to bring him to the agency of pre-trial
investigation or to court at first request.

The investigating judge, court, which chooses the measure of the restraint
concerned, shall determine number of warrantors. Presence of a single warrantor may
be considered sufficient only if he is a person worthy of special confidence.

Warrantor may waive assumed obligations before the emergence of grounds
for his liability. In such case, he shall ensure the appearance of the suspect, accused
at the agency of pre-trial investigation or court for disposal of the issue of replacing
his measure of restraint for another one. In case of non-fulfilment by warrantor of
assumed obligations, a pecuniary penalty shall be imposed on him in the amount
provided for by Art. 180 of the CCP.

12. Bail

Bail is a preventive measure where a person is obliged to pay in funds, in the
legal tender of Ukraine, to a special account with the purpose of ensuring the
observance by the suspect, accused of obligations imposed on him, on condition of
reverting the paid-in funds to the State's revenue in case of non-observance of such
duties. Bail may be paid both by the suspect, accused himself and by any other
physical or legal person (bail bondsman).

The amount of bail shall be determined by investigating judge, court with due

account of circumstances of the criminal offense, of the property and family status of
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the suspect, accused, other data on the person and risks (Art. 177). Bail amount shall
be required to sufficiently guarantee the fulfilment by the suspect, accused of
obligations imposed upon him, and may not be deliberately crippling for him. The
amount of bail depends on the gravity of the allegedly committed criminal offence
and provided for by Art. 182 § 5. At the same time, in exceptional cases, where the
investigating judge or the court finds that the bail in the amount specified will not
suffice to ensure fulfilment of the obligations imposed on a person suspected of or
charged with the commission of a grave or especially grave offence, the bail may be
established in the amount exceeding 80 or 300 times the subsistence level for able-
bodied people.

In case of non-fulfilment of his duties by the bail bondsman as well as in case
that the suspect or accused person, upon proper notice, fail to appear on summons
before the investigator, public prosecutor, investigating judge, court without a valid
excuse, or failed to inform of the reasons for non-appearance, or violated any other
duties imposed upon him in connection with the measure of restraint, the bail shall be
reverted into the State's revenue.

Where bail is reverted into the State's revenue, the investigating judge, court
shall decide the issue of applying to the suspect or accused person another measure of
restraint in form of bail in a higher amount or another measure of restraint.

13. House arrest

House arrest is the preventive measure where person, who is suspected or
accused of committing a crime punishable by imprisonment, is prohibited to leave
his/her home on the 24-hour basis or during a certain period of day.

A ruling on application of the measure of restraint in the form of house arrest
shall be transferred for execution to the body of National police at the suspect's,
defendant's place of residence.

Officers of the body of National police may, with the purpose of exercising
control over the behaviour of the suspected, accused that is under house arrest, come
to the person's home, demand oral or written explanations regarding issues related to
the carrying out of duties imposed on his/her, and use electronic means of control.

The term of validity of the order issued by an investigating judge concerning
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the period of keeping a person under a house arrest may not exceed two months. If
necessary, the period of house arrest may be extended upon request of public
prosecutor within the framework of pre-trial investigation. The aggregate duration of
house arrest during pre-trial investigation may not exceed six months. Upon
termination of this period, the ruling concerning application of the measure of
restraint in the form of house arrest shall be valid no longer, and the measure of
restraint shall be deemed cancelled.

14. Custody.

Keeping in custody is an exceptional measure of restraint enforced exclusively
if public prosecutor proves that none of the less strict measures of restraint can
prevent risks (Art. 177), except for the case, when the person concerned is suspected
or accused of having committed the crimes specified by Art. 109-114', 258-258°,
260, and 261 of the Criminal Code of Ukraine. In that case, the custody is the only
preventive measure that can be applied to the person.

Under Art. 183 § 2 of the CCP custody can be applied to:

1) a person suspected of or charged with an offence the primary punishment
for which is a fine in the amount exceeding 3000 times the minimum citizen's
income, except for where the prosecutor, in addition to the grounds (Art. 177), has
proven that the suspect (accused) failed to fulfil the obligations imposed upon him by
an earlier applied preventive measure or failed to comply with the requirements
concerning depositions of bail and submission of documentary proof of such
deposition;

2) a person with prior record of convictions who is suspected of or charged
with an offence punishable by imprisonment of up to 3 years, except for where the
prosecutor, in addition to the grounds (Art. 177), has proven that such person, while
being at large, was fleeing pre-trial investigation or trial, obstructed criminal
proceedings or has been notified of suspicion in the commission of another offence;

3) a person without prior convictions who is suspected of or charged with an
offence that is punishable by imprisonment of up to 5 years, except for where the
public prosecutor, in addition to the grounds (Art. 177), has proven that such person,

while being at large, was fleeing pre-trial investigation or trial, obstructed criminal
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proceedings or has been notified of suspicion in the commission of another offence;

4) a person without prior convictions who is suspected of or charged with an
offence punishable by imprisonment of more than 5 years;

5) a person with prior record of convictions who is suspected of or charged
with an offence punishable by imprisonment of up to 3 years;

6) a person wanted by competent authorities of a foreign state for commission
of a criminal offence in connection with which the issue of extradition to such
foreign state for the purpose of instituting criminal proceedings against him or
execution of the sentence may be decided.

The investigating judge, court when making a ruling on application of custody
as a measure of restraint must determine the amount of bail sufficient for ensuring
that the suspect or the accused should comply with the duties.

However, under Art. 183 § 4 investigating judge, court when rendering a
decision on application of custody as a measure of restraint taking into account the
grounds and circumstances (Art. 177 and 178) may put aside a decision on the
amount of bail in criminal proceedings:

1) in the matter of a violent offence or one involving threat of violence;

2) 1in the matter of an offence causing death of an individual;

3) in regard of the person who has violated the terms of a bail selected earlier
as a measure of restraint, within the same set of proceedings.

The investigating judge, court when making a ruling on application of custody
as a measure of restraint shall be required to determine the amount of bail sufficient
for ensuring that the suspect or the accused should comply with the duties provided
for by the Code, except otherwise is provided under Art. 183 § 4.

15. Detention of a person.

Detention of a person is a provisional measure of restraint, the maximum
duration of which is limited to 72 hours from the moment of detention. According to
the CCP there are the following types of arrest:

1) detention upon an investigating judge's or court's ruling to grant
permission for detention with a view to compelled appearance (Art. 190-191);

2) lawful detention (Art. 207);
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3) detention by a competent official (Art. 208);

4) detention for extradition (Art. 582);

Detention upon an investigating judge's or court's ruling to grant permission
for detention with a view to compelled appearance. The measure is applied to a
suspect (accused) for compelled appearance for participation in consideration of a
motion on enforcement of a measure of restraint in the form of custody.

The measure is applied upon prosecutor's or investigator's (upon approval of
prosecutor) motion that may be filed:

1) concurrently with filing a motion on enforcement of a measure of restraint
in the form of custody or on a change of a measure of restraint to custody;

2)  after filing a motion on enforcement of a measure of restraint and prior
to the appearance of the suspect or accused in court on grounds of court summons;

3) following the non-appearance of the suspect, accused on court summons
for participation in consideration of a motion on enforcement of a measure of
restraint in the form of custody and the investigating judge's, court's lack information
as of the beginning of court session about valid reasons that impede his timely
appearance.

Lawful detention. Such type of detention can be applied by anyone without a
ruling of investigating judge (court):

1) when someone commits or attempts to commit a criminal offence;

2) immediately after the commission of a criminal offence or during hot
pursuit of the person who is suspected of having committed it.

After the detention everyone, who is not a competent official (person
empowered by the law to execute apprehension) shall have the duty to immediately
bring a detainee to a competent official or immediately inform the competent official
of the apprehension and whereabouts of the individual suspected of the commission
of criminal offence.

Detention by a competent official. A competent official has the right to
apprehend without investigating judge's, court's ruling an individual suspected of the
commission of crime for which a punishment of imprisonment is stipulated, only in

casc:
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1) this person was caught upon committing a criminal offence or making an
attempt to commit it;

2) if immediately after the commission of crime, an eye-witness, including the
victim, or totality of obvious signs on the body, clothes or the scene indicates that
this individual has just committed the crime;

3) if there are reasonable grounds to believe that a person suspected of
committing a grave corruption offence or that of special gravity can flee in order to
avoid criminal responsibility.

It is also possible for a competent official to apprehend a person without a
warrant of the investigating judge or court but only if a person concerned is
suspected of a crime the primary punishment provided for which being a fine in
excess of 3000 times the tax-exempt minimum citizen's income and also only if the
suspect has defaulted on the duties imposed upon him when a measure of restraint
was established or failed to comply as prescribed with the requirements concerning
deposition of bail and submission of documentary proof of such deposition.

Detention for extradition. The measure is applied by a competent official to a
person wanted by a foreign state in relation of committing a criminal offense for its
extradition.

The person shall be released if:

1) within sixty hours after detention the person was not taken to an
investigating judge for entering a request for choosing a preventive measure against
this person in the form of a provisional or extradition arrest;

2) circumstances have been established under which the extradition is not

performed.
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THEME 7. REPAIR (COMPENSATION) OF DAMAGE IN

CRIMINAL PROCEEDINGS

LEARNING OUTCOMES
The objective is to provide students with the knowledge of means of reparation

of damage caused by a criminal offence within the criminal proceedings of Ukraine.

QUESTIONS COVERED

1. Types of repair (compensation) of damage in criminal proceedings.

2. Definition, subject matter, grounds, and importance of civil action in
criminal proceedings.

3. Civil plaintiff, his/her criminal procedural status. Civil defendant, his/her
criminal procedural status.

4. Representative of civil plaintiff, his criminal procedural status. Legal
representative of plaintiff, his criminal procedural status.

5. General characteristics of civil proceedings (pre-trial and judicial

proceedings).

LEARNING MATERIALS

1. Types of repair (compensation) of damage in criminal proceedings.

The CCP prescribes the cases, grounds and procedure of repair (compensation)
of damage during criminal proceedings by the Chapter 9, where the possibility is
enshrined of repair (compensation) of damage caused to the victim, the territorial
community, the state as a result of criminal offence (Art. 127129 of the CCP) as well
as repair (compensation) caused by illegal decisions, actions or omission (Art. 130 of
the CCP).

In order to repair (compensate) the damage caused to the victim in criminal

proceedings, the CCP prescribes a several methods:

a) voluntary reimbursement of damage by suspect, accused;

b) bringing a civil action;
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c) compensation by the state;

d) restitution.

Suspect, accused, as well as upon his consent any other physical or legal
person, shall have the right at any stage of criminal proceedings, to repair the damage
caused to the victim, the territorial community, the state as a result of criminal
offence.

The damage caused by criminal offence or other socially dangerous act may be
recovered by a court decision made as a result of bringing of a civil action in criminal
proceedings.

In accordance with Art. 127 § 3 of the CCP, the damage caused to the victim
by criminal offence shall be repaired to him from the State Budget of Ukraine as
prescribed by law.

In addition, the repair of damage can be made by returning the money,
valuables, and other property that has been an object of criminal violation or another
socially dangerous act and recognised, as a rule, as material evidence in the
proceedings (Art. 100 of the CCP).

Under Art. 130 of the CCP, the repair (compensation) of damage caused by
illegal decisions, actions or omission of the agency carrying out operative-detective
activities, pre-trial investigation, public prosecutor's office or court shall be repaired
by the state from the State Budget of Ukraine.

2. Definition, subject matter, grounds, and importance of civil action in
criminal proceedings.

Civil action in comparison to other forms of repair of damage has the
advantage that its application in the criminal proceedings is carried out with the
active involvement of the parties that leads to more comprehensive analysis of all
facts of the case that concern the character and amount of caused damage and
resolving the issues of its repair.

It should be noted that there is the issue of the possibility of bringing a civil
action, if the harm was caused as a result of a socially dangerous act by a person who

has reached the age of 11 but has not reached the age of criminal responsibility (by
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comparing and analysing Art. 127 § 1 and Art. 129 § 1 of the CCP).

The claim for repair (compensation) of damage may also be brought in civil
proceedings, however, the simultaneous process by the criminal court and civil action
court has a number of significant advantages aimed at strengthening the rights of
citizens and legal entities who have been harmed from the offense or socially
dangerous act, and prompt and more complete repair (compensation).

The legal nature of a civil action is ambiguous; it can only be described
through a comprehensive analysis of its material and procedural aspects. Material
nature is determined by the field of substantive law, the rules of which are regulated
by the controversial material and legal relations that have arisen between the plaintiff
and the defendant, from which the former issues his claim to the latter; procedural -
procedural form, by means of which the plaintiff's material and legal requirement is
enforced. Since the same claim for compensation is filed and considered in the
criminal proceedings, then, of course, and its procedural nature can only be criminal
procedural. Thus, a civil action in criminal proceedings has a dual legal nature:
material legal (civil) and procedural legal (criminal procedural) nature.

In general, the subject of a claim is a material legal claim of the plaintiff to
the defendant arising from the controversial legal relationship. In criminal
proceedings, the subject of a civil claim is a claim for repair (compensation) for
damage caused by a criminal offense or other socially dangerous act.

There are three types of damage that could be caused by a criminal offence
within criminal proceedings: moral, physical or pecuniary, which is the basis for
recognizing a person as a victim (Art. 55 § 1 of the CCP). At the same time, the CCP
provides the possibility of compensation for moral damage only to a victim - an
individual; a legal entity has the right to claim compensation only for pecuniary
damage (Art. 55, 61 of the CCP).

Grounds for a civil action are the circumstances (legal facts), the presence or
absence of which the law links with the emergence, change or termination of material
relations between the parties, namely the event of a criminal offense that caused the

damage; damage, claim for compensation of which is filed in a civil action; causal
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link between the criminal offense and the damage caused.

The identified subject and grounds form the content of civil action, as well as
determine the limits and direction of proceedings for a civil action in criminal
proceedings.

3. Civil plaintiff, his/her criminal procedural status. Civil defendant, his/her
criminal procedural status.

A civil plaintiff in the criminal proceedings is an individual who has suffered
pecuniary and/or moral damage caused by a criminal offense or other socially
dangerous act, as well as a legal person who caused pecuniary damage by a criminal
offense or other socially dangerous act and which, in accordance with the procedure
established by the CCP, filed a civil suit. At the same time, the law links the
possibility of acquiring the status of a civil plaintiff to a natural person with the task
of pecuniary and/or moral damage, and the legal entity is only pecuniary damage.

The current CCP does not require to adopt a separate decision to recognize a
person as a civil plaintiff, therefore a ground to obtain the status of a civil plaintiff is
to submit a civil claim in the written form to an investigating body or court (Art. 61 §
2 of the CCP), which must comply with the requirements established for actions
brought in the order of civil proceedings (Art. 128 § 4 of the CCP). From that
moment the rights and obligations of a civil plaintiff arise.

Since a civil plaintiff can, in essence, be the victim, the CCP granted a civil
plaintiff with same rights and obligations the victim has, in so far as they relate to the
civil action.

Some of the rights of a civil plaintiff are:

- the right to promptly accept and register a civil action and receive a
document confirming its acceptance and registration from the authorized body to
which it was submitted;

- the right to submit documents, items, information for the confirmation of a
civil action;

- the right to have a representative and at any time during the criminal

proceedings to refuse his services;
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- to provide explanations on issues related to a civil action in a native or other
language, which is proficient, at the expense of the state, to use the services of an
interpreter, if he does not speak the state language or language of criminal
proceedings;

- get acquainted and receive copies of materials relating to a civil suit, in the
manner prescribed by the CCP, including after the disclosure of materials in
accordance with Art. 290 of the CCP;

- to take part in certain procedural actions and to use the technical means in
compliance with the requirements of the CCP in carrying out the procedural actions
in which he participates;

- to participate in court proceedings;

- the right to maintain a civil action or to refuse it before the removal of a court
in a deliberating room for a court decision;

- to participate in direct examination of evidence;

- to appeal decisions, actions or omissions of the investigator, prosecutor,
investigator of a judge, court in the manner prescribed by the CCP;

- to file a motion for the attachment of property.

A civil plaintiff is notified about adopted procedural decisions that concern the
civil action and receives the copies thereof in cases and according to the procedure
established by the CCP to inform and send copies of procedural decisions to the
victim (a civil plaintiff has the right to be informed about the adoption, change or
cancellation of the suspect, the accused, measures for ensuring criminal proceedings
(for example, arrest of the property - Art. 173, 174 of the CCP); obtaining a copy of a
verdict or court order (Art. 376 of the CCP) etc.).

There are procedural obligations imposed on a civil plaintiff:

- not to disclose, without the permission of the investigator, prosecutor, court,
information that became known to him in connection with participation in criminal
proceedings and which constitute a secret protected by law;

- to comply with the lawful requirements and procedural decisions of the

investigator (Art. 40 § 5 of the CCP) and the prosecutor (Art. 36 § 1 of the CCP);
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- to comply with the instructions of the presiding judge (Art. 329 § 2 of the

CCP);

- to observe the order in the court session (Art. 329 § 2 of the CCP).

A civil defendant in a criminal proceeding may be a natural or legal person
who, by virtue of law, bears civil liability for damage caused by criminal acts
(inaction) of a suspect, accused or insane person who committed a socially dangerous
act and who has been subjected to civil action in the procedure established by the
CCP.

A claim for compensation for damage caused by a criminal offense in criminal
proceedings under the general rule shall be brought to the person causing the damage,
that is, to the suspect, the accused - the responsible for the moral and material
damage caused to a victim. However, often this responsibility rests not on the
suspect, the accused, but on other persons who, in the cases specified by law, bear
civil liability for damage caused by criminal acts (inactions) of the accused.

A civil defendant has the rights and obligations provided for by the CCP to the
suspect, the accused, in so far as the civil action is concerned and arise from the
moment the claim is filed to the pre-trial investigation body or court. In addition, he
has the right to admit the claim in whole or in part or to object it. A civil defendant is
informed on the basis of the procedural decisions in the criminal proceedings
concerning the civil claim and receives copies thereof in the cases and according to
the procedure established by the CCP for informing and sending copies of procedural
decisions to the suspect, the accused.

4. Representative of civil plaintiff, his criminal procedural status. Legal
representative of plaintiff, his criminal procedural status.

A representative of a civil plaintiff or a civil defendant is an independent,
capable party to the criminal proceedings, specifically authorized by these persons to
exercise their complex procedural rights and duties, in order to protect and preserve
the rights and legitimate interests of the civil plaintiff or civil defendant.

Representatives of the civil plaintiff and the civil defendant - of natural person

can be only persons who have the right to defend themselves in the criminal
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proceedings, that is, attorney (Art. 45 of the CCP), and for a legal entity it is its head,

another person authorized by law or founding documents, an employee of the legal
entity by power of attorney, as well as a person who has the right to be a defence
counsel in a criminal proceeding.

All mentioned persons are allowed to participate in criminal proceedings as
representatives of civil plaintiff and civil defendant only after confirmation of their
authority by documents:

1) a certificate of the right to engage in advocacy and a warrant or contract
with a lawyer, or on behalf of a body (institution) authorized by law for free legal aid
- if the representative is a person who has the right to be a defence counsel in a
criminal proceeding;

2) duly certified copies of the constituent documents of a legal entity - if the
representative is the head of a legal entity or another person authorized by law or
constituent documents;

3) power of attorney on behalf of the legal entity - if the representative is an
employee of a legal entity that is a civil plaintiff or civil defendant.

The representative can enjoy all procedural rights of a civil plaintiff, a civil
defendant whose interests he represents.

In addition to these rights, representatives of civil plaintiff, civil defendant,
although this is not explicitly enshrined in the CCP, bear the responsibilities assigned
to the civil plaintiff and civil defendant respectively. If there are the circumstances
excluding participation in a criminal proceeding of a representative (Art. 78 of the
CCP), such person should refuse to perform the duties to represent the victim in the
given proceedings and declare the self-disqualification.

The legal representative of a civil plaintiff is an independent participant in
the criminal proceedings, which, in accordance with law, enters in the proceeding in
order to protect the rights and legitimate interests of a person who, for objective
reasons, 1s deprived of the opportunity to defend his legitimate interests
independently.

It is possible to distinguish two separate factual grounds for participation in
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criminal proceedings of such an actor as a legal representative:

a) the fact of a minor civil plaintiff,

b) recognition in accordance with the procedure established by civil law
incapacitated or limited capacity, which must be reflected in the materials of the
criminal proceedings (copy of the birth certificate, passport or court decision
declaring a person incapacitated or restricted).

Under Art. 128 of the CCP, to defend the interests of minors and persons
recognized as incapacitated or restricted by law, civil action may be brought by their
legal representatives. As legal representatives of a civil plaintiff, parents (adoptive
parents) may be involved, and in the absence of them - custodians or caregivers of a
person, other elderly close relatives or family members, as well as representatives of
the guardianship and care institutions, institutions and organizations, under
guardianship or whose guardianship 1s minor, incapacitated or limited capable (Art.
44 § 2 of the CCP).

The moment when a person acquires the procedural status of a legal
representative of a civil plaintiff is connected with the fact of involving him in
participation in criminal proceedings by the appropriate authorizing body that
conducts criminal proceedings. Involving a legal representative, the investigator, the
prosecutor decides, and the investigating judge, the court - orders a ruling, a copy of
which is given to a legal representative (Art. 44 § 3 of the CCP).

In the absence of a civil plaintiff, parents, adopters, custodians, caregivers,
other adult relatives or family members, investigators, prosecutors or courts are
required to involve the representatives of the guardianship and guardianship
authorities as legal representatives. In case actions or interests of the legal
representative contradict the interests of the person he represents, by the decision of
the investigator, the prosecutor, investigator of the judge, the court, such legal
representative is replaced by another person from the list of persons specified in Art.
44 § 2 of the CCP (Art. 44 § 4 of the CCP). Such a decision is made in the form of a
resolution (ruling) and must be motivated. Consequently, a legal representative who

acts contrary to the legitimate interests of the persons whom he represents cannot be a
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legal representative.

From the moment of the involvement in the proceedings, a legal representative
of the victim enjoys the rights of a civil plaintiff.

The legal representative of a civil plaintiff may also be charged with particular
duties: to arrive at the request of an investigator, a prosecutor, an investigating judge,
a court, and in case of impossibility to arrive at the requested time he should inform
the specified persons in advance; to inform a civil plaintiff of the request to an
investigator, prosecutor, investigator, judge or court (Art. 489 of the CCP), obey the
lawful requirements and orders of the investigator, prosecutor, investigating judge,
court.

A legal representative of a civil plaintiff must be informed of his due
procedural rights and obligations. Such a notification must be made by a person who
engages the actor in criminal proceedings, by handing a memo to a legal
representative of his procedural rights and duties as well as explanations if requested.

5. General characteristics of civil proceedings (pre-trial and judicial
proceedings).

According to Art. 127 of the CCP a person who has sustained pecuniary
and/or moral damage by a criminal offense or other socially dangerous act has the
right to bring a civil action to a suspect, accused or to a natural or legal person who is
legally civilly responsible for damage caused by acts of a suspect the accused or
insulting person who committed a socially dangerous act during the criminal
proceedings before the trial began.

However, under the current CCP, it is problematic to determine the start of the
trial, because under Art. 347 of the CCP, the trial begins with the announcement by
the prosecutor of a summary statement of the indictment, if the participants in the
trial did not file a request for the announcement of the indictment in full, however, by
that time at the preparatory steps of the CCP does not provide for the possibility of
filing any applications or petitions, a civil action, therefore, in essence, a civil action
can be brought before the opening of a court session (Art. 342 of the CCP). Thus,

according to the CCP, a civil action can be brought only in two stages: during the
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pre-trial investigation, and during the preparatory trial.

The form and content of the action must be in line with the requirements
established for actions brought in accordance with the rules of civil proceedings.

The procedural prerequisites for initiating a civil claim are:

a) the commencement of criminal proceedings;

b) the applicant's procedural legal capacity and liability;

c) the presentation of a civil action before the trial;

d) the absence of a court decision which came into force and was pronounced
on a dispute between the same parties on the same subject and on the same grounds
or a decision to accept a refusal of the plaintiff from the claim or the approval of a
settlement agreement between the parties.

Proving the grounds and scope of a civil action, unlike in civil proceedings,
where the burden of proof of the circumstances lies on the party as the basis of their
claims and objections relies on it (Art. 60 of the Code of Civil Procedure of Ukraine),
in criminal proceedings it rests with the investigator and the prosecutor.

Civil action in criminal proceedings is considered by the court according to the
rules established by the CCP. If the procedural relations that arose in connection with
a civil action are not regulated by the CCP, they are subject to the rules of the Code
of Civil Procedure of Ukraine, provided that they do not contradict the principles of
criminal proceedings.

Denial of a claim in civil, economic or administrative proceedings shall
deprive a civil plaintiff of the right to bring the same claim in a criminal proceeding.
A person who has not filed a civil action in criminal proceedings, as well as a person
whose civil action is left without consideration, has the right to present the action in
accordance with the order of civil proceedings.

The settlement of a civil action in criminal proceedings is as follows. First, by
adopting a conviction, when ruling on the application of compulsory measures of a
medical or educational nature, the court, depending on the evidentiary nature of the
grounds and the amount of the claim, may sustain the civil action in full or in part.

Secondly, the court may dismiss a civil action or leave it without consideration
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(undecided). In case of establishing the absence of the fact of a criminal offense, the
court dismisses the action, and in case of acquittal of the accused due to absence of
elements of crime or his non-involvement in a criminal offense, as well as in cases
provided for in Art. 326 § 1 of the CCP, the court leaves the action without
consideration (undecided).

Leaving the action without consideration (undecided) means that the victim
(civil plaintiff) may bring a civil action to a court within civil proceedings in relation
to the same facts. Such procedure, in general, does not violate the presumption of

innocence'’.
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THEME 8. RECORDING CRIMINAL PROCEEDINGS.
PROCEDURAL DECISIONS

LEARNING OUTCOMES
The objective is to provide students with the overview of means of recording
used in criminal proceedings as well as types and forms of criminal procedural

decisions taken in the course of criminal proceedings.

QUESTIONS COVERED
1. Recording of criminal proceedings: the forms and importance.
2. Reports and annexes to reports. Use of technical means for recording
criminal proceedings. Journal of court session.
3. Procedural decisions: the definition and types.

4. Notice in criminal proceedings.

LEARNING MATERIALS

1. Recording of criminal proceedings: the forms and importance.
The CCP prescribes the following forms in which criminal proceedings should

be recorded:
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a) on a report;

b) on a medium on which criminal proceedings are recorded with the use of
technical means;

¢) 1inajournal of court session.

In the abovementioned forms the criminal proceeding is being recorded in pre-
trial proceedings as well as in the court proceedings. It is necessary to mention that
the main form of recording of pre-trial proceeding is a record and technical means
and of court proceeding - the forms are technical recording and journal of court

session.

Recording of criminal proceedings must provide, firstly, execution of one of
the main foundations of the judiciary, enshrined in the Constitution of Ukraine (Art.
129 § 3 (7)) - openness of trial and its complete recording by technical means,
violation of which leads to annulment of the judicial decisions. Besides that, the
importance of recording of criminal proceedings enshrines the possibility to check
the legality, validity and motivation of procedural decisions, restoration of violated
rights and legitimate interests, facilitates the parties of criminal proceedings to
substantiate legal positions and appeal against the decisions taken, as well as the
actual recording of criminal proceedings determines such a feature in the criminal
procedure as attestation character, providing the process to prove. Recording of
criminal proceedings in any other forms, except those specified in Art. 103 of the
CCP, is not allowed.

2. Reports and annexes to reports. Use of technical means for recording
criminal proceedings. Journal of court session.

Reports are information that evidence acts that consolidate the content and the
results of certain procedural actions.

If during pre-trial investigation, a procedural action may be recorded with
technical means, the appropriate entry should be made in the record. Consequently, if
an interrogation is recorded with technical means, the text of testimony may not be
entered in the relevant record on condition that none of the participants in this

procedure insists upon this. In such a case, the entry should be made in the report that
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the testimony has been recorded on a medium that is attached to the record.

A report made by means of sound and video recording equipment during the
conduct of the search by the investigator, the prosecutor, is an integral attachment to
the report. The actions and circumstances of the search that are not recorded in the
report cannot be entered into the search report and used as evidence in criminal
proceedings.

The report must contain of an introduction, descriptive part and final part.

Introduction contains the information on: the place, time and name of the
procedural action; individual who conducts the procedural action (first name, last
name, patronymic, position held); all those present during the conduct of procedural
action (first name, last name, patronymic, age and place of residence); information
that participants to procedural action were advised in advance on the use of technical
means for recording; characteristics of such technical means, which were used in the
course of procedural action, conditions and procedure for the use thereof.

Descriptive part contains information on: sequence of actions; knowledge
obtained as a result of procedural action, important for the particular criminal
proceedings, including discovered and/or provided objects and documents;

Final part contains information on: objects and documents seized and the way
in which they have been identified; the way in which participants were acquainted
with the report; comments on, and amendments to the written report by the
participants to procedural action.

Before signing the report of procedural action, the participants shall be given
the possibility to review its text. If there are any comments and amendments, they
should be indicated in the protocol before the signing.

If a person, because of his physical disabilities or any other reasons, cannot
personally sign the report, such a person reviews the report in the presence of his
defence counsel (legal representative) who attests with his signature the contents of
the report and the fact that disabled person cannot sign the report personally. If the
person who participated in the conduct of procedural action refused to sign the

record, this is mentioned in the record, and such a person shall be given the right to
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explain in written the reasons thereof, these explanations being entered in the report.
The fact of refusal to sign the report and of the provision of written explanations with
regard to reasons for the refusal shall be attested by the signature of his defence
counsel (legal representative), and where this is not available, this shall be signed by
attesting witnesses.

The report can include different attachments. The following may be:

1) specially prepared copies, samples of items, objects and documents;

2) written explanations of the specialists who participated in the conduct of
procedural action concerned;

3) verbatim record, audio, video recording of the procedural action
concerned;

4) photos, schemes, moulds, computer data, and other materials, which
explain the contents of the record (Art. 105 § 2 of the CCP).

Annexes to the report shall be duly prepared, packed to ensure their secure
preservation, as well as they should be attested by signatures of the investigator,
prosecutor, specialist, other individuals who participated in preparation and/or seizure
of such annexes.

The widespread use of technical means of recording in the criminal
procedure is one of the ways of qualitative and effective implementation of this
activity, and is one of the essential conditions for achieving the objectives of the
criminal proceedings. However, in practice, it often happens that, even if it is
necessary, these means of recording are not used due to the low level of knowledge,
skills and abilities of the actors of criminal procedural activity on the use thereof. The
inadequacy of their use exists also due to the fact that law enforcement agencies are
not equipped with technical means of recording.

In the current CCP, the legislator instead of the traditional notion of «scientific
and technical means» applied a more modern and precise term that of «technical
means of recording»; and such means include: devices, means, tools used for the aim
to prevent crimes, recording of the material situation of scenes of commission of

criminal acts, the course and results of the conduct of investigative (search) actions,
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collecting of material evidence, their examination, criminal procedure registration,
search and apprehension of criminals, examination of material evidence during
forensic examination' .

Decision on recording of the procedural action with the use of technical means
during pre-trial proceedings shall be taken by the person who conducts the procedural
action concerned. However, the law prescribes particular cases of obligatory use of
recording means: on the motion of parties of procedural actions or on statutory
provision in the law on carrying out particular procedural actions, there is necessary
recording by technical means of the court proceedings. For instance, during a search,
the sound and video recording is mandatory. In addition, the defence party has the
right to record the search using a camcorder or other device.

Participants to a procedural action shall be advised in advance that during the
procedural action technical means of recording are used.

Records of criminal proceedings shall contain originals of mediums on which
the procedural action was fixed, with reserve copies kept separately.

Recording of criminal proceedings in court during court session with technical
means shall be compulsory. Where all the persons participating in court proceedings
fail to arrive to a court session or where a court, pursuant to provisions of the CCP,
proceeds in the absence of such persons, the criminal proceedings in court are not
recorded with the use of technical means.

An investigating judge may limit or prohibit access of participants of criminal
proceedings of the defence party to the results of the technical record in order to
prevent the disclosure of information of the pre-trial investigation if the investigator
provided the reasons for the request for a search, the prosecutor provided the results
of conducting the secret investigating (detective) actions.

Participants in the court proceedings may obtain a copy of recording of the

court session made with the use of technical means.

1 . . . )
For more detailed analysis see also: KepeBuu O. B. 3actocyBaHHs TeXHIYHHX 3aco0iB

¢dixcyBanns 3a HoBuUM KIIK VYkpaimm / O. B. KepeBuu // HaykoBwuii BicHuK JIBBIBCHKOTO

JIep>KaBHOTO YHIBEpCUTETY BHYTpIIIHIX crpaB. - 2013. - Ne 1. - C. 367-375.
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Failure to use technical means for the purpose of recording criminal
proceedings where their use is mandatory shall render the proceeding and any
findings made as result of it invalid unless the parties do not object to recognize such
proceedings and findings made as a result of it as valid.

During court session, a journal of court session shall be executed which
contains the following:

1) name and composition of the court (investigating judge);

2) identifying details of criminal proceedings and information on
participants to criminal proceedings;

3) date and time when court session started and ended;

4) time, number and name of procedural action which is conducted during
court session, as well as objects, documents, investigating (detective) action records
and annexes thereto, which have been transferred to court in the course of procedural
action;

5) court rulings adopted by court (investigating judge) without retiring in
deliberation room;

6) other information as specified by the CCP.

A journal of court session shall be executed and signed by the court session
secretary.

Besides that, in the end of the pre-trial proceedings a register of pre-trial
investigation proceedings records must be prepared. Register of pre-trial
proceedings records shall be prepared by investigator or prosecutor and sent to court
together with the indictment. Register of pre-trial proceedings records shall contain:

I) number and name of procedural action which was conducted during pre-
trial investigation, as well as the time when it was conducted;

2) requisites of procedural decisions taken during pre-trial investigation;

3) type of the measure to ensure criminal proceedings, date and period of
its application

3. Procedural decisions: the definition and types.

As mentioned above, one of the requirements of the criminal procedure form is
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the written consolidation of all procedural actions and procedural decisions taken in
certain procedural documents that are divided into two following types: 1) reports
and 2) procedural decisions.

Reports of procedural actions only certify the fact of carrying out, the content
and results of certain procedural actions, such as investigating (detective) actions.

Contrary to the reports, procedural decisions are legal acts related to the
resolution of legal issues that arise during proceedings and contain power rulings
regarding the commission of certain legal acts.

Procedural decisions have certain features:

- the decisions are made only by authorized actors of the criminal procedure
which use their powers within their competence;

- decisions express the ruling; decisions create, change or terminate criminal
procedural relations, decisions confirm existence or absence of material legal
relations;

- decisions are expressed in the form prescribed by law, resolutions, decrees,
indictments, sentences.

The features of criminal procedural decisions are their legitimacy,
reasonableness, and validity.

Procedural decisions shall be all the decisions taken by pre-trial investigation
agencies, prosecutor, investigating judge and court.

Court's decision shall be delivered in the form of ruling, writs or judgment,
which should meet requirements of Art. 369, 371 to 374 of the CCP.

Investigator, prosecutor's decisions must take the form of orders. Also, the
procedural decision is prosecutor's indictment by which a prosecutor press charges
against an accused of committing the crime and with which the completion of pretrial
investigation is connected.

Orders shall be issued in the cases as specified in the CCP and also, whenever
an investigator finds it necessary.

Decision of the investigator, prosecutor shall consist of 3 parts:

1) introductory part; 2) statement of reasons; 3) operative part (Art. 110 § 5 of the
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An indictment shall be drawn up by investigator, following which it shall be
approved by prosecutor. Indictment may be drawn up by prosecutor, in particular, if
he does not agree with the indictment drawn up by investigator.

An indictment shall contain the following:

1) name of criminal proceedings and registration number thereof;

2) Dbiographical particulars of every accused (last name, first name,
patronymic, date and place of birth, place of residence, nationality);

3) biographical particulars of every victim (last name, first name,
patronymic, date and place of birth, place of residence, nationality);

4) last name, first name, patronymic and position of investigator, prosecutor;

5) description of actual circumstances of criminal offence, which the
prosecutor finds established, and legal qualification of criminal offence, with
reference to provisions of law and article (article part) of Ukraine's law on criminal
liability, and charges as such;

6) circumstances that aggravate or mitigate the punishment;

7) amount of damage caused as a result of criminal offence;

8) such grounds for application of criminal measures to the legal person as
the prosecutor deems to have been established;

9) amount of expenses on committing an expert (where expert examination
was conducted during pre-trial investigation);

10) date and place of drawing up and approval.

Indictment is signed by investigator and prosecutor who approved it, or only
by prosecutor if he drew it up alone.

Attached to the indictment shall be:

1) the register of materials of pre-trial proceedings;

2) civil action, if any entered during pre-trial investigation;

3) the suspect's acknowledgement of his receipt of a copy of indictment,
copy of the civil action, if any is entered during pre-trial investigation, and that of the

register of materials of pre-trial proceedings;
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4) acknowledgement or any other document confirming the civil defendant's
receipt of a copy of the civil action, if any entered during pre-trial investigation
against a person other than a suspect;

5) a note on the legal person in whose respect proceedings are taken,
indicating the name of the legal person, its legal address, settlement account,
identification code, date and place of state registration.

Procedural decisions made in the framework of authority of the corresponding
actors are obligatory for every natural and legal person (Art. 36 § 1, Art. 40 § 5, Art.
21 § 2 of the CCP), and binding character is one of the main foundations of the
criminal proceedings.

4. Notice in criminal proceedings

Notice in criminal proceedings is a procedural action through which
investigator, prosecutor, investigating judge or court notifies a certain participant to
criminal proceedings of the date, time and place of conducting the procedural action
concerned, or of procedural decision taken, or of conducted procedural action.

Notification of participants in criminal proceedings in respect of conducting
procedural actions shall be made in case where the participation of such persons is
not mandatory.

Notice in criminal proceedings shall be made in cases specified by the CCP, in
accordance with the procedure established in Chapter 11 of the CCP, with the
exception of provisions regarding the content of the notice and consequences of non-
appearance of a person.

According to the Art. 112 of the CCP notice shall contain:

1) name and position of investigator, prosecutor, investigating judge,
appellation of court that makes the notification;

2)  of the authority, which sends the notice, number of telephone and other
means of communication;

3) name (appellation) of the person being notified and his address;

4) title (number) of criminal proceedings in the framework of which the

notification 1s made;
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5) current procedural status of the person being notified;

6) date, time and place of procedural action in relation to, which the notice is
sent to the person;

7) substance of the procedural action (actions) that will be conducted, or the
procedural action that was conducted, or procedural decision that was taken, of which
the person is being notified;

8) 1indication that participation in procedural action is not mandatory and that
it will be conducted without participation of the person being notified, in case of his
non-appearance;

9) signature of investigator, prosecutor, investigating judge, judge who

makes the summons.
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SEMINAR PROGRAMME

THEME 1. THE CONCEPT, OBJECTIVES, PRINCIPAL
INSTITUTES OF CRIMINAL PROCEDURE AND SYSTEM OF
CRIMINAL PROCEEDINGS OF UKRAINE

1.  The concept of criminal procedure, its relation to criminal justice and
operative and detective activity.

2. Objectives of criminal proceedings.

3. Types and forms of criminal procedure. The form of Ukrainian criminal
procedure. The concept of criminal procedural forms and their differentiation.

4.  Criminal procedure functions: the concept, forms and the system.

5. The concept and system of stages of criminal proceedings of Ukraine.
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1. Ambos, Kai, International Criminal Procedure: 'Adversarial’,
'Inquisitorial’ or Mixed? (2003). International Criminal Law Review, Vol. 3, pp. 137,
2003. URL:https://ssrn.com/abstradM 972247

2. Hylton, Keith N., Economic Analysis of Criminal Procedure (August 7,
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Economics Research Paper No. 14-48. URL:https://ssrn.com/abstradM477425

3. Naumov, Andrey Mikhailovich, The Development of the Forms of
Criminal Procedures in the Russian Legislation (March 1, 2012). Criminal

Proceedings: International Experience and National Traditions,Vladimir, 2012,
URL:https://ssrn.com/abstrad=2247924

4. Parisi, Francesco, Rent-Seeking Through Litigation: Adversarial and
Inquisitorial Systems Compared. International Review of Law and Economics, Vol.
22, No. 2, pp. 193-216, August 2002; George Mason Law & Economics Research
Paper No. 00-28. URL:https://ssrn.com/abstrad=229687

5. Peter H Solomon, Jr, Post-Soviet criminal justice: The persistence of
distorted neo-inquisitorialism. Theoretical Criminology, Vol 19, Issue 2, pp. 159178.

URL:http://www.academia.edu/download/43721769/post-

soviet criminal justice.pdf
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6. 'V Shybiko, ‘The Evolution of Criminal Procedure in Ukraine over 30
Years of Independence’ 2021 3(11) Access to Justice in Eastern Europe 23-51. DOI:
10.33327/AJEE-18-4.3-a000069

7. Pimenns Koucturymitnoro Cyay VYkpainm y cmopaBi  I10JI0
KoHCcTUTyHiMHOCTI ctaTtTi 248-3 IIIIK Vkpainu Bixm 23.05.2001 Ne 6-pn/2001.
URL:http://zakon0.rada. gov.ua/laws/show/v006p710-01

8. T'momiok 1. B. O3Haku KpuMiHAIBHO-TIPOIECYATbHUX (QYHKIIIHN /
I. B. I'moBrok // Mutha cripaBa. 2012. Ne5. Yactuna 2. Kuura 2. C. 70-75. URL:
http://hdl.handle.net/11300/2459

9. TnoBrok I. B. KpuminanbHo-mporecyanbHa (QYHKIIS 3aXHUCTy: HAEsKi
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cycninbeTBo. 2014. Ne3. C. 121-130. URL:http://hdl.handle.net/11300/2542

10. Myp3anoBceka A.B. OCHOBHI TE€H/ICHIII1 PO3BUTKY HAyKH
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education in Ukraine and EU countries: a paradigm shift: Collective monograph.
Riga, Latvia: “Baltija Publishing”, 2021. 488 p. P. 285-310. URL.:
http:// www.baltij apublishing .lv/ omp/index.php/bp/catalog/book/159

11. Cromithiit A. B. Micue 10Cy1I0BOTO pO3CHIiAyBaHHSA Y CUCTEMI CTajii

KPUMIHAJILHOTO TIpoBai>keHHs // HaykoBuii BICHUK Y>KrOpOJChKOIO HaIllIOHATBHOTO
yHiBepcuteTy. Cepis I[IPABO. 2016. Ne 36. Tom 2. URL: http://www.visnyk-
juris.uzhnu.uz.ua/flL.le/No.36/part 2/38.pdf

12. Tpodumenko B. M. Cuctema KpuMiHAJIBHOTO MpoIiecy YKpainu (crmpoba
KoHIenTyanbHoro anamizy) // IlpaBo VYkpainum. 2014. Ne 11. C. 201-208.
URL:http://dspace.nlu.edu.ua/handle/123456789/7529

THEME 2. CRIMINAL PROCEDURAL LAW OF UKRAINE.
CRIMINAL PROCEDURAL LEGISLATION.

I. Criminal procedural law of Ukraine. Subject and method of legal
regulation of criminal proceedings.

2. Rules of criminal procedural law, their structure.

3. Concept, types of sources of criminal procedural law.

4. Operation of criminal procedural legislation in time, space and in respect

of individuals.
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I. O. Kaplina, A Tumanyants, ‘ECtHR Decisions That Influenced the
Criminal Procedure of Ukraine' 2021 1(9) Access to Justice in Eastern Europe 102-
121. DOLI: 10.33327/AJEE-18-4.1-a000048

2. Bosk I. YMoBHU 3acTocyBaHHSI aHAJIOTIl y KPUMIHAIBHOMY CYJOYMHCTBI
Vkpainu // [IpaBo Ykpainu. 2011. Ne 3.

3. JlockyroB T. O. Ilpeamer mnpaBOBOrO pETyJIIOBaHHS Ccepejl 1HIIMX
KaTeropii MpaBOBOr0 PETyNOBaHHS y KpuMiHaibHOMY miporieci / T. O. JlockyToB //
Murtna cnpasa. Ne 1 (97). 2015. C. 272-277.

4. Maxkbpaitn JIx. €Bpomelicbka KOHBEHINSI 3 TpaB JIIOJWHUA Ta
KpumiHanbHuii pouec / Jxepemi Makbpaiin; 2-re sua. Kuis: K.1.C, 2013. 576 c.

5. Tloropeupkuit M. A. KpuMiHaibHO-TIpoIeCyaibHl MPABOBITHOCHUHU:
CTpYyKTypa 1 cuctema: Monorpadis. Xapkis: Apcic, 2002. 160 c.

6. ®yneir T. I. 3actrocyBaHHS NPAaKTUKA E€BPOMNEHCHKOrO Cyay 3 IIpaB
JIIOJIMHY TIPH 371HCHEHH1 TTpaBocyAas: HaykoBo-MeToMUHMM MOCIOHUK JIJIst CY/TiB.
2-re Bua. Bunp., nonos. K., 2015. URL: http://www.osce.org/uk/ukraine/232716

THEME 3: PRINCIPLES OF CRIMINAL PROCEEDINGS

1. The concept of criminal procedure principles. The importance of laying
down principles to ensure correct and accurate application of criminal procedural
law. The system of principles of criminal procedure.

2. General-law principles in criminal proceedings.

3. Inter-branch principles of criminal proceedings.

4. Principles of criminal procedure (pre-trial and court proceedings

principles).

READING

1. Alexander, Larry, What are Principles, and Do They Exist? (June 10,
2013). San  Diego Legal Studies Paper  No. 13-119.  URL:
https://ssrn.com/abstract=2277787

2. Luchtman, Michiel J.J.P., Towards a Transnational Application of the
Legality Principle in the EU's Area of Freedom, Security and Justice? (September
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26, 2013). Utrecht Law Review, Vol. 9, No. 4, p. 11-33, September 2013. URL.:
https://ssrn.com/abstract=2334631

3. Murphy, Cian C., The Principle of Legality in Criminal Law Under the
ECHR (November 16, 2009). European Human Rights Law Review, Vol. 2, p. 192,
2010. URL: https://ssrn.com/abstract=1513623

4. van Kempen, Piet Hein, Criminal Law and Human Rights (Introduction)
(April 15, 2017). P.H.P.HM.C. van Kempen (ed.), Criminal Law and Human
Rights, The International Library of Essays on Criminal Law, England/USA:
Ashgate, 2014. URL: https://ssrn.com/abstract=2953285

5. baymin O. B. BepxoBeHCTBO mpaBa 1 3aKOHHICTh B KPHUMIHAJILHOMY
nporieci Ykpainu // URL:http://www.corp-lguvd.lg.ua/d120102.html

6. Johnson, Joel S., Benefits of Error in Criminal Justice (May 8, 2015).
102 Va. L. Rev. 237 (2016). URL:https://ssm.com/abstract=2604146

7. Laudan, Larry, The Presumption of Innocence: Material or Probatory?
(June 29, 2008). URL:https://ssrn.com/abstract=1152886

8. Vervaele, John A.E., The Transnational ne bis in idem Principle in the
EU: Mutual Recognition and Equivalent Protection of Human Rights. URL:
https://ssrn.com/abstract=991551

9. Berepa-IxxeBcbka 1.B. 3abe3neueHHsa npaBa Ha HEIOTOPKAHHICTh KUTIA

YW 1HIIOTO BOJIOJIHHS OCOOM B KPHMMIHAJIBHOMY IMPOBAJKEHHI: MOHOrpadis. HayK.
pea. O.I'. lluno. Xapkis: IIpaso, 2019. 232 c.

10. Bomommua B.K. Ilomo oxpemMux acmekTiB peamnizauii MNPUHIHITY
OPOMOPIIAHOCTI MiJ] 4Yac 3acTOCYBaHHS 3alOO0DKHHUX 3aXOJiB B KPUMIHAJIBHOMY
npoBapkeHHl // MOpumuunuii HayKoBHM eneKTpoHHUM >kypHasi. Ne 6. 2019
http://www.lIsej.org.ua/index.php/arkhiv-nomeriv

11. Kapabyr JI. B. "Po3yMHICTh CTpPOKIB" SIK NPHUHIHUI KpPUMiHAIBHO-
nporecyaibHO1 AisibHOCTI // Yaconuc AkaneMii agBokatypu Ykpainu. - 2012. - No2
(15). // URL:http ://www.nbuv. gov.ua/ e-journals/Chaau/2012-2/12klvkpd.pdf

12. Kyuunceka O.I1., @yneit T.1., bapaunik P.B. [Ipuniunu kpumiHaibHOTO

OPOBA/DKEHHS Y CBITII MPakTUKW E€BpPONEHCHKOr0 Cyay 3 TMpaB JIIOAWHU:
monorpadis. Hixun: TOB «Bunasuuurso «Acnektllomirpad», 2013. 228 c.
13. Mamka I''M. 3acagm kpumiHaigpbHOTO mpoBakeHHs. Monorpadis. K.:
I'pera, 2018. 273 c.
THEME 4: ACTORS OF CRIMINAL PROCEEDINGS

1. Concept, classification of actors of criminal proceedings.

2. Court as a body of justice in criminal proceedings. Composition of the
court in criminal proceedings. Investigating judge as an actor of criminal
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proceedings.
3. General characteristics of actors relating to the prosecution.

4. Prosecutor in criminal proceedings, his tasks and authorities.

5. Pre-trial investigation agency. Investigator of the pre-trial investigation
agency, his authorities. Head of pre-trial investigation agency, his authorities.
Operational units, their tasks and powers.

6. The victim, his rights and duties. Representative of the victim. Legal
representative of the victim.

7. The criminal procedural status of the suspect, accused (defendant),
acquitted, convicted. The legal representative of the suspect, accused, his criminal
procedural status.

8. Defence counsel in criminal proceedings. Mandatory participation of the
defence counsel. Rights and duties of the defence counsel. Engagement of the
defence counsel. Waiver or replacement of the defence counsel.

9. Other participants in criminal proceedings.

READING

1. Guide on Article 6 of the Convention - Right to a fair trial (criminal
limb) / Council of Europe/European Court of Human Rights. August 2020. URL.:
https://www.echr.coe.int/Documents/Guide Art 6 criminal ENG.pdf

2. Guzman, Nicolas, The Objectivity of the Prosecutor (or the SelfCriticism
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3. Ivanov, M. (2019). Concept of the legal mechanism for ensuring the
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Review of Kyiv University of Law, (1), 253-257. URL:
https://chasprava.com.ua/index.php/joumal/article/view/234

4. Voloshyna, V. (2019). Concerning the right to effective protection in
criminal proceedings and practices of the ECtHR. Law Review of Kyiv University of
Law, (1), 225-228. Retrieved from
https://chasprava.com.ua/index.php/joumal/article/view/227

5. banampka P. O. Ilpupomga i 3MICT NMpaBOBOrO CTaTyCy 3aXHUCHUKA Y
KpUMiHAJbHOMY TIpoBakeHH1 // HaykoBuii BICHUK MiIXHapOJHOTO T'YMaHITapHOTO
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yHiBepcutety. Cep.: FOpucnpyaenris. 2016. Ne  22. URL:http ://vestnik-
pravo.mgu.od.ua/archive/juspradenc22/40.pdf
6. Becenos M., lNaitnenko B., [Ipuxoasko K. IIpaBocy0'ekTHICT

YYaCHMKIB KPUMIHAIBHOTO MPOBAHKEHHS: po0IeMHu 3aKOHOAaBYOTO
BperyitoBanHs // [liqnprueMHUIITBO, TOCHOAAPCTBO 1 MpaBo. KpuMmiHansHUM mpoiiec.
2016. Ne 6. C. 171-176. URL: http://pgp-

journal.kiev.ua/archive/2016/06/06 2016.pdf

7. Tmorok I. B. Cnigumii cyqas y KpUMIHAJIbHO-TPOIECYaTbHOMY
nokaszyBanHi // Uacommc Axkaaemii agBokatypu Ykpainu 2013. Ne 20. C. 2-6. URL:
http://hdl.handle.net/11300/2499

8. Jemypa M.I. [IlpouecyanbHe CTaHOBHUIIE MOTEPHIJIOTO MiJ dac
JIOCYJIOBOTO po3ciiayBaHHs: MoHorpadis. Xapkis: [Ipaso, 2018. 224 c.

9. Kopoms B. B., IOpuummun B. JI. CytHicTb Kareropii “y4yacHUK
KPUMIHAJIBHOTO MPOBA/KEHHS” B HAylll KPUMIHAJIBHOIO MpoliecyalbHOro mnpasa //
[Tpukapnarcekuii topuanunuii BicHuk. 2014. Bum. 2 (5). C. 245-253. URL:
http://www.pjv.nuoua.od.ua/v2 2014/23.pdf

10. Kyuuncbka O.I1., TomokonpHikOB C.B. Oco6amBOCTI mporiecyaabHOTO

CTaTyCy IOPUINYHHUX 0CI0 y KpUMIHAJILHOMY Ipolieci YKpaiHu: Teopis Ta MpaKTHKa:
moHorpadis. Kuis: Anepra, 2017. 168 c.

11. IMomemtomko B. O. Cmiguuii cyaas y KpUMiHAJIbHOMY IPOBAKEHH1 //
Yaconuc HamionansHoro yHiBepcutety "Octpo3bka akaaemisa'". Cepis "lIpaso”.
2014. Ne 1(9). URL:https://lj.0a.edu.ua/articles/2014/n1/14pvoukp.pdf

12. Cakan B. M. IlpaBoBuii crTaTyc KepiBHHKa OpraHy IOCYJIOBOTO
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2015. Ne 2 (10). C. 182-192. URL:
http ://nbuv. gov.ua/UJRN/aymvs 2015 2 18

13. CmupnoB M.IL. TlpaBoBa npupoja Ta 0COOIUBOCTI HATJsAy MPOKypopa y
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[TignpuemuunTBO, roconapctro 1 mpaso. Ne 4, 2016. C. 108-112.

14. Cromithii A. B. Cucrema Tta cTpykTypa Cy0'€KTIB KpHUMIHaJIbHOTO
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http://www.pap.in.Ua/6 2015/96.pdf

15. lepuyk M. ®yHKIIIi cyAy B Cy4acHOMY KpHUMIHAJILHOMY IMPOBAKECHHI
VYkpainu // Bicauk JIsBiBchkoro yHiepcutety. Cep.: FOpuaununa. 2014. Bum. 59.
URL:http://nbuv.gov.ua/UJRN/VInu yu 2014 59 53

THEME 5. EVIDENCE AND PROVING IN CRIMINAL

PROCEEDINGS
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I. Theory of knowledge as a basis of evidence law and theory.
Characteristics of criminal procedural knowledge.

2. Objective of proving in criminal proceedings. Truth as a prospective
objective within criminal procedure.

3. Circumstances to be proved in criminal proceedings, their structure.

4. The notion of evidence in criminal proceedings. Attributes of evidence.
Relevance. Admissibility. Admissibility criteria.

5. The concept of proving, its elements. The means of collecting and
examining evidence. The concept and means of evaluating evidence.

6. Burden of proof and standard of proof. The scope of proving and
sufficiency of evidence.

7. The notion of evidence sources (evidence types).

8. Testimonies. Hearsay evidence. Physical evidence. Documents. Expert's

findings (testimony).
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https://ssrn.com/abstract=2141395
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20. Jlykamkina T.B. Iloka3zaHHs sIK JKEpesio JIOKa3iB y KPUMIHAIBHOMY
npoBa/pKeHHI YKpainu. BicHuk [liBIeHHOro perioHajibHOro LEHTPY HalllOHaJIbHOI
akaziemii mpaBoBux Hayk Ykpainu. 2017. Ne 11. C.137-143.
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22. CrosinoB M.M., Topbac O.0. «HoBi» kputepii AOIMyCTUMOCTI JI0Ka3iB Yy
kpuminaaeHoMy mnporueci // TlpaBoBi Hosemu, Ne 13, 2021. C. 125-130. URL:
https://doi.org/10.32847/In.2021.13.18
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C. 309-312. URL:http://www.pgp-journal.kiev.ua/archive/2020/5/55.pdf
THEME 6. MEASURES TO ENSURE CRIMINAL PROCEEDINGS

I. Notion and types of measures to ensure criminal proceedings. General
rules for application of measures to ensure criminal proceedings.

2. Summons by investigator, prosecutor. Court summons. Compelled
appearance. Imposition of pecuniary penalty.

3. Temporary restriction on a special right.

4. Suspension from position. Temporal removal of a judge from the
administration of justice.

5. Provisional access to objects and documents.

6. Provisional seizure of property. Attachment of property.

7. Concept and importance of measures of restraint (preventive measures).
System and types of measures of restraint.

8.  Purpose and grounds for the application of measures of restraint and
circumstances to consider in the selection of measures of restraint.

9. Request of the investigator, prosecutor about the application of
preventive measures. Consideration of a request for the application of a preventive

measure.
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10. Personal commitment.

11. Personal warranty.

12. Bail
13. House arrest
14. Custody.
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THEME 7. REPAIR (COMPENSATION) OF DAMAGE IN
CRIMINAL PROCEEDINGS.

1. Types of repair (compensation) of damage in criminal proceedings.

2. Definition, subject matter, grounds, and importance of civil action in
criminal proceedings.

3. Civil plaintiff, his/her criminal procedural status. Civil defendant, his/her

criminal procedural status.

4. Representative of civil plaintiff, his criminal procedural status. Legal
representative of plaintiff, his criminal procedural status.
5. General characteristics of civil proceedings (pre-trial and judicial

proceedings).
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THEME 8. RECORDING CRIMINAL PROCEEDINGS.
PROCEDURAL DECISIONS.

1. Recording of criminal proceedings: the forms and importance.

2. Reports and annexes to reports. Use of technical means for recording
criminal proceedings. Journal of court session.

3. Procedural decisions: the definition and types.

4. Notice in criminal proceedings.

READING

1. bo6euko H. P. CyTb, 3HaueHHs Ta kiacudikalll pilieHb CYay aneasiiiHol
Ta KacaliiiHOi 1HCTaHIIl y KpUMiHAIbHOMY MpoBakeHH1 // IIpaBo 1 cycHinbCTBO.
2016. Ne 1.4.2.C. 145-153. URL:
http://pravoisuspilstvo.org.Ua/archive/2016/1 2016/part 2/28.pdf

2. Tamaran B. [. Ilpotokon sk ¢opMa (ikcyBaHHS KPUMIHAIBHOTO

npoBajpkeHHs / 1. B. INamaran // Marepianu kpyrioro crony «CydacHi npooOiemMu
TEeOpii 1 MPAKTUKU KPUMIHAJIBHOTO Ta KPUMIHAJIBHOIO IMPOLIECYalbHOrO MpaBa
Ykpainu» (27 ciunsa 2014 poky, m. Kuis, HoYKMA). URL:



113

http://ekmair.ukma.edu.ua/bitstream/handle/1234567
89/11176/Halahan Protokol yak forma.pdf?sequence=1

3. TI'munceka H.B. OOrpyHTyBaHHS pillieHb y KPUMIHAJIBHOMY MpOLEC] :
JMC. ... KaHJI. Iopu/Jl. HayK. XapkiB : b. B., 2003. 238 c.

4. T'nunceka H. B. KonuenTyanbHi 3acaiyu BU3HAYEHHS Ta 3a0€3MeUeHHS
CTaHJIapTIB JTOOPOSIKICHOCTI KPUMIHAJIBHUX MPOILIECYaJIbHUX PIlIE€Hb. JUC. ... JOKT.
topua. Hayk 12.00.09. Xapkis, 2015. 469 c. URL:
http://nauka.nlu.edu.ua/download/diss/Glinskaya/d Glinskaya.pdf

5. Kmumuyk M.II. OOrpyHTOBaHICTh KPUMIHAIBHO-TIPOLIECYAIBHUX PILICHB
SK €JIEMEHT 3acaau 3akoHHocTi. Yacommc Akanemii anBokarypu Ykpainu. 2015. T.
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2019. Ne 7. C. 206-210. URL: http ://pgp-j ournal.kiev.Ua/ archive/2019/7/38 .pdf

QUESTIONS FOR EXAM PREPARATION

1. The concept of criminal procedure, it's relation to criminal justice and
operative and detective activity. Objectives of criminal proceedings.

2. Historical types and forms of criminal procedure. The form of Ukrainian
criminal procedure. The concept of criminal procedural forms and their
differentiation.

3. Criminal procedure functions: the concept, forms and the system.

4. The concept and system of stages of criminal proceedings of Ukraine.

5. Criminal procedural law of Ukraine. Subject and method of legal
regulation of criminal proceedings.

6. Rules of criminal procedural law, their structure.

7.  Concept, types of sources of criminal procedural law.

8.  Operation criminal procedural legislation in time, space and in respect of
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individuals.

9. The concept of criminal procedure principles. The importance of laying
down principles to ensure correct and accurate application of procedural law.

10. The system of principles of criminal procedure.

11. Moral principles of criminal procedure. Realization of justice and
humanism principles in criminal proceedings.

12. General-law principles in criminal proceedings.

13. Inter-branch principles of criminal proceedings.

14. Principles of criminal procedure (pre-trial and court proceedings
principles).

15. Concept, classification of actors of criminal proceedings.

16. Court as a body of justice in criminal proceedings. Tasks and general
description of powers of the court.

17. Forms of the administration of justice. Composition of the court in
criminal proceedings.

18. Investigating judge as an actor of criminal proceedings.

19. General characteristics of actors relating to the prosecution.

20. Prosecutor in criminal proceedings, his tasks and authorities.

21. Pre-trial investigation agency. Investigator (enquirer) of the pre-trial
investigation agency, his authorities.

22. Head of pre-trial investigation agency, his authorities.

23. Operational units, their tasks and powers.

24. The victim, his rights and duties. Representative of the victim. Legal
representative of the victim.

25. The criminal procedural status of the suspect, accused (defendant),
acquitted, convicted.

26. The legal representative of the suspect, accused, his criminal procedural
status.

27. Defence counsel in criminal proceedings. Mandatory participation of the
defence counsel.

28. Rights and duties of the defence counsel.

29. Committing the defence counsel. Waiver or replacement of the defence
counsel.

30. Other participants in criminal proceedings.

31. Recusals in criminal proceedings.

32. Theory of knowledge as a basis of evidence law and theory.
Characteristics of criminal procedural knowledge.

33. Objective of proving in criminal proceedings. Truth as a prospective
objective within criminal procedure.



34.
35.
36.
37.
38.
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Circumstances to be proved in criminal proceedings, their structure.

The notion of evidence in criminal proceedings.

Attributes of evidence. Relevance. Admissibility. Admissibility criteria.
The concept of proving, its elements.

The means of collecting and examining evidence. The concept and means

of evaluating evidence.

39.

Burden of proof and standard of proof. The scope of proving and

sufficiency of evidence.

40.

The notion of evidence sources (evidence types). Testimonies. Hearsay

evidence. Physical evidence. Documents. Expert's findings (testimony).

41.
42.
43.
44.
45.
46.
47.

Notion and types of measures to ensure criminal proceedings.

General rules for application of measures to ensure criminal proceedings.
Summons by investigator, prosecutor. Court summons.

Compelled appearance.

Imposition of pecuniary penalty.

Temporary restriction on a special right.

Suspension from position. Temporal removal of a judge from the

administration of justice.

48.
49.
50.
51.

Provisional access to objects and documents.

Provisional seizure of property.

Attachment of property.

Concept and importance of measures of restraint (preventive measures).

System and types of measures of restraint.

52.

Purpose and grounds for the application of measures of restraint and

circumstances taken into account in the selection of measures of restraint.

53.

Request of the investigator, prosecutor about the application of preventive

measures. Consideration of a request for the application of a preventive measure.

54.
55.
56.
57.
38.
59.
60.
61.
62.
63.
64.

status.

Personal commitment.

Personal warranty.

Bail.

House arrest.

Keeping in custody.

Apprehension of a person (arrest).

Types of compensation of damage in criminal proceedings.

The notion and importance of civil action in criminal proceedings.
Civil plaintiff, his criminal procedural status.

Civil defendant, his criminal procedural status.

Representative of a civil plaintiff, civil defendant, his criminal procedural
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65. Legal representative of a civil plaintiff, his criminal procedural status.

66. General characteristics of proceedings upon civil action (trial and pretrial
proceedings).

67. Forms in which criminal proceedings should be recorded. A record as a
form of recording of criminal proceedings. Journal of court session. Register of pre-
trial investigation records.

68. Procedural decisions, classification and importance.

69. The notion of ‘notice’ in criminal proceedings, it's content.
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GLOSSARY
Accused O6BUHYBaYCHU M
Acquittal Bunpasnanns

Actor of criminal proceedings
Adequate time

Adhere to the principle of the rule of
law

Adjournment of court hearing
Administration of justice
Admissibility

Adversarial process

Alleged

Annexes thereto

Appeal proceedings

Applicant

Appoint an attorney (defence counsel)
Arbitrariness

Assign a trial

Attachment of property

Bail

Bailiff

Beyond a reasonable doubt
Binding

Breach of article

Bring a civil action

Burden of proof

By-law

Carry out investigative (detective)
action

Case-law

Challenge a decision

Charge(s)

Circumstances to be proved in criminal
proceedings

Civil defendant

Civil plaintiff

Commission of criminal offence

Cy0'eKT KpUMIHATLHOTO TIPOBAKEHHS
JlocTaTHiii gac

JloTpuMyBaTHCs IPUHITUAITY BEPXOBEH-
CTBa Mpasa

BinknaneHHs Cy10BOTro 3acijlaHHs
Bianpasnenns npaBocynis
JonycTuMIcTh (JI0Ka3y)

3MmaranbHui npouec CTBEpIKyBaHUH,
AMOBIpHHUIA

JlogaTku 10 HHOro (HUX) ATICIISIiiHE
MIPOBAIPKCHHS

3asBHUK

[Ipu3HauYnTH 3aXMCHUKA

Caasiuis

[Ipu3HauuTH CYJIOBUA PO3IIISAT

Apewit maiiHa

3acTaBa

Cynoguii po3nopsigauk [1o3a pozymHum
cymHiBoM O0OB'A3KOBUI

[TopyiieHHs cTaTTi

[Tonatu nuBinbHUN 11030B Tsrap
JIOKa3yBaHHSI

[Tig3akOoHH1 HOPMATUBHO-IIPABOBI AKTH
[TpoBecTu cniggy (PO3IIYKOBY) MTif0

CynoBa npakTuka (MpeueaeHTH)
Ockapxutu pimeHHs: OOBUHYBaYCHHS
(Y BUMHEHH1 KpUMIHAJIBLHOTO
npaBornopyiieHds1) O6CTaBUHM, 1110
H1JUISITaI0Th 10Ka3yBaHHIO Y
KPUMIHAIBHOMY MPOBAIKEHH1
L{uBUIEHUI BiAIIOBIIAY

[{uBiapHUIM MO3UBaY BurHEHHS
KPUMIHAIBHOTO IIPABOIIO-

Compelled appearance



Complaint

Complexity of the case Composition of
a court

Compulsory medical (educational)
measures

Conduct criminal proceedings

Consider a motion
Conviction Credibility
Criminal offence

Criminal procedural activity

Criminal prosecution Crossexamination
Default of appearance Defence counsel
Defence party

Detainee

Detention (on remand) Double jeopardy
Due procedure

Effective remedy Enjoy the rights

Ex lege (by virtue of law) Examination
of a witness Examine evidence
Execution of courts decisions Expert
(witness) Expert's finding Expiry of the
time-limit Fact in (at) issue Failure to
comply

Fair trial

File (lodge) a motion pymenns [1puBia
Ckapra

CkIaJiHICTh CIIpaBU

Cknag cyny

[TpumycoBi 3aX0111 METUYHOTO (BUXO-

BHOT'0) XapakTepy

3aificHIOBaTH KpUMIHAJIbHE MPOBa-
JUKEHHS

PosrasinyTH KiomnotaHHs
3acyKEeHHS

JloCTOBIpHICTD

KpuminasibHe mpaBoOnopyIieHHs
KpuminansHO-TIporiecyaibHa Aisijib-
HICTb

KpuminansHe nepeciiyBaHHs
[TepexpecHuid 1ONUT

HesBka

3axUCHUK

CropoHa 3axucry

3arpumanuii (ocoba, sKka TPUMAETHCS
I1]T BapTOIO)

3aTpuMaHHs (TpUMaHHS 11T BApTOIO)
[Toxasiina BianoBigadpHICTh Hanexxua
npaBoBa npoueaypa EdextuBuuii 3aci6
paBoBoro 3axucry Kopucrusarucs
mpaBaMu

B cuny 3akony

Jlonut cBigKa

Hocniautu mokas(u)

BukoHnaHHs Cy10BHX PillIEHb
Excnept

BuchHoBok excniepra

3aKiHYEeHHS CTPOKY

Cripauii QaxT (MpeaMeT JoKa3yBaHHS)
HeBukoHanHs

CrpaBelJIUBUNA CYJIOBUH PO3TJIST
[Topatu KnoMOTaHHS

Final judgment

Found guilty

Found inadmissible

Free evaluation of evidence

Grant prosecutor's motion

Grounds

Head of the pre-trial investigation
agency

Hearsay evidence

Impartial

In the course of pre-trial investigation
Indictment

Inhuman or degrading treatment



Inner conviction

Inquisitorial process

Institute criminal proceedings

Inter alia

Investigating judge

Judgment of acquittal

Judgment of conviction

Judicial supervision (control)

Jury trial

Justify a ruling

Measure to ensure criminal proceedings
Mental disorder

Minor

Motion to impose a measure of restraint
Obstruct criminal proceedings

Operative unit
Operative-detective activity
Participants to criminal proceedings

Pecuniary damage

Pending trial

Bupok, sikuit HabOpaB 3aKOHHOI CUJTH
Busznatu BuHyBaTUM

BusnaHno HenonycTuMuMm (J10Ka3)
BinbHa oriHka 10Ka3iB

3a/10BOTBHUTH KJIOTIOTAHHS MTPOKYpOpa
[TigcraBu

KepiBHUK Oprany J10Cy10BOTO PO3CIIi-
JTyBaHHS

[Toka3aHHS 3 4y>KHUX CIIIB
bescroponHniit

[Tix gac mOCYI0BOTO PO3CIIiTyBaHHS
OOBHHYBaJIbHUI aKT

Hemtoncbku un Take, 1Mo NpUHIKYE
T1IHICTH ITOBOKEHHS

BnyTpiuiHe nepekoHaHHs
[HKBI3UITIAHMN (PO3IITYKOBHIT) MPOILIEC
Posnouatu kpumiHambHE TPOBAIKEHHS

121

Oxpim 1HIIOTO

Cnimuuit cyaas BunpapayBanbHui
BUpok OOBUHYBaJIbHUI BUpPOK CynoBuit
KOHTPOJIb CyJ NPUCSHKHUX
OOrpyHTYBaTH yXBaiy

3axij 3a06e3neueHHs] KpUMiHAIBHOTO
IPOBAPKCHHS

[Neuxiyamii poznag ManomiTas
(renoBHOJITHS) ocoba KiomotanHs mpo
3aCTOCYBaHHS 3aX0/y 3a0€3MeUeHHSs
[lepenikoaxaTi KpUMiHAIBHOMY MPO-
BaJ[KEHHIO

OmnepatuBHuil niapo3ain OnepaTuBHO-
PO3IIYKOBA MISUTbHICTh Y YaCHUKHU
KPUMIHAIBHOTO IPOBAKCHHS
MarepianpHa mKozaa

Jlo cyaoBoro po3risiay

Physical evidence (object) Plead guilty
Presiding judge Presumed innocent Pre-
trial investigation Preventive measure
(measure of restraint) Probative value
Pronouncement of sentence

Proprio motu Prosecution

Provided for by article Provisionally
seized property Questioning
Reasonable suspicion

Reasonable time

Recusal

Relevancy

Relief of a person from criminal liability
Render a decision

Restriction of the rights

Revoke a decision

Right not to incriminate oneself
Right to remain silent

Save

Scope of proving Sufficiency
Summon (subpoena)
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Superior court [Toka3zanus

Suspect He3axonni mii

Suspicion 3aKOHHMI MPEICTaBHUK MOTEPIIOrO
Testify [TopyiieHHs Ipe3yMIILii HEBUHYBATOCTI
Testimony

Unlawful actions

Victim's legal representative

Violation of presumption of innocence
PedoBun nokas

BusnaTtu cebe BUHHUM

["onoByrounii cyans

BBakaeTbcsi HEBUHHUM

JlocynoBe po3sciiayBaHHs 3ano01KHUAN
3axizg

Jloxa3oBa cuiia (3Ha4YCHHS)
[TporomnomeHHs BUpOKY (0OBHHYBaJIb-
HOT0)

3a BJIaCHOIO 1HII[IATUBOIO
O6BuHyBauyeHHs (DYHKITIS)
[lepenbOaueHo crarrero

TuMuacoBo BriIyyeHe MaiHO Jlonut
OOrpynroBana mino3pa Po3symuuit
cTpok Binsix (camoBiaBin)
HanexHicTh (Iokazy)

3BUTBHEHHS! 0COOU BiJ KPUMIHAIBHOI
BI/IITIOB11aJIbHOCTI

Bunocutu pimmeHHs

OOMesxeHHs IpaB

CkacyBaTu pillieHHS

[TpaBo He cBiAUMUTH TPOTH cebe
[IpaBo 36epirati MOBYAHHS

3a BUKJIIOYCHHSIM

Mexi 1oka3yBaHHS

JlocTaTHICTh

Buknuk (Buknukaru) Cyn BUIIOL
iacraniii [Timo3proBanuit

[Timo3pa

Ciguntu



HABYAJIBHE BUJTAHHA

TOPBAC Onekcanop Onekcanopoeuu
CTEITAHEHKO Anopin Cepeiniosuuy
MYP3AHOBCBHKA Anina Bhaoucnasiena

KPUMIHAJIbHUM ITPOLIEC
3AT'AJIBHA YACTHUHA

HaBuyajabHO-MeTOAMYHUI MOCIOHUK

Enexmponne suoanns

(AHTIIHCHKOI0 MOBOIO)
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