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INTERNATIONAL PRIVATE LAW AS THE «RIGHT TO CHOOSE» IN
ACTION

The specificity of relations with foreign element where individuals and legal
entities take part, generates the specificity of their legal regulation. This specificity
Is covered by international private law.

International private law regulates private relations between different subjects.
These private relations are civil by their nature. They are family, labour, economic,
civil and other types of relations which are civil in a wide sense of the word, so they
are called private.

The peculiarity of private relations regulated by international private law is the
existence of the so-called foreign element.

As we know, foreign element can be of three types: subject, object and judicial
fact taking place abroad. Foreign elements can also be mixed.

The existence of foreign element means that the relations between parties can
be regulated by at least two orders: native and foreign. Besides that the parties can
reach an agreement where the application of the law of the third country can be
prescribed. The parties can also choose one of their countries’ legislation to regulate
relations between them. This is the representation and realisation of the principle of
parties’ will autonomy that means the parties (subjects of international private law)
are free to choose the right order for their private relations.

Two orders — native and foreign — exist because potentially each state’s law
system can regulate civil relations between parties. That is why the collision exists.
It’s a double collision: first of all, each country can regulate the relations, and,
secondly, they can regulate them quite differently.

Collision in law is an objective possibility to apply private law of two or more
countries to these relations and surely this can have different results.

The way to solve the problem is international private law itself.

One of international private law’s methods is collision-legal method which
means to find such a norm in native law or in a contract between parties which
would answer the question what law is applicable. Collision norm names the
applicable order and sends to it for estimating the rights and duties of the parties in
the law of a certain country. It doesn’t regulate relations directly but names the
applicable law.
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This collision norm can be found in a contract between parties or in a special
collision law.

So, collision norm gives the parties or the court or another appropriate organ a
right to choose — to choose applicable law.

The right to choose generates from free will.

Free will is a freedom of desire, a freedom to choose one’s behavior and a lack
of coercion. It represents a free choice of a person (individual or legal entity)

Choice is understood in connection of the decision-making process and the
objectivation of the result of such a process (decision itself).

Choice is considered through the categories of «will» and «freedom». Freedom
of human will expresses an active, changing role of a human as for determining
obstacles, individually unrepeatable expression of objective reasons in human
activity.

Choice is a mental, consciously-willed activity of a subject to determine his
behavior in an option of a certain sphere and an objectivation of its results in
subject’s action.

Based on free will, the right to choose is the main side of a social (including
legal) regulation of people’s behavior.

We should mention that except individual the world of law is dead. Only a
human (an individual) is a source and holder of all law reality. And this reality is
mostly a result of a choice, of the realisation of the right to choose.

Choice shows itself in a process of legal norms realization, during connection
of a state will with some subjects’ will, including interactions of a state with other
subjects of law.

The main method of international public law is state will coordination. We
think this method corresponds the coordination of wills of persons (individuals and
legal entities including states) as the subjects of international private law and it has
its expression both in collision-legal method which helps to resolve disputes
between parties (private relations) and collisions as for the rules of public order —
because different law systems pretend to regulate private relations between parties,
and, secondly, material-legal method which is also the result of a choice, free will
expression, because states consciously conclude treaties which have unified norms
coordinating their different legal systems in some private spheres.

After all we think not only private international law and public international
law, but all legal rules, are based on free will. Law itself is a choice of civilization,
society, it is a desire, will to make world and life better.
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Boponina Haoia Bikmopiena,
KaHOUOAam 10puOUdHUX HAYK 00YeHm, 0oyeHm Kapeopu yusiibHo20 npasa
Hayionanvnoeo ynisepcumemy « Ooecvka 0puoudHa akaoemis

mOoA0 IMTAHb BAOCKOHAJIEHHA CTPAXOBOI'O
3AKOHOJABCTBA

P03BUTOK BITYM3HSIHOTO PUHKY CTPaXxOBUX MOCIHYT B Cy4YaCHHUX YMOBax TICHO
B3a€MOIIOB ’3aHUM 3 PO3BUTKOM HAI[IOHAJIBHOT E€KOHOMIKH, OCKUIBKH J03BOJISIE
aKyMyJIFOBaTH 3HA4HI JOBIOCTPOKOBI IHBECTHUINHI PECYPCH, 3alydyarOoud KOUITH
yepe3 pPI3HOMaHITHI MporpaMu CTpaxyBaHHs. Po3mmpeHHs cTpaxoBoro 0i3Hecy
CTBOPIOE POOOUI MICIIS, aKTUBI3Y€ BIPOBAKEHHS 1HHOBAIlIM, CTUMYIIIOE CTIHKICTh
€KOHOMIKH 1 ITOM’SIKIIIY€ HACIIJIKU TJ00aTbHUX PU3HKIB.

BpaxoByroun, Te, M0 HIOPIYHO Yy 3HAYHOI KIJIBKOCTI JIOJCH B CBITI BUHHKAE
HEOOXIJTHICTh CTpPaxyBaTH aBTOMOOUIb, KHUTJIO, MXUTTSA, 3M0poB’s 1 T.J. Takum
YUHOM, B OYyJb-Kif Jep:kaBl HEOOXITHUM € KOMIUIEKC 3aXOJiB CIPSMOBAaHUX Ha
3aXUCT CIIOKMBAYIB CTPAXOBUX MOCIYT.

3akoH Ykpainu «IIpo crpaxyBanHs» (mam — 3akoH) Oyno npuiHATo B 1996
poui. BrnpomoBxk BCiX IIMX POKIB 3 METOI BJOCKOHAJIEHHS 3aKOHY B HBOTO
BHOCHJIMCS 0€3114 PI3HHUX 3MiH 1 JIONOBHEHb.

Pasom 3 mum, B xozal Horo aHamizy OynM BUSBIEHI Psii KOMi31d, MPOTajuH,
nyOJItoBaHb, HOPM $IKI HEE(PEKTHUBHO peali3yloThCcs Ta 1HmMUX Hemoumiki. [IK
VYkpainu sikuid MiCTUTh THaBy 67 « CTpaxyBaHHS» Ha Kajb, HE MOKPAIIUB CUTYAIIIIO.
[.LB. Pyap crBepmxkye, 10 «MOBUIBHHM PO3BUTOK CTPaXxOBOTO PUHKY YKpaiHU
CIPUYMHEHO HEJIOCKOHAJIOK 3aKOHOAaBYO-HOPMATHUBHOI 0a3010, BIJICYTHICTIO
YITKOTO MEXaHi3My 3/IIICHEHHS CTPAaXxOBUX MOCIYT Ta IHIIMMH YUHHUKaMU [1].

[Touatok (¢dopmyBaHHS CHUCTEMHM 3aKOHOJABYMX AaKTiB, IO PETYJIIOITh
CTpaxyBaHHs, OyJI0 MOKJIAJICHO 1€ /IO PEeBOJIONIT. Y pajasHChKUIA MEPIOJ 115 CHCTeMa
Oyna cmpomieHa 10 MIHIMyMy, Tak $SK B YMOBax Jep>KaBHOI MOHOIOMIT B
po3ragykKeHii 3aKkoHO aBYii 0a3i He Oy10 HEOOX1THOCTI.

Bcro cykymnHicTh HOPMAaTUBHHUX aKTiB, IO PETYJIOIOTh CTPAXOBl BIAHOCHMHU B
VYkpaini yMOBHO MO>KHA PO3AUIMTH HA TPU PIBHI.

[Tepuunii piBeHb — 11€ IUBIILHE 3aKOHOJABCTBO Y KpaiHu. OCHOBHA HOTO POJIb —
B 3a0e3IeyeHHl PIBHOCTI IMpaB Cy0’€KTIB y BCiX cepax PUHKOBOI €KOHOMikH. B
Mepiry 4Yepry CroJu BigHocsaThea riaBa 67 I{uBiipbHOTO KoJekcy Ykpainu [2] 1
3akon Ykpainu «lIpo ctpaxyBanss» [3]. Bonu € 6a30BUMH JJ1s1 pO3POOKH IHIIIHUX
HOPMAaTHBHUX I[OKyMeHTlB JIPYroro 1 TPEThOTO PIBHA, a TAaKOX JTOKYMEHTIB
CTPaxOBUX KOMTMAaHiH.
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