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Îòæå, ñóäîâó ïðîìîâó ïðè â³äìîâ³ ïðîêóðîðà â³ä ï³äòðèìàííÿ äåðæàâ-
íîãî îáâèíóâà÷åííÿ ÿê îêðåìèé ð³çíîâèä êðèì³ íàëüíî-ïðîöåñóàëüíî¿ 
êîìóí³êàö³¿ ìîæåìî âèçíà÷èòè òàê: êâàç³çàõèñíà ñóäîâà ïðîìîâà, ùî âè-
ãîëîøóºòüñÿ â ñóäîâîìó çàñ³äàíí³ ïðîêóðîðîì íà îñíîâ³ éîãî âíóòð³ø-
íüîãî ïåðåêîíàííÿ òà ïîâí³ñòþ àáî ÷àñòêîâî çàïåðå÷óº îá´ðóíòîâàí³ñòü 
îáâèíóâà÷åííÿ, ìîòèâóº íåìîæëèâ³ñòü éîãî ï³äòðèìàííÿ. 
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ÑÓÄÎÂÎÃÎ ÐÎÇÃËßÄÓ 

Çàñàäà çìàãàëüíîñò³ ñòîð³í, ñâîáîäè â íàäàíí³ ñóäó ñâî¿õ äîêàç³â 
³ ó äîâåäåíí³ ïåðåä ñóäîì ¿õ ïåðåêîíëèâîñò³ çàêð³ïëåíà â ï. 4 ñò. 129 
Êîíñòèòóö³¿ Óêðà¿íè. 

Çì³ñò äàíî¿ çàñàäè â êðèì³íàëüíî-ïðîöåñóàëüíîìó çàêîí³ ðîçêðèâà-
ºòüñÿ â ñò. 22 ÊÏÊ Óêðà¿íè. 

Ç³ çì³ñòó çàçíà÷åíî¿ ñòàòò³ âèò³êàº, ùî ðåàëüíî öÿ çàñàäà ïåðåäáà-
÷àº íàÿâí³ñòü òð³àäè — ñóäó, ÿêèé ðîçãëÿäàº êðèì³íàëüíå ïðîâàäæåííÿ ³ 
óõâàëþº ð³øåííÿ çà ðåçóëüòàòàìè òàêîãî ðîçãëÿäó, òà ð³âíîïðàâíèõ ñòî-
ð³í, ùî ìàþòü ñâî¿ ïðîöåñóàëüí³ ³íòåðåñè, êîòð³ äîñÿãàþòüñÿ øëÿõîì 
çä³éñíåííÿ ñòîðîíàìè íàäàíèõ ¿ì ïðàâ. Íåîáõ³äíà óìîâà ðåàë³çàö³¿ çà-
ñàäè çìàãàëüíîñò³ — íàÿâí³ñòü ïðåäìåòà ñóäîâîãî ñïîðó ³ çíàõîäæåííÿ 
ñóäó ³ ñòîð³í â îäèí ³ òîé æå ÷àñ ó çàë³ ñóäîâîãî çàñ³äàííÿ, äå öåé ñï³ð 
âèð³øóºòüñÿ ñóäîì. 

Çàñàäà çìàãàëüíîñò³ º îñíîâîþ âñ³º¿ êðèì³íàëüíî-ïðîöåñóàëüíî¿ ä³-
ÿëüíîñò³, ïåðåäáà÷àº â³äì³íí³ñòü çàäà÷ ó÷àñíèê³â êðèì³íàëüíîãî ñóäî-
÷èíñòâà, íàÿâí³ñòü ó íèõ ñâî¿õ ïðîöåñóàëüíèõ ³íòåðåñ³â ³ îçíà÷àº, ùî âñ³ 
ó÷àñíèêè ñóäîâîãî ðîçãëÿäó º ïðîöåñóàëüíî ñàìîñò³éíèìè îñîáàìè ³ íå 
ìîæóòü áóòè çàëåæíèìè îäèí â³ä îäíîãî â ñëóæáîâèõ, ïîñàäîâèõ, ðî-
äèííèõ òà ³íøèõ â³äíîñèíàõ. Ôóíêö³¿ îáâèíóâà÷åííÿ ³ çàõèñòó ðîçä³ëåí³ 
ì³æ ñîáîþ ³ âèêîíóþòüñÿ ñòîðîíàìè, êîòð³ ìàþòü ð³âí³ ïðîöåñóàëüí³ 
ïðàâà äëÿ â³äñòîþâàííÿ ñâî¿õ ³íòåðåñ³â (÷. 3 òà 5 ñò. 22 ÊÏÊ Óêðà¿íè). 
Ôóíêö³¿ îáâèíóâà÷åííÿ ³ çàõèñòó íå ìîæóòü áóòè ïîêëàäåí³ íà îäèí ³ 
òîé æå îðãàí ÷è îäíó ³ òó æ îñîáó. ²ç çàçíà÷åíîãî âèò³êàº, ùî çìàãàëü-
í³ñòü ñòîð³í ÿê ìåòîäîëîã³÷íà ³ ïðàâîâà ôîðìà ðîçãëÿäó ñóäàìè êðèì³-
íàëüíèõ ïðîâàäæåíü íàéá³ëüø ïîâíî ðåàë³çóºòüñÿ íà ñòàä³¿ ñóäîâîãî 
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ðîçãëÿäó â ñóä³ ïåðøî¿ ³íñòàíö³¿, êîëè âñ³ íàÿâí³ äîêàçè äîñë³äæóþòüñÿ 
ãëàñíî, óñíî ³ â óìîâàõ äîòðèìàííÿ ð³âíîñò³ ïðàâ óñ³õ ó÷àñíèê³â. 

Çà íàÿâíîñò³ çàñàäè çìàãàëüíîñò³ êðèì³íàëüíèé ïðîöåñ ìàº çìàãàëü-
íó ôîðìó íà áóäü — ÿê³é ñòàä³¿. Ðîçâèòîê çàñàäè çìàãàëüíîñò³ îáóìîâ-
ëþº íåîáõ³äí³ñòü çàêîíîäàâ÷îãî âäîñêîíàëåííÿ ìåõàí³çìó éîãî ðåà-
ë³çàö³¿ ó÷àñíèêàìè ïðîöåñó ùîäî íàäàííÿ äîêàç³â ó ñïðàâ³. Çàçíà÷åíå 
ïîëîæåííÿ ïîâèííî ðåàë³çîâóâàòèñÿ íå ò³ëüêè íà ñòàä³¿ ñóäîâîãî ðîç-
ãëÿäó ìàòåð³àë³â êðèì³íàëüíîãî ïðîâàäæåííÿ â ñóä³ ïåðøî¿ ³íñòàíö³¿, à 
é íà ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ. 

Ó äàíèé ÷àñ â³äíîñèíè, ùî ñêëàëèñÿ ì³æ ñòîðîíàìè, ó÷àñíèêàìè 
ïðîöåñó íà ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ, íàïðàöüîâàí³ ïðàêòèêîþ 
òðàäèö³¿ â ñóêóïíîñò³ ç îêðåìèìè ïîëîæåííÿìè íîðì êðèì³íàëüíî-
ïðîöåñóàëüíîãî çàêîíîäàâñòâà äîçâîëÿþòü óçÿòè ï³ä ñóìí³â ðåàëüíå ³ñ-
íóâàííÿ â êðèì³íàëüíîìó ñóäî÷èíñòâ³ íà ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàí-
íÿ çàñàäè çìàãàëüíîñò³ ñòîð³í. 

Íà çàçíà÷åí³é ñòàä³¿, òàêîæ ìàº ì³ñöå ïðèòàìàííèé çìàãàëüíîñò³ 
ðîçïîä³ë ïðîöåñóàëüíèõ ôóíêö³é, çä³éñíþºòüñÿ ñóäîâèé êîíòðîëü, àëå 
â³äñóòíÿ òàêà âàæëèâà îçíàêà çìàãàëüíîñò³, ÿê ð³âíîïðàâ’ÿ ñòîð³í, ÿêèì 
ñòîðîíè êîðèñòóþòüñÿ â ñóä³, à òîìó ïîâíî¿ ð³âíîñò³ ñòîð³í íå ìîæå áóòè 
íà ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ. Íå ìîæå áóòè ð³âíîñò³ ì³æ ñë³ä÷èì, 
ÿêèé çä³éñíþþòü äîñóäîâå ðîçñë³äóâàííÿ, êåðóþ÷èñü çàñàäîþ ïóáë³÷-
íîñò³, òà îáâèíóâà÷åíèì (ï³äîçðþâàíèì ), ³ éîãî çàõèñíèêîì. 

Ïðè çìàãàëüí³é ôîðì³ êðèì³íàëüíîãî ñóäî÷èíñòâà îñíîâíå ïèòàííÿ 
êðèì³íàëüíîãî ïðîâàäæåííÿ — ïðî ïðèòÿãíåííÿ â ÿêîñò³ îáâèíóâà÷å-
íîãî — âèð³øóºòüñÿ ñóäîì çà ó÷àñòþ ñòîð³í. Ïðè çì³øàí³é ôîðì³ êðè-
ì³íàëüíîãî ïðîöåñó, ÿêîþ º â³ò÷èçíÿíèé êðèì³íàëüíèé ïðîöåñ, ñë³ä÷èé 
âèð³øóº çàçíà÷åíå ïèòàííÿ ñàìîñò³éíî, íå çàïèòóþ÷è ïðè öüîìó äîçâî-
ëó â ³íøèõ ó÷àñíèê³â ïðîöåñó. Òîìó ³ ÷åðåç öå íàçâàòè äîñóäîâå ñë³äñòâî 
çìàãàëüíèì íàâðÿä ÷è ìîæëèâî. 

Çàõèñíèê îáâèíóâà÷åíîãî (ï³äîçðþâàíîãî) íå íàä³ëåíèé âëàäíèìè 
ïîâíîâàæåííÿìè íà ïðîâàäæåííÿ ñë³ä÷èõ ä³é ³ ïðèéíÿòòÿ ð³øåíü, ùî 
ìàþòü ïðàâîâå çíà÷åííÿ, íå â çìîç³ åôåêòèâíî çä³éñíþâàòè ïðàâîîõî-
ðîííó ä³ÿëüí³ñòü íà äîñóäîâèõ ñòàä³ÿõ. 

Íåäîñêîíàë³ñòü ä³þ÷îãî çàêîíîäàâñòâà äàº ï³äñòàâè äëÿ îäíîñòî-
ðîííüî¿ îö³íêè äîêàç³â ³ íå ñïðèÿº ïðèíöèïó çìàãàëüíîñò³, òîìó íîðìè 
ÊÏÊ â ö³é ÷àñòèí³ ïîòðåáóþòü óäîñêîíàëåííÿ ³ ïðèâåäåííÿ ¿õ ó â³äïî-
â³äí³ñòü äî íîðì Êîíñòèòóö³¿ Óêðà¿íè. 

ßêà ð³âí³ñòü ìîæå áóòè â ïðîêóðîðà, ÿêèé íàä³ëåíèé íàãëÿäîâèìè 
ôóíêö³ÿìè çà äîñóäîâèì ñë³äñòâîì, ³ àäâîêàòà, ÿêèé òàêèõ ïîâíîâàæåíü 
ùîäî âïëèâó íà ïðîöåñ ðîçñë³äóâàííÿ ñïðàâè íå ìàº. ßêùî çàõèñò â³ä-
ñóòí³é àáî íåàäåêâàòíèé îáâèíóâà÷åííþ, òî ïðî çìàãàëüí³ñòü ñòîð³í òóò 
³ íå éäåòüñÿ. 

Ó çâ’ÿçêó ç öèì íåîáõ³äíî âèêëþ÷èòè ç ïðàâ ³ îáîâ’ÿçê³â ïðîêó-
ðîðà íàãëÿäîâ³ ôóíêö³¿, ùî äîçâîëèòü óð³âíÿòè ïðîêóðîðà çà éîãî 
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ïðîöåñóàëüíèìè ïîâíîâàæåííÿìè ç çàõèñíèêîì. Öå äîçâîëèòü á³ëüø 
ïîâíî ðåàë³çóâàòè ïðèíöèï ð³âíîñò³ ñòîð³í ïåðåä çàêîíîì ³ ñóäîì íà 
äîñóäîâèõ ñòàä³ÿõ êðèì³íàëüíîãî ïðîöåñó. 

Òàêèì ÷èíîì, ãîâîðèòè ïðî çìàãàëüí³ñòü ñòîð³í ÿê îñíîâó, íà ÿê³é 
´ðóíòóºòüñÿ ñòàä³ÿ äîñóäîâîãî ðîçñë³äóâàííÿ, íåìà í³ ëîã³÷íèõ, àí³ ôàê-
òè÷íèõ ï³äñòàâ. 

Íà ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ âèð³øóþòüñÿ ³íø³ ïðîöåñóàëüí³ 
çàäà÷³ òà ñòâîðþþòüñÿ ïðàâîâ³ ³ ôàêòè÷í³ ïåðåäóìîâè äëÿ âèíèêíåííÿ 
çìàãàëüíîñò³ â ñóä³. 

Òîìó ìîæíà ïîãîäèòèñÿ ç òèì, ùî çàñàäà çìàãàëüíîñò³ ñòîð³í íàé-
á³ëüø ïîâíî ïðîÿâëÿºòüñÿ ³ ä³º íà ñòàä³¿ ñóäîâîãî ðîçãëÿäó ³ í³ÿê íå ïî 
â³äíîøåííþ äî âñüîãî êðèì³íàëüíîãî ïðîöåñó. 

Óñóíóòè ïðîãàëèíè â çàêîíîäàâñòâ³, êîòð³ ñòâîðþþòü äâîçíà÷í³ óÿâ-
ëåííÿ ùîäî ä³¿ çàñàäè çìàãàëüíîñò³ â êðèì³íàëüíîìó ïðîâàäæåíí³ ³ ïî-
ðîäæóþòü ñóïåðå÷ëèâó ïðàêòèêó, ìîæëèâî ëèøå øëÿõîì ïîäàëüøîãî 
âäîñêîíàëåííÿ çàêîíîäàâñòâà â ïðàâèëüíîìó íàïðÿìêó. 
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PRIVATE INVESTIGATION: PROBLEMS AND SOLUTIONS 

On November, 20, 2012, a new Code of Criminal Procedure came 
into force in Ukraine. In comparison with Ukraine’s Code of Criminal 
Procedure adopted in 1961 the New Code is more consistent with the 
European standards. The changes affect virtually all stages of the crimi-
nal process, from the initiation of the criminal proceeding up to the final 
judgement. The new CPC has been completely accepted by the European 
Commission for Democracy through Law, better known as The Venice 
Commission — the Council of Europe’s Advisory Body on Constitutional 
Matters[2]. The anti-corruption body of the Council of Europe, GRECO, 
made suggestions on the draft to Ukrainian lawmakers after the 1st read-
ing of the new CPC legislation, which were implemented accordingly[3]. 
Although the overall positive responses from international experts, the new 
Criminal Procedure Code contains many problems in terms of practical 
implementation in Ukraine. 

The principle of competitiveness hasn’t been ensured in criminal pro-
ceedings, despite all the changes in Ukraine’s criminal justice legislation. The 
question of implementing this principle at pre-trial stages has still been re-
maining especially problematic. The author believes, that private detectives 

© Yurko S. S., 2014


