Taka >k fuIeMa BUHHUKAE M CTOCOBHO TPYIIa JIOAUHHU, KOJH II10-
0 HbOTO YKJIaJeHUM IIpaBOYMH (0 TPHUKJIany — IOTOBIp IOZ0
BUKOPUCTAHHSA Tija AJIs JOCAITHUIIBKUX TOCTI/iB).

3HATH IIpO CBOI IIpaBa Ta MOXXJIMBOCTI — He IIOTPi6HO?

OxHuM i3 6araTbox GaKTOpiB, SIKi MOXKYTh BIUIMHYTH Ha JIIOfEH
Ta IX pO3yMiHHA CBOIX IIpaB — CTaTeBe BHUXOBaHH4. SIK €BpoIleii-
CbKUU KOMITeT 3 CoIliaJIbHUX IIpaB, Tak I Komiter OOH 3 1paB
OIUTVHU [iIKPec/auId, 10 INJITKHA II0OBUHHI MaTH [AOCTYII [0
BIJTIOBIZHOI 06’€KTUBHOI iHOpPMAIil CTOCOBHO PeIpOAyKTUBHUX
IIUTaHb, K YaCTUHA 3BUYAWHOI IIKIJIbHOI HaBYaJIbHOI IIPOTpaMHu,
6e3 qucKpuUMiHaIiii 3a 6yb-1K00 03HaKoM0. [3] IIpoTe 6aTHKH AiTel,
dKi XOmATh [0 IIKOJIH, 3allepedylTh Ba>KJIMUBICTh TaKHUX 3HaHb.
YV HaByYaJbHI IUIaHM NOBHHHA OYTHU BBeJleHa TaKa AUCIHUILIIHA SIK
cTaTeBe BUXOBAaHHS AUTHHU, a CIIeIliasiCTH, IKi 6yayTh ii BUKIIama-
TH IIOBUHHI MaTHU IIpodecioHasi3M, 3Ba)Kaloud Ha TeHJEepHY
IepCIIeKTUBY Ta PO3BUTOK MIKHapPOJHOIO PeNpOAyKTUBHOIO
npaBa. TakoK BOHHM He IIOBUHHI BUKOPHUCTOBYBAaTH Ha CBOIX 3aHAT-
TSIX CyO’€KTHUBHI Cy[DKeHHd, SK-OT IX CTaBJIeHHd [0 abopTiB abo
TOMOCeKCyalisMmy.
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T'OHYAPYK BJIAZJUCJIABA ITOPIBHA

HanionanbHUM yHiBepcuTeT «OlecbKa PUANYHA aKaleMis»

ITPABO HA ITIEPETJII/N CYAOBUX PINTEHD
B AITEJIAOIMHOMY ITOPAAKY IK MDKHAPOJHA TAPAHTIA
3AXHCTY ITPAB JIIOJUHU

Ieperssig CyZOBUX pillleHb B allesAI[itHOMY IIOPSAKY € QyHIa-
MeHTaJIbHUM IIpaBOM 0COOM Ha CYZOBHH 3aXHCT, III0 TapaHTOBaHe,
HacaMiepen, KoHcTUTyIlier0 YKpaiHU Ta Mi>KHapOAHUM 3aKOHO/AB-
CTBOM. AJ)Ke, B IeMOKPaTUUYHOMY CYCHIZIbCTBI IeperJisay BUIUM 3a
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IHCTaHIIMHICTIO CYZOM pillleHb, 1[I0 MICTATH IIOPYIIeHHS Ta 0bMe-
JKeHHs IIpaB JIFJUHU BUCTYyIIa€ rapaHTi€l0 II0BHOTO, BCEOITHOTO Ta
06’€eKTUBHOTO POSIVIAY CIIPaBH i3 BUHECeHHSIM 3aKOHHOTO, 00IPYH-
TOBaHOIO 1 CIIpaBe[JIMBOTO pillleHHd. BiAoBinHO 10 pilteHHS
KouctutrynitiHoro Cyny Vkpainum Bim 17 6epe3Hs 2020 poky ocobi
Mae OyTH TapaHTOBaHO IIpaBO Ha IeperJiay ii clipaBu Cy oM amess-
mirtHoi iHcTaHIil [10].

B m. 1 cT. 6 KOHBeHIIil IIpO 3aXWUCT IIpaB JIIOAWHHU i OCHOBOIIO-
JIOKHUX cBo6of Bix 1950 poky (maui-K3ILI) figeThed, 10 KOXKHA
JIIOIMHA, [0 SIKOI BUCYHYTO 00BMHYBadeHHS Ma€ IIpaBo Ha CIIpaBefi-
JIMBHM PO3IJIAL He3aleKHUM Ta 6e3cTopoHHIM cyzom [1]. IIpaBo
KO>XKHOI'O 3aCyZ)KeHOro Ha Te, II[06 YXBaJIeHUH II10/[0 HbOI'O BUPOK
3a BUMHEHHS KPHMIiHaJIbHOTO IIPaBOIOPYIIEHHS OYB IIeperyIsaHY-
THUH Cy[JOM BHUIIeCTOAYOI IHCTAHINI 3aKpimieHo B cT. 2 IIpoToKoJIy
Ne 7 mo K3ILI [2] Ta B KouBeHmil CmiBapy>kHOCTi HesayeXXHUX
Jlep>kaB TIpo IIpaBa i OCHOBHI cBob6oxu JrOguHH (4. 2 cT. 7) [3].
V mignyHkTi 13.9 1. 13 IlizCyMKOBOTO NOKYMeHTy BifeHCBKOI 3y-
CTpiui mepskaB-4ieHIiB OpraHisarjii 3 6e3lleKu i CIiBpoGiTHHUIITBA
B €Bpori Biz 15.01.1989., moBHOIIpaBHUM YJIEHOM fIKOI € 1 YKpaiHa,
3aKpilyIeHo, 110 fepKaBU-yYaCHUKHU OynyTh 3abesredyBaTH edek-
TUBHEe 3aCTOCYBaHHs 3ac00iB IIPaBOBOI0 3aXUCTY TAaKHUX K : IIPaBO
0cobOM ameyr0BaTU [0 CYAOBUX OPraHiB 31 MBUAKUM 1 0QIIliiHUM
TIOBIJOMJIEHUM IIpO pillleHHsd, IIPUWHATI 3a aneJsdllielo, BKIYaldu
IOPUIUYHI HifCTaBY, Ha IKUX pillleHHd IpyHTyBajocs [4]. V crpasi
«Cxopuk npoTy Ykpainu» (Big 08.01.2008; sasBa Ne 32671/02) €Bpo-
eMChKUH CYA 3 IIpaB JIIUHY (fati-€CIUI) 3a3HavuB, 1110, IeprKaBa,
dKa Mae IIpolenypy amessiii 3060B’g3aHa 3abesrnedyuTH 0cobi
BUKOHAaHHA rapaHTil, epegbadyeHux y cT. 6 K3ILI [5].

V crpaBi «EMesbsiHOBC IIpoTH JlaTBii» (Bif 06.10.2016 poKy; 3as-
Ba Ne 37364/05) 6ys10 BiAMOBJIEHO allesA[iIMHUM CyJOM 3asBHUKY
1I0Z0 IIOBTOPHOTO JONIHUTY BCiX cBigkiB [8]. IIpu mbomy, €CILI
BU3HAB [Iii cyAy IpaBOMipHUMHU, OCKUIBKU cTaTTd 6 K3ILJI He BUMa-
rae IIpOBeJleHHS JOIIUTY BCiX CBIifKiB. /0 MOAIOHOI AyMKH [iHIIIOB
i BepxoBHui#i Cyz VKpaiHM, pO3’SICHUBIIH, 10 IIOBTOPHE MOCJIi-
IPKeHHS 06CTaBUH € IIpaBOM, a He 000B’I3KOM CYZY, TOMY CYyZ, MOXKe
BIIMOBUTH, SAKIIIO BifICYTHI 3aKOHHI HiCcTaBU U LOBOAU IIPO TaKy
HeoOXigHicTh. IIpo me Hpaerhbca y IlocraHOBI BepxoBHOrO Cymy
Bif 16 6epesHsa 2021 poky y crpasi Ne 154/2975/17 (mpoBayKeHHS
Ne 51-437xM20) [11].

BigmoBimHO 110 cT. 17 3aKoHY YKpaiHu «[Ipo BUKOHAHHS pillleHb
Ta 3aCTOCYBaHHA IIPAKTUKH EBPOIIEHCHKOTO CYAy 3 IIpaB JIIOAUHI»
HaIlioHaJbHI CyZM MOXKYTh 3aCTOCOBYBAaTH IIPU PO3IJISAZi CIIpaB
npakTuKy €CIUT y moegHaHHi i3 K3II gk mxepeso mpaBa [9]. Ox-
HakK, Ha IPaKTUIll TIyMadeHHs [JaHUX II0JI0KeHb MIKHAapOIHOTrO
3aKOHOJaBCTBa He 3aBXX/IH IIPaBUJILHO PO3YMIi€ThCHd HalliOHasIb-
HUMHU cygamMud. Tob6To He BCi amesdmiiiHi Cyqu IpU yXBaJeHHI
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pillleHHs 3BepPTarThCA [0 IIPAKTHUKU E€BPOIIEMCHKOIO CYAy 3 IIpaB
groguHu (mani €CIUI) ta Cymy €C. V cupaBi «PoCTOBIIEB IIPOTH
Vkpainu» (pimeHHs Bif 25 junHA 2017 poky; 3asgBa Ne 2728/16)
€CILT 3adikcyBaB IOPYIIEHHS CT. 2 IIPOTOKOIY Ne 7 mo K3ILJI. Byso
BUSBJIEHO, 10 TJIyMadeHHS BiTIOBIAHUX IT0JI0KeHb HaI[iOHAJIbHO-
IO 3aKOHO/[aBCTBAa, 3aCTOCOBaHe HAlllOHAaJbHUMU Cy[aMH y CIpaBi
3asiBHUKa, He 0ysI0 IepefbadyBaHUM, i TAKUM YHHOM HaIliOHAIbHI
CyA¥ IOPYLIMJIX CYTh IIpaBa 3asgBHHKA Ha IOJAaHHS allesdIlifiHOoi
ckapru [6]. €CIII y cropaBi «TemIiul IpoTu YecbKoi PecIry6iiku»
(3asgBa Ne 44151/12) 3a3Ha4MB IIle OAWH BUIIAJ0K, KOJIU OyJI0 IIOPY-
1eHo HOpMH cTaTTi 6 K3ILI. V cripaBi MIILI0CY, 110 CYA, allesIAIiiHol
IHCTaHIl] MaB BIIMB Ha CYZ, [IepIlol IHCTaHIIil, IUIIX0M IlepelaHHs
CIIpaBU IOBTOPHO [0 CYAY IIepIoi iHCTQHIMI Ta IIepeKOHaHHS IIpo
BHU3HAHHA 3asBHUKa BUHHUM, II[0 CBIUHUTH IIPO yIepemKeHHICTh
CyZy Ta BIiIIOBigHO ITopylieHHI HopM KoHBeHI i [7].

OT>Ke, MiZCYMOBYIOYH XOTLIOCI 6 3a3HAYWUTH, I[0 II€PEIJIsf Cy-
JOBUX DillleHb B alesAIiiiHOMY IIOPSIAKY € TapaHTieo BifHOBJIEHHA
IOpYIIeHUX IIpaB i OXOPOHIOBAHUX 3aKOHOM IHTepeciB 0COOW.
OpHak, BUHHKAIOTH IIP0o6JIeMH III0/I0 IPUBEEeHHS CYAiB amessini-
HoOI iHCcTaHIii VKpaiHu Ta iHIIUX KpalH [0 CTaHLAapTiB, IKi BUCyBae
€BPOIIEeNChKA CIIIbHOTA. TOMY alesIIiiHUM CyfaM y IIpaB03acTo-
COBYIM [isJIbHOCTI HEOOXiTHO 3BepTaTH yBary Ha IIpaBUJIbHE TIIY-
MadeHHd pimeHs €CIUI Ta JOTpHUMaHHS BUMOI OCHOBOIIOJIOYKHUX
HOPMaTUBHO-IIPaBOBUX aKTiB.
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TREATMENT OF PRISONERS ACCUSED OF TERRORISM:
HAVE THE RULES CHANGED
BEFORE THE EUROPEAN COURT OF HUMAN RIGHTS?

The absolute forbiddance on torture, which is implied in both in-
ternational and regional human rights mechanisms, is fundamental
in protecting human dignity as it is concerned with the harm that is
undoubtedly contrary to dignified human existence. As it was explic-
itly stated by the ECtHR in the Kudla v. Poland case, ‘the State must
ensure that a person is detained in conditions which are compatible
with respect for his human dignity, that the manner and method of
the execution of the measure do not subject him to distress or hard-
ship of an intensity exceeding the unavoidable level of suffering
inherent in detention...” [1].

Despite an absolute character of the right not to be tortured, States
tend to ignore this provision, motivating their actions by the need of
preserving national security, maintaining public order and question-
ing the general interest against individual’s rights. Moreover, the
escalation of terrorist attacks has highly influenced States’ rhetoric
known as the ‘War on Terror’, which undoubtedly threatens the
protection of the international human rights system in its entirety.

When legally defining the requirements for an act to constitute
torture, we would refer primarily to the Greek case, which affords
the first and most substantively formulated finding of torture. In the
present case, the Athens Security Police violated Article 3 of the
Convention whilst arresting persons for political reasons and apply-
ing the ‘falanga or bastinado’ of all parts of the body. The Commis-
sion identified the criteria to be satisfied for torture to occur. First,
the behaviour should be degrading treatment meaning that it humil-
iates a person before others or drives him to act against his will or
conscience; secondly, it must be considered as inhuman treatment,
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