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3ATAJIBHI BJJACTUBOCTI 3JIOUUHIB Y C®EPI CJIYKBOBOI
JISITBHOCTI TA TIPO®ECIMHOI JISIJIBHOCTI, IIOB’SI3AHOI 3
HAJAHHAM HNYBJITYHUX IMOCJIYT

Incturyniiina Oe3mneka aep)kKaBH SIK CKJIaJ0Ba HAIlOHAJIBHOI O€3MeKd MNpsIMO
3QICKUTh BiJ CTaHy (QYHKIIIOHYBAHHS YIPaBIIHCBKUX Ta TIOB’SI3aHUX 13 HUMHU
CTPYKTYp SK TyOJIYHOTO, TakK 1 MPUBATHOTO CeKTOpy.HeBUKOHAHHS BIaTHUMHU
THCTUTYIISIMU CBOIX (DYHKITIH HA MPOTS31 TPUBAJIOTO Yacy HE TUTbKH YHEMOKITUBITIOE
CTIMM PO3BUTOK CYCHIIBCTBA, @ W NPHU3BOAUTH 1O CHUCTEMHUX Aedopmalliil,
MOPOJIKY€E 3JOYMHHICTH KpPHU30BOro THUMy. 3a BUCHOBKOM @. Dykysmu HHHI
OUIBILIICTh KpaiH CBITY BU3HAIOTH JICIITUMHICTh JE€MOKpATIi 1 MPUHAHMHI CTBOPIOIOTH
BUJIMMICTh TPOBEJEHHSI BUOOPIB HAa KOHKYpeHTHi ocHOBI. lllo peanbHO Binpi3HsE
OJIHY TIOJIITUYHY CHCTEMY BiJI 1HIINIOI, TO I1€ Mipa, HACKUIBKY TIPABJISYl €JIITH MPArHyTh
CKOPHCTATHUCS CBOEID BIIAJIOI0 Ha CIyXOy 3aralbHUM IHTEpEcam CYCIiIbCTBA YU
npocTo 30arauyroun cebe, CBOIX Apy3iB 1 wieHiB iX cimei[l]. ¥ mpoMy KOHTEKCTI
3BepTae Ha cede yBary, 0 3a Tepioj HEe3aleXHOCTI YKpaiHu BIAOYJOCS 3HAYHE
MOIIMPEHHS 3J0YMHHOCTI CIY»KOOBUX 0cCi0, fKa CKJIaJa€ OCHOBHY YaCTHUHY
KOPYMINHHOI 370YMHHOCTI. Tak, BIAMOBIMHO M0 MIOPIYHUX 3BITIB MINKHAPOIHOI
opranizanii «Transparencylnternational» VYkpaiHa TpaauIiiHO OIIHIOETHCS SIK
nepkaBa 13 3Ha4YHuUM piBHeM kopymiii. Tak, y 2013 pori Ykpaina 3aiimana 144 micue
y cBiTi 3 6anoMm 25, y 2014 pori — 142 wmicue 31 175 no3utiit 3 26 6amamu, y 2015
porti — 130 micue 31 168 kpain 13 27 6anamu, a y 2016 porui — 131 micie 13 176 kpain
13 29 29 Ganamu 13 100. Pazom 13 TuM, 3HaYyHAa KOPYMIIOBAHICTh YIPaBIIHCHKUX
THCTUTYILIH He BiLoOpakaeTbes y JaHUX O(DIIAHOI CTATUCTUKY 00 XapaKTEPUCTUK
3JIOYMHHOCTI B YKpaiHi, 3a SIKUMHU CIIY>)KOOB1 3JIOYMHU TPATULIAHO CKIIAJAI0Th

HEBEJIMKY MUTOMY Bary B CTPYKTYpi 37M0YMHHOCTI (01m3bko 3% 1 1iell TTOKa3HHK €



CTaOlIbHUM), IO € MIATBEPPKEHHAM BHCOKOTO PIBHS JIATEHTHOCTI KOPYMIIHHOI
3JIOYMHHOCTI B YKpaiHi.

Y 1npoMy KOHTEKCTI 3BepTac Ha cebe yBary, IO 3BUYHI MEXaHI3MH
KPUMIHAIBHO-TIPABOBOT MPOTUJIT KOPYHIIHHUM 3JI0YMHAM BUHUKIIHU, JOBTUHA dac
3BOAWJIMCS 1 3BOJISATHCS HHUHI JI0 HAsABHOCTI OJHOTO pPYyOeXy — BCTaHOBJICHHS
3a00pOHM KOHKPETHUX KOPYMIIIWHUX JisHb, IO € CyCHUTbHO HeOe3neunumu. [lpu
bOMY Taka CHCTE€Ma IIiJICTAaB KPUMIHAIBHOI BIAMOBIJAIBHOCTI 3a KOPYMIIHI
3JI04MHU, sKka Oyna cnpuiiHaTa Takox 1 KK y 2001 pori, GpakTuuHO BUHUKIIA 1II€ 3a
yaciB ctanoBieHHss CPCP (3 KK YPCP 1922 poky) 1 y HE3MIHHOMY IO CyTi BUIJISAL
icHyBaja 10 MacmTabHOi pe@opMU aHTUKOPYMUIHHOTO 3aKOHOAABCTBA, sKa
CTapTyBaJla BIAMOBIIHMM makeToM 3akoHiB Big 11.06.2009 poky, ane mnouana
BBOJUTH JIO MPABOBOI CUCTEMU MPHUHIIUIIOBO HOBI 1HCTPYMEHTHU HPOTHAIl KOPYIILIi
Tuibku 3 2013 poky. He3Bakarouu Ha 11€, JaKTUYHO CUCTEMA KOPYILIHHUX 3JI0UHHIB,
ska 3akpimieHa y KK 2001 poky, Oyna 1 3Ha4HOIO MI1pOIO 3aJIMIIAETHCS aHAIOTTYHOIO
o CyTl TIH, sika BHHUKJIA Ta KOHCoJiayBajacs y KpuMiHaipbHOMY 3aKoH1 IE Yy
nanekomy 1922 pomi. Ilpu 1mpomy He ciij 3a0yBaTH, IO CHCTEMa YIPABIIHHSA,
KPUMIHOJIOT1YH1 BJIACTUBOCTI KOPYMIIii, MPaBOBI 3acO0M HEKPUMIHATIBHOIO XapaKTepy
Ta HEMPaBOB1 3aCO0M CTPUMYBAHHS Ta MPOTUIII KOPYMIi y T1 Yach 3HAYHOIO MIPOIO
BIJIPI3HSUTUCS BiJ ICHYIOYUX CHOTOAHI. Y TOMY YHCIHI ITUM CJiJ TIOSICHIOBATH HHU3bKI
noka3Huku 3actocoByBaHocTi KK y cutyariii 3Ha4HOro nomupeHHst KOpyIii.

Tpanchopmanis KK y gacTuHi periaMeHTallli KpUMIHAJIBHOI BIJTIOBIAIBHOCTI
3a 3704MHH Y cepi ciyk00Boi AisbHOCTI pakTHuHO BinOynacs 3 01.07.2011 poky,
a/pKe TaKeT aHTUKOPYMIiHHUX 3akoHiB Big 11.06.2009 poky y HbOMy CEHCI HE
MO’KHa BpaxOBYBaTH, OCKIJIbKA BOHH IisTU JIMIIE 11’ ATh AHIB. [Ipu nbomy eamHMMH
MPUHITMTIOBO HOBUMH PUCAMU Takoi TpaHcdopmariii Oyio Te, 1o:

1) Oyno mudepeHuiioBaHO NIACTAaBU KPUMIHAJIBHOI BIANOBIAAIBHOCTI 3a
3arajbHl KOPYMIIHI 37T0YMHM (JUIIE Yy MEXax CKIaiB 37104uHIB 3 po3aury XVII
Oco6muBoi yactuau KK) Ha 1Bl rpynu: KopymiiiHi 37104vHM y TyOniuHid cdepi
VIOPABIIHHSA Ta KOPYIIINHI 37I04MHU y TpHUBaATHIA cdepl ynpaBiiHHSA. 3a3HayeHe
JI03BOJIMJIO BPAXOBYBATU PI3HUHM CTYMIHb CYCHIIbHOI HEOE3MEKH TaKuX Ipym JiSHb

MIPH 3aCTOCYBAHHI1 3aX0/11B KPUMIHAIBHO-IIPABOBOT'O BILJIUBY;



2) BHAUICHO Y CHUCTEMI KOPYMIIMHUX 3JIOYMHIB OKpPEMy TPYIy 3a O3HAKAMHU
CIeL1aJIbHOTO Cy0’€KTa — KOPYIILIMHI 3JI04MHU 0C10, sIKI HaAaroTh MyOJIIuHI TOCIYTH,
[0 CTaJ0 BHUHAXOJOM YKpPAaiHCHKOIO 3aKOHOJABLS 1 HECMOAIBAaHKOI ISl HAYKH
KPUMIHAIBHOTO MPaBa, OCKIIbKK BUOKPEMIICHHS TaKOro Cy0’€KTa BiOYJIOCS BIEpIIe
B YKpaiHi Ta 0 TOro He 00roBOPIOBAIOCS Y HAYIll KpUMIHAJILHOTO MpaBa.

VY mnopanbumiomy cytHicHi 3MmiHu BBegeHoro 3 01.07.2011 poxy mexaHizmy
KpUMIHAIbHO-TIPaBOBOT IPOTUALT KOPYIIUIHHUM 3JI0YMHAM ovaJiv
3anpoBamkyBaTucs juie 3 2013 poky 1 iX Ha ChOTO/IHI HAPAXOBYETHCS HE Tak 06arato
AK T[€ MOXKE 3JaTHUCS 13 3HAYHOI KUIBKOCTI 3akoHonmaBuumx Kopekiin KK momo
NpOTUAIl KOpymilii. PeaqbHO HOBI KPpUMIHAJIBHO-TIPABOB1 1HCTPYMEHTAMU MPOTHILT
KOpymirii (pakTHYHO MOKHA 3BECTH JIUIIE O HACTYMHOTro (0€3 OLIHKK MOIIIBLHOCTI
TaKUX 3MiH, 1X COIlaJiIbHOT OOYMOBJIEHOCTI Ta SIKOCTI 3 TOYKH 30py 3aKOHOJaBYOi
TEeXHIKH):

1) BuknageHus y HoBii penakiii c¢T.354 KK, yum CKOHCTpYHOBaHO CKJIaa IOTO
3JI0OYMHY TI0 THIy HOPM IPO MIJKYII 1 po3irpeHo nosie antukopyniiinoi aii KK 3a
paxyHOK 30UIbLIEHHS KOJa CleliaIbHUX Cy0’€KTIB MACUBHOTO MiAKYMY, 1 MOaJbIIIe
pO3pOCTaHHS [ii 11i€i HOPMH Ha TMPUBATHUMA CEKTOP Yy 3B’S3KYy 13 3MIHAMH BIJ
13.05.2014 poky, 3a AKUMH CyO’€KTaMH IILOTO 3JIOYMHY Ha ChOTOJHI € OCOOH, 5Kl
MpaliolOTh Ha KOPUCTh OyAb-IKOi IOPUIUYHOI O0COOM, Ta NPALIBHUKH TaKoi
IOPUAMYHOI 0cO0H, SIKI HE € CITYKOOBUMHU 0cOOamu;

2) 3ampoBaKeHHA Ta BBeAeHHs y a0 3 27.04.2014 poky 1HCTUTYTY
BIJIMOBIIAJTLHOCTI OPUAMYHUX OCI0 y TOMY 4YHCII 3a BUYMHEHHS KOPYMIIHHUX
37I0OYMHIB, a TaKOX TMOJAJbIIe 3HAUYHE PO3LIMPEHHS TMiJACTaB 3aCTOCYBaHHS IO
IOpUIMYHOI  0COOM 3aXOJIB KPUMIHAJIBLHO-IIPABOBOIO XapaKTepy 3a paxyHOK
nepenbauenus y m.2 4.l c1.96-3 KK Vkpainm y SKOCTI Takoi MmiJICTaBH —
He3a0e3MeYeHHs] BUKOHAHHS TIOKJIQJEHHNX Ha YIOBHOBAXEHY OCO0Y IOPHUAWYHOI
0CcO0H 3aKOHOM a00 YCTaHOBYMMHU JOKYMEHTaMH 00O0B’SI3KiB 1010 BXKUTTS 3aXO/IB 13
3ano0iraHHsl KOPYMIlli, [0 NPU3BEJO 0 BYMHEHHS BHU3HAYEHOI'O KOPYIIIHHOTO
3JI0YMHY, 0 Y cyMmi 3 HOpMamu po3nauty X 3akoHy Ykpainu «IIpo 3amoOiranus
kopymiii» Big 14.10.2014 poxy Bxke ChOTOAHI HAJAa€ MPABOOXOPOHHIM CHCTEMI

3HAYHI MPaBOBI IHCTPYMEHTH JMJid BIUIMBY Ha BEJIMKUN NpUBaTHUM Oi3HEC 3a



JIOTIOMOTOI0  PECypCiB  KpPUMIHAJIBHOI IOCTHIII Ta (OpMye HOBUH HANPSIMOK
IOPUCTIPYICHIIIT — aHTUKOPYIIiiiHa Oe3MneKka rocrnoaapchKoi JisIIbHOCTI,

3) HaOaMXKEHHSI HOPMU PO HE3aKoHHE 30aradeHHs 10 mojeni cT.20 Konseniii
OOH mnportu xopynmii y 3B’s3Ky 13 3MmiHamu, BHeceHumH 14.10.2014 poxy Ta
12.02.2015 poky.

Inmi 3minm KK y ygactuHi mpoTuil KOpYHIIHHUM 3JI0YMHAM, BUXOISMYH 13
iXHBOTO PIBHS Ta MOXKJIMBOCTI BIUIMHYTH Ha peajbHy CUTYaIlil0 y il cepi oxopoHH
MPaBOBIAHOCUH BiJ 3JIOYMHHUX TMOCSATaHb, HE MalTh TOro MaciTady, o0 BECTH
MOBY IIpO T€, 10 BOHHU CYTTEBO TpaHC(HOPMYBaIN MEXaH13M KPUMIHAILHO-IIPABOBOTO
BILUIMBY Ha KOPYMIIiHHI 3JIOYMHU YU CITY>KOOBI1 3JI0UMHM.

BpaxoBytoun, mo: 1) HaiiOuiein HeOe3meuHl 37M04MHU y cdepl ciayxO0BOT
TISUTBHOCTI € KOPYNIIMHUMHU 3JI0YMHAMU 1 HaBIaKW; 2) OCHOBHI I1HCTPYMEHTHU
KpUMIHAJIBLHO-TIPABOBOI MPOTH/IIT KOPYMIlli CKOHIIEHTPOBaHI 1 AudepeHIiiioBaHi came
y mexax posainy XVII Oco6muBoi wactuau KK, € HEoOXimHICTH BCTaHOBJICHHS
CHIBBIIHOILIECHHS MK HUMH.

VY Tol yac, konM 3704MHU Y cdepi ciaykO00BOi MisUIBHOCTI Ta mpodeciitHol
JISUTBHOCTI, TOB’S3aHOT 3 HAJAHHAM MYOJIYHUX MOCHYT, 30CEPEIKEeHI y MeKax
po3auty XVII Oco6muBoi wactunu KK, kopymuiiiHi 370YMHU CTPYKTYpHO HE
BuokpemsieHl B OcoommBiit yactuni KK. binmeiie toro, KK He MicTuTh BU3HaUYCHHS
KOPYIIIIHOTO 37I0YMHY, a 3akpimmoe y npumitmi a0 cr.45 KK nume ix mepenik.
Takuit cmocid 3aKOHOAABYOTO pErVIAMEHTYBAHHS MPOTUAIl 1OMY PI3HOBUIY
3JIOYMHIB Mae SK TepeBary (ycyBae MOXIJIHMBI 3JIOBKHBaHHSA TpU KBamidikarii
KOHKPETHOTO 3JIOYMHY SIK KOPYMIIIHHOr0), Tak 1 HEHOJIKM (HE OXOIUIIOE BCIX
3JIOUMHIB, K1 MOXKYTh OyTH KOpynuiitHumMu (Hanpukiaf, 4.4 cr.160, 4.2 ct. 189, u.2
ct.201, cr.ct. 358, 365, 366, 369-3, u.2 c1.375 KK), nepenbavae 310unHH, SKi
MOXKYTbh OyTH 1 He KopymniiiiHumu (Hanpukiazn, ct.cT. 210, 320 KK)).

Buxoasun 13 BHU3HA4YE€HHS KOPYIII Ta KOPYMIIHHOTO MPaBOMOPYIIEHHS 3a
3akoHoMm Ykpainu «lIpo 3amobiranHs Kopymiii» Ta HOHSTTS 3J104MHY 3a 4.1 cT.11
KK, mig xopynuiiHuM 37104MHOM ciif po3ymitu nependadeHe KK cycninbHO
HeOe3neyHe YMUCHE JTISTHHS (1110 a00 Oe3/1isUTbHICTD), BAMHEHE 0CO0010, 3a3HAYCHOIO

y c1.3 3akony Ykpainu «IIpo 3amo6iranHs KOpymiii», 10 MICTUTh 03HAKH KOPYIIIIIi.



KBanigikariss Oyap-KOro 37I0YMHY, Yy TOMY YHCHI 1 3J0YMHY, NepeadadyeHoro
pozautom XVII OcobmmBoi wactuau KK, sk kopymiiiiHoro tsarue: 1) Ouibin cyBopi
HETaTWBHI MpaBOBI Hachigku y cdepl Aii KpumiHaabHOTO 3aKOHY — OOMEXYe
3BUTBHEHHS BiJi KpUMiHAIBHOI BigmoBigambHOCTI (cT.cT. 45-48 KK), mokapanus Ta
roro BinOyBanHs (4.4 c¢1.74, u.1 c1.75, u.1 ¢1.79, 4.3 c1.81, 4.4 c1.82, 4.4 cT.86, 4.3
ct.87 KK), ynemoxmusitoe 3actocyBants ct.69 KK Ta 3usatts cynumocti (4.2 ¢t.91
KK), Moxe yTBOpHUTH MiJACTaBy JJIsi 3aCTOCYBAHHS 110 IOPUIWYHOI OCOOU 3axOJliB
KpUMiHaJbHO-TIpaBOBOro Xapakrepy (ct.96-3 KK); 2) ocolGamBOCTI 3acTOCYBaHHS
KIIK; 3) neratuBHi Hacmiiku, nepeadadeHi 3akoHoMm Ykpainu «I[Ipo 3amoOGiranns
KOPYTIii»; 4) MOXIUBICTh BKIIOYEHHS IMPOIEAYPH MO30BHOTO MPOBAKEHHS IPO
BHU3HAHHS HEOOIPYHTOBAaHMMH aKTHUBIB Ta iX BuUTpeOyBaHHs (cT.cT. 233-1 — 233-3
HLITK). V 3B’s3Ky 13 3a3Ha4€HUM, BU3HAUYCHHSI OKPEMOTO 3JI0YMHY SIK KOPYMIIIHOTO
Ma€ BXIIMBE NMPAKTHYHE 3HAYCHHS.

3nounHM y cepi cayKO0BOI MISUTBHOCTI Ta MPOodECIHOT TIsITHHOCTI, OB’ I3aHO1
3 HaJIaHHSAM TyOJIIYHKUX MOCayT, Yy paMkax po3aury XVII Ocobnupoi yactuau KK 3a
03HAKOI KOPYMIIOBAHOCTI 13 3acTocyBaHHsAM miaxoay M.I. Menbhuka[l5, ¢.168-172]
MO’KHa PO3JUIMTH HA TakKi, IO € 3aBXIU KOPYMUIMHUMHU (0€3yMOBHO KOPYMIIiiiHI);
TaKli, 0 € 3aBXJW HE KOPYMIIMHUMH, 1 3MilIaHl (YMOBHO KOPYIIIIIHI), BUMHEHHS
SAKUX HE 3aBXKIU CYIPOBOIKYETHCS O3HAKOK KOPYMHIIIHHOCTI, B OJHUX BUMAIKAX
BOHHM MAIOTh KOPYILIHHUN XapakTep, B IHIIUX — Hi. be3yMOBHO KOpYMIIHHUMU € BCI
PI3HOBUIM 3JIOBXKMBAHHS MOBHOBaKeHHs MU (cT.cT. 364, 364-1, 365-2 KK) Ta
migkymniB (ct.ct. 368, 369, 368-3, 368-4 KK), a Takox mMoB’s3aHE 3 OCTaHHIMH
3noBkuBaHHs BIUIUBOM (cT.369-2 KK), HezakonHe 30aradenHs (ct. 368-2 KK),
3MIIIAHUMHM — TIEPEBUIICHHS Biagu a00 CIy)KOOBUX IMOBHOBaXEHb MPAIliBHUKOM
npaBooxopoHHoro oprany (ct.365 KK), cmyx6ose mimpoOnenus (ct.366 KK) Ta
MIPOTUIIPABHUM BILIMB HA pe3yibTaTh OMIMIHHUX cIOpTUBHUX3Maraub (¢1.369-3 KK),
3aBXKIM HE KOpyniidHuMu — ciayxoOoBa Hexbamicte (cT.367 KK) 1 mpoBoxaris
nigkyny (ct.370 KK). Ilpu npomy, AekiapyBaHHS HEIOCTOBIpHOI i1H(opmarii
(ct.366-1 KK) € 3710uMHOM, MOB’sI3aHUM 3 KOpymili€o. BpaxoByrouu BHKIIaJCHE,

KOJO KOPYMUIMHUX 3JI0YMHIB JIMIIE MEPETUHAETHCS 13 KOJIOM 3JIOUYMHIB y cdepi



CIy00BOi MisUTBHOCTI Ta mMPOdECiHHOl MisUTBHOCTI, TOB’S3aHOI 13 HAaJaHHIM
nyOJIYHUX MOCITYT.

BaxuBoro Tumosiorizaii€ro KOPYHIIHHUX 3JI0YMHIB, 17€I0 SKOI JOIIBHO
BHKOPHUCTATH 1 MO0 3JI0YMHIB, nependadeHnx posaiioM XVII OcobmmuBoi yacTuHU
KK, € ix po3nomin Ha JBI NPUHUMIIOBO PI3HI TPyHH 32 KPUTEPIEM MEXaHI3MY
3JIOYMHHKUX (KOPYMIIIHUX) BIIHOCUH HA OJJHOCTOPOHHI Ta ABOCTOPOHHI 3704nHHA. [[0
OJIHOCTOPOHHIX BITHOCSThCS Taki 3J0YMHH, SIKI MOXKYTh OyTH BUMHEHHI CyO’€KTOM
3JI0YMHY OAHOOCOO0BO 0€3 00O0B’SI3KOBOi JOOPOBUIBHOI y4acTl IHIIUX Oci0 (CT.CT.
364-367, 368-2, 369-3, 370 KK). /lo IBOCTOpPOHHIX 3JIOYMHIB BiJHOCSATHCS TaKi
3JIOYMHH, AKI MOXKYTh OYTH BUMHEHI BHUKJIIOYHO MPU OOOB’SI3KOBIM JOOPOBUIbHIM
y4acTi AeKUIbKOX cy0’ekTiB 370uunHy (cT.cT. 368, 368-3, 368-4, 369, 369-2 KK).

Busnauenns 00’exTa 3704uHIB y cepl iy 00BOT AISUIBHOCTI Ta MpodeciitHol
JUSIIBHOCT, MOB’SI3aHO1 3 HAaJIaHHAM IMYyOJIYHMX TMOCIYT, a TaKOX BHSIBJIECHHS HOTO
3HAYEHHS € BAKJIMBUM JJIS1 TIPABUILHOTO PO3YMIHHS MPUPOAM Li€i TPYHH 3JI0YHHIB,
iX O3HaK I IIed KPUMIHAJIBHO-TIPABOBOI KBaji(ikaiii Ta Ja€ MOXKIHUBICTb
OOTpYyHTYBaTU TMpOBeJEHY B YKpaiHi AuQEepeHIianiio pexuMiB KPUMIHAIBHO-
MIPaBOBOTO BIUIMBY Ha KOPYIIIIO.

VY3arajibHEHHSI PI3HOMAHITHUX MO3UIIIM HAYKOBI[IB 11010 BU3HAYEHHS POJIOBOTO
00’exTa 3704MHIB y cepl ciayk00BOT AISUIBHOCTI CBIAYUTS, 110 M1l HUM PO3YMIIH YU
po3ymitoTh: 1) cimyxk06oBuii 6opr (060B’s30k) [XKimkwmienko O.0., [Tozaumes C.B.];
2) cinyx00BY NISUIbHICTH MOCAJA0BOI 0COOM M MOPYIIEHHS MPABWIBHOTO 31HCHEHHS
HEI0 CBOiX ciuyx0oBux Qyskiii [[tontep A.P.]; 3) cam pgepxkaBHHMil amapar
[[TionTkoBCchKUM A.A.]; 4) nepxapHy aucumrutiny [Tpaiinun A.H. (1938 p.)]; 5)
MpaBWIbHY pOOOTY JepKaBHOro amapaty (Bmepiie 3amnporionyBaB A.H. TpailiHiH B
1939 pomi, 3MmiHuBmM cBotO ayMmMKky) [[lamamsim HII., CsermoB O.4.,
Ksinunis A.K., HaBpoupkuii B.O., dynopos O.0., Kpynko /I.I., Uyrynikos LI. (six
Ha JI0JaTKOBY CKJIaJI0BY PO3IJISlyBaHOT'O POJIOBOTO 00’ €KTY BKa3yBaB Ha MOPYIIECHHS
aBTOPUTETY JEP>KaBHUX OpraHiB)|; 6) IHTepecH JAEP>KaBHOTO YIIPABIIHHS [ Y TEBChKUIA
B.C.]; 7) sxicte nepxkaBHoro amapary [Ectpin A., CaxapoB O.b.]; 8) inTepecu
myoniunoi ciyx6u [Bomxenkin b.B., [IlnitenkoB A.B.]; 9) BcTraHOBIeHU 3aKOHOM

NPSIOK 3A1MCHEHHSI MOCAJOBUMHU Ta CIIY)KOOBUMHM 0OCOO0aMHU CBOiX IOBHOBaKEHb



[Anapymiko [LIL.]; 10) cycminbHiI BIIHOCHHH COIANbHOTO YMNPABIIHHS, Y SKHX iX
cy0’ekTH peani3yroTh Kepytounid BruB [3agos K.I1.] Toro.

JlocmDKeHHST O3HAQYeHUX TOUYOK 30pYy, iX €BOJIOLII Ta TEPMIHOJOTIYHOTO
amapary J03BOJISIE TIPUATH 10 BUCHOBKY, 110 HAMOUIBII TOYHOIO € MO3HIIis, 3 KOO
00’ekToM 3704MHIB, mependadeHux po3ainy XVII OcobmuBoi uvactuaum KK, e
BCTAHOBJICHUH HOpMaMu IpaBa MOPSAOK 3IIHCHEHHS CIIy:)KOOBUMH OcobOamMu Ta
ocobamu, SKI HAAAIOTh MYyOJI4HI MOCIYTH, CBOiX IOBHOBaXEHb. lIpoTe Takuit
MOPSZIOK € HE YUM IHIIMM SK COIaJbHUM 3B’SI3KOM CYCIUIBHUX BIJIHOCHUH, SIK1
oxopoHstoTecst HopMamu po3ainy XVII Oco6muBoi yactuau KK. I3 ypaxyBanHsM
IIbOT0, 3a3Ha4Y€HI HOPMH OXOPOHSIIOTH CYCIIUIbHI BITHOCHHHU, B SKHUX PEaTi3yIOThCS
nyOJiuHa (JIep’kaBHAa Y MYyHILMIAIbHA) BiIaja, MPUBATHE YIPaBIIHHS Ta MyOJidHI
MOCIyTH, a TakoXX O(IliifiHI CHOPTUBHI 3MaraHHs, IO CKJIAJAlOThCA MIXK
BU3HaueHUMHU KpHuMiHAIBbHUM 3aKOHOM CICIIaIbHUMU CYO’€KTaMu Ta OyAb-SKUMU
cy0’ekTamMH, MPSMO 3al[iKaBIEHUMHU Yy pe3ylbTaTax iX JISUIBHOCTI, Y 3B’S3KY 3
BJIQJHUMH, YTNPABIIHCHKUMHU Ta 1HIIUMHU IOPUIUYHUMH aKTaMU LUX CHEIlaJbHUX
cy0’€KTiB, a TAKOXK pe3yibTaTaMH ODIIIHHUX CIIOPTUBHUX 3MaraHb, 3MICTOM SIKUX €
BCTAHOBJICHUW HOpPMaMH TIpaBa TOPSAIOK 3AIMCHEHHS TaKUMH CICIiaIbHUMHU
cy0’eKTaMU CBOIX NMOBHOBaXEHb YU OO0OB’A3KIB.JIK BOAya€ThCsl 13 HABENECHOIO Y
3B’A3Ky 13 BBeIEHHAM Yy Mexax po3auty XVII OcobmuBoi wactuam KK
BIJIMOBIIAJILHOCT1 32 MPOTUIIPABHUYN BIUIMB Ha Pe3yibTaTH OMIMIMHUX CIIOPTUBHUX
3maranb (cT. 369-3 KK) 3 03.12.2015 poky Oyj0 3Ha4YHO PO3IMIMPEHO 00’€KT HOTO
OXOpOHH.

Taka ckiaiHa CTPYKTypa POJAOBOr0 00’€KTa 3JI0YHMHIB, Iepea0aueHUX PO3ALIOM
XVII Oco6nuBoi yactuau KK, 3ymMoBiieHa CyTTEBOIO 3MIHOIO MOJIEN KPUMIHAJIBHO-
MPaBOBOI OXOPOHU CIYKO0BOT1 misutbHOCTI 3akoHoM Ykpainm Ne 3207-VI Bix
07.04.2011 poky. IHum 3akonom y KK Oyna peanizoBaHa iges audepeHiiamii
KPUMIHAJILHO-TIPABOBO1 OXOPOHU CITY»KOuM y TyOmiyHii Ta npuBatHiii cdepax. Ha meit
gac HopMmu po3auty XVII OcobnuBoi yactuau KK mokiaukaHi OXOpOHSATH YOTHUPHU
OKpeMi TPyNu CYCHUIBHUX BIJIHOCHH, SIKI BHOKPEMIIIOIOTHCA 3a iX 3micTom: 1)
3MICTOM SIKHX € BCTAaHOBJIGHMH HOpMamu TMpaBa NOPSAIOK 3A1MCHEHHS CBOIX

MOBHOBAXEHb MYOIIYHUMU CITYy>)KO0BUMU ocobaMu (iHTepecH myOiyHOi Ciy>K0u); 2)



3MICTOM SIKHX € BCTAQHOBJIIGHMH HOpMamMu TMpaBa NOPSAIOK 3AIMCHEHHS CBOIX
MOBHOBAKEHb IHIIMMHU CIY>)KOOBUMH oco0aMu (1HTEpeCH MPUBATHOI CIYXOM); 3)
3MICTOM SIKHX € BCTAaHOBJICHMM HOpMaMu IIpaBa MOPSAJIOK 3A1MCHEHHS CBOIX
MOBHOB&XEHb 0CO0AMM, SIKI HaJalOTh MyOJIYHI TOCHYrH; 1 4) 3MICTOM SIKHX €
BCTAHOBJICHUH HOpMaMM TpaBa MOPSIOK 3AIMCHEHHS CBOiX OOOB’s3KIB 0coOamMu y
cdepi copTy.

HaBenenuit po3mojina 3acHOBaHMN Ha NPUHLHUIOBINA BIAMIHHOCTI HPUPOIU
MMOBHOB&)XEHb MYOJIYHUX Ta MPUBATHUX CIY>KOOBIIIB, 1X 3HAYMMOCTI, a TaKOX
0COOJIMBOCTSIX MOBHOBAXXEHb 0C10, K1 HAaJAIOTh MyOJIYHI MOCIYTH Ta AK1 MPAIIOI0Th
y chepi crmopty. Paszom 13 TUM, CTpPYKTypa OXOPOHIOBaHMX ITPaBOBIJIHOCHH Ta
MeXaHi3M MOpYILIEHHS 00’€KTa 3JI04MHIB, ependadueHux po3auioM XVII OcobauBoi
gyactuHu KK, € ogHakoBMMHM, 10 € 4YM HE €IWMHOK O3HAaKOI, fKa 3yMOBHJIA
MIOMIILICHHS ITUX 3JI0YUHIB B OJTUH PO3ILI.

[Ipu BupimeHHi [OpoOJEMH PO3MEXKYBAaHHS 3J0YMHIB MPOTH MOPSAJKY
VOpaBIiHHSA Ta PO3TJIAAYBaHOI TPYNU 3JOYMHIB 3a POJIOBUM 00’€KTOM  CIIIJT
BpPaxOBYBaTH, IO SKIIO O0OB’S30K MISITH TIEBHUM YMHOM IIPU CKOEHHI CIIYKOOBOTO
3JIOYMHY TOKJIAJA€TbCd CaM€ Ha CIYKOOBIS, TO TNPU CKOEHHI 3J0YMHY MPOTU
MOPSIIKY YIPABIIHHS TaKUH 000B’SI30K BXKE CTOCYETHCSI Cy0’€KTa, HA SKOTO BILIUBAE
JISUTBHICTD JiepKaBHOTO (MyHIIMIIAIbHOTO) oprany. KpiMm Toro, 3104MHU NpOTH
MOPSIIKY YIPABIIHHSA HE3aJIeKHO B Cy0’€KTa BIJIHOCHMH TMOCATAIOTh HA 1HIII
eJeMeHTH (03HaKM) JIep>KaBHOTO (MYHIIMIAIBLHOT0) OpraHy, i He MOPYIIYIOTh MO0
poOOTy uepe3 TaKy O3HAKY SIK 3M1MCHEHHS (YHKIIM 3a3HAYEHOTO OpraHy, 10 MOXE
psIMO 3pOOUTH JHIIE CIyk00Ba 0co0a YK 1HIIMK crelianbHui cy0’eKT. 3a3HaueHe
MOKa3ye MOMUJIKOBICTh PO3MIlIEHHSI Y Mexkax po3auty XV Oco6muBoi yactuau KK
TAKOro CKJaay 3J0YMHY, SK MIJKYN TMpaliBHUKA MIAIPUEMCTBA, YCTAaHOBU YH
opranizauii (ct.354 KK), apke He CKIaAHO MOOA4YMTH, 110 CTPYKTYpa OXOPOHIOBAHUX
ct.354 KK mpaBOBIIHOCHMH Ta MEXaHI3M iX MOPYIIEHHS, MO-CyTi, € aHaJOTTYHUMHU
TUM, 110 OXOpOHst0Thca HopMamu posauty XVII Ocobnuoi wactuau KK. Taka
MOMUJIKA y PO3MIILEHHI 3a3HAYEHOr0 3J104MHYy Y cTpYKTypi OcobnuBoi yactuau KK

3YMOBJIIOE HEMOJKJIMBICTh BCTAHOBJICHHSI TOPYIIEHHS HUM TOTO 00 €KTY, SKHM
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BHU3HAUEHUH 3aKOHOJABIIEM, a OTXKE BHUKJIIOYAE€ MOKIIMBICTh KOHCTPYIOBAHHS CKIIQTy
3JI0UYHMHY Y LJIOMY.

besnocepenHiMu 000B’I3KOBUMHU 00’ €KTaMH 3JI0UYMHIB PO3TJISAYBaHOI TPYIH €
KOHKPETHI AacCleKTH BCTAHOBJICHOTO TMOPSAAKY 3A1MCHEHHS CBOIX IOBHOBa)XECHb
BIJIMOBIAHUMU CHEIIaILHUMU Cy0’ekTaMu. Lle MOXyTh OyTH Taki KOHKPETHI aCIIEKTH
K — BUKOHAHHsS MOBHOBAaXXEHb JIMILIE B 1HTEpPEcax CIykOH, 00OB’A30K CiIy>k00BOi
0coOM 3IIMCHIOBATH CBOi TOBHOBAXECHHS JIMILIE Yy MeXaX CBOiX ITOBHOBAXXCHb,
000B’SI30K 100POCOBICHO BUKOHYBATH CBOi TIOBHOB)KEHHS 1 T.]I.

SIk yxe 3a3Havanocs BHUIE, y MpaBoOBiil cucTeMi YKpaiHM peasizoBaHa ines
nudepeHiialii pe>XuMiB MPaBOBOTO BIUIMBY Ha KOPYMILiIO y 3aJIEKHOCTI Bij TOTO, J10
AKOi cepy BOHA BIAHOCUTHCS — MyOJIIYHOI YK npuBaTHOI. [Ipu npomy mia pexxumom
MPABOBOTO BIUIMBY Ha KOPYMIUIO CIIJI PO3YMITH OCOOJUBUIN MOPSAOK IMPaBOBOIO
pEeryJIIOBaHHS, SKUH BHPAXKAETHCS Y TOEAHAHHI TAaKUX IOPUIAMYHHMX 3ac00iB, SK
MPEBEHTUBHI AHTUKOPYNIIMHUX MEXaHI3MH, MpaBWiIa HIOJ0 YCYHEHHS HACIHIIKIB
KOPYHNIIIMHUX TPaBOMOPYIIEHb, CUCTEMa IIJICTaB BIAMOBIIAIBLHOCTI 32 KOPYMIIIHHI
MIPaBOIOPYILICHHS Ta CTYIIHb CYBOPOCTI MPABOBUX HACIIJIKIB IIMX MPABOMOPYIIEHD, 3
MmeToro edektuBHOl mpotuAaii kopynuii. Ha piBai KK Taka mudepenmianis Oyna
smiiciena smmie 3 01.07.2011 poky (Ko He paxyBaTH TMaKeT aHTHUKOPYIIIHHUX
3akoHiB Bif 11.06.2009 poxky, ski aisumm 3 01.01.2011 poxy mo 05.01.2011 poky), i 3
IUTMHOM 4acy 3Ha4HO MOTJIMOMIIACS.

VY kpumiHaIbHIA IOpUCHPYAEHIT CPOpMYBaIOCS YSABICHHS MPO COIAJbHY
00yMOBJIEHICTh Takoi audepenitiaiii. ['0J0BHOIO BIAMIHHICTIO MiX PO3IJISIyBaHUMHU
rpylaMu 3JI0YMHIB € Te€, IO JHIIEe MOCiIraHHs 3 OOKy MyOJiYyHUX CITY>KOOBIIB
NPU3BOAATH 70 TociaadiieHHs aepskaBHOi Biamu[S, c.53-54; 20, c.81] Ta Bmagu
MmiciieBoro  camoBpsimyBanHs. Cnmig  moromutucs, 1o  BigoOpaxkenwit KK
nudepeHIiioBaHuil MiAXi 00 KPUMIHAJIBHOI BIAMOBIIATBLHOCTI 3a CIIY>XKOOBI1
MPaBOIOPYIICHHS 0ci0, 3alisHUX y NyOiiuHii 1 mpuBaTHIM cdepax, BpaxoBye
PIBHUIIIO Yy CYCHUIBHIA HeOe3mel AisiHb, IPYHTYETHCS Ha BJIACHOMY 1CTOPUYHOMY
nocsial (nopesomoniinomy, yacie HEIly) 1 nocBial kpaiH 13 pO3BUHYTOI0 PUHKOBOIO
€KOHOMIKOI0,  BpPaxOBY€  TMIOJOXEHHS  BIAMOBIAHMX  MIDKHApPOJIHO-TIPABOBUX

JTOKyMeHTiB[8, ¢.247].



Takum unHOM, myOdiuHI CIay»)00BI 0OCOOM HaAlIeHI BIAAHUMH IMTyOJIIYHO-
NPaBOBUMHU [MOBHOBAXXEHHSAMM, a OCOOJIMBICTIO 00’€KTa NpH BYMHEHHI HUMU
3JIOYMHIB TIO CIyXk01 € Te, IO WOro CTaHOBJATH IPABOBIJHOCHUHU, B SIKHUX
peali3yeThCs JepKaBHA UM MYHILMIIAIbHA BiIaJa. 3a3HaYCHE XapaKTepU3ye CYTTEBY
OCOOJIUBICTh 00’€KTYy 1Ii€1 MIATPYNU 3JI0YMHIB, MMATBEPIKYE iX MIABUILICHY
(MOpIBHSIHO 3 IHIIMMHU  CITY>)KOOBUMH 3JIOYMHAMH) CYCIUJIbHY HeOe3NeKy Ta
MPOEKTYETbCSI Ha O3HAKM IX CHEIlalbHOTO cy0’ekta. Llum 1 0oOrpyHTOBYy€ThCA
BCTAHOBJICHHSI OUIBII >KOPCTKUX IPABOBHX HACIIJKIB Ta OUIBII IIMPOKOTO KOJja
MPaBOBUX IHCTPYMEHTIB MPOTUAIl IIOAO KOPYMHUii y MyOJidyHOMY CEKTOpi
yIpasiiiHHs, Y ToMy uncii 1y cdepi aii KK.

BpaxoBytoun ¢yHIamMeHTaIbHUN XapakTep pO3MOJLTy Kopymuii Ha chepu —
KOpYIIis y MyOJIYHOMY Ta NPUBATHOMY CEKTOpPl YHPAaBIIHHS, MIKHApPOJHI aKTH
o0 npoTtuali kopymmii (MiKaMepuKaHChKa KOHBEHIIISI MPOTH Kopyrii Bix 29
oepesns 1996 poky, KonseHirist 3 60poThOM 3 MIIKYIIOM MOCATOBUX OCIO 1HO3EMHUX
JepkaB y pasl MPOBEJCHHs MiKHApPOJIHMX AlIoBUX omepariiid Big 21.11.1997 poky,
KpuminanibHa KoHBeHIisE Mpo O00poTOy 3 kopymnuiero Big 27.01.1999 poky,
Konsenmiss OOH mpotu TpaHCHAIIOHAJIBHOI OPraHi30BaHOi 3JIOYMHHOCTI BIiJ
15.11.2000 poxy, Kouenmis OOH mnporu kopymuii Big 31.10.2003 poky)
HIATOPSAKOBYIOTh MOMY CBOi HOpMH. Y HaBEACHHMX aKTaX KPUTEPIEM PO3MOALTY
Kopymiii Ha AB1 chepu — myOniuHy Ta TPUBATHY, € XapakTep 3A1HCHIOBAHOI
TismbHOCTI. Tak, creriagbHi Cy0’ €KTH KOPYMNIIIHHUX MPaBOIOPYIICHb Y MyOJIIYHOMY
CEKTOp1 yMpaBIJIiHHS MOBUHHI OyTH HaJIJEH] MyOJIIYHUMH (JIepKaBHUMHU) (PYHKITISIMU
(pynkuii y 3B’S3Ky 13 3aMHATTSIM T1OCaJ Y 3aKOHOJABYOMY, BHUKOHABUOMY,
aZAMIHICTpaTUBHOMY a00 CyJIOBOMY OpraHi 4M 3A1HMCHEHHS JAep:KaBHUX (PYHKIIHA abo
HaJaHHS JIEp)KaBHUX TIOCIYr) Ta BHUKOPHCTOBYBATH 1X TpPU BYMHEHHI
MIPABOIOPYIIICHHS.

VY 3B’43Ky 13 BUKJIaICHUM B YKpaiHi 10 37104nHIB y cepi myOaiuHol ciayk00BoT
TUSITBHOCT1 (KOPYMIIIHHUX 37I0YMHIB MYOJIYHOTO CEKTOPY) BITHOCATHCS Ti 3JI0YMHH,
K1 TIOB’s3aHI 13 JISUIBHICTIO CIIYKOOBUX 0ci0, $KI BUKOHYIOTh (YHKIII]
MPEICTaBHUKIB BJIaJId YU MICIIEBOTO CAMOBPSAYBaHHSA, a TAKOXK 001HMaIOTh MOCAIU B

opraHax ,IICp)KaBHO'l. BJIaax, OpraHax MiCHCBOFO CaMOBpAAYBaHHA, HA ACPKABHUX YU
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KOMYHAJIbHUX MIANPUEMCTBAX, B yCTaHOBaX 4u opradizauisx. [Ipu nupomy 3rigxo m.l
npuMiTku 710 cT.364 KK s minedt crareit 364, 368, 368-2, 369 KK no aepxaBHUX Ta
KOMYHQJIBHUX MIANPUEMCTB MPUPIBHIOIOTHCS IOPUANYHI 0COOH, Y cTaTyTHOMY (OH/II
AKUX BIIMOBIAHO Jep>KaBHA YM KOMYHaJbHa yacTKa mnepeBuinye 50 BiACOTKIB a0o
CTAHOBUTH BEJIMUYWHY, 110 3a0e3rnedye JepaBl 4¥ TEPUTOPIANIbHIN TpoMajil MpaBo
BUPIIIAIFHOTO BIUIMBY HAa TOCIOAAPCHKY ISIIBHICTh TaKOro MIiANPUEMCTBA.
BinnoBigHo 10 37104MHIB y cepl IpUBATHOI CIY>KOOBOI AISUIBHOCTI (KOPYMIIHHUX
3JIOYMHIB TPHUBATHOTO CEKTOPY) BIAHOCIATHCA Ti 3JIOYMHM, SKI TIOB’S3aH1 13
TISUTBHICTIO CITy’K00BUX 0C10, SIKI BUKOHYIOTh CBOi (DYHKIIIT y 1HIIMX MiJINPHUEMCTBAX,
B YCTaHOBaX 4M OpraHi3alisix, HiXk Ti, sIK1 3raayroTbes y 1.1 npumitku 1o c¢t.364 KK.
Pasom 13 tum, 3akpimennii y KK kputepiii po3mMexyBaHHS MiICTaB BiAMOBIAAIBHOCTI
3a KOpYMIIiiHI 3710YMHM Yy MyOniyHii Ta mpuBatHid chepax (hopma BIacHOCTI Ta
cy0’€KT mpaBa BHUPIMIAIBLHOTO BIUIMBY) HE BIANOBIZA€ HE TUIBKM MIAXOAY 3
MDKHApOJHUNA aKTiB, a ¥ KPUTEPII0 TAaKOTO MOJITY, IIO 3aCTOCOBAaHMN y 3aKOHI
VYkpainu «lIpo 3ano6iranns kopymiii» Bixg 14.10.2014 poxky ta KVYnAIl. Take
NPaBOBE pETYJIIOBaHHS TMOPOKYE TapaJOKCalbHI CHUTyallii MO0 CIIy>KOOBIIiB
JepKaBHUX Ta MYHILUIAIbHUX MiJIPUEMCTB, K1 HE BUKOHYIOTh KOJHUX ITyOJIIYHUX
(yHKIIIH, a CTBOPEHI BUKJIIOUHO 3 METOI0 OJiepKaHHs MpUOYTKY, OCKIJIBKH Ha PiBHI
KK 1o 3a kxputepiem mpaBa BIAaCHOCTI Ha HHUX PO3MOBCIOKYETHCA DPEKUMOM
MPABOBOTO BIUIMBY SIK JJIsi KOPYILIl y MyOJiYHOMY CEKTOpi, a Ha pIBHI I1HIIUX
AHTUKOPYMIIIMHUX aKTiB — SIK JUISI KOPYMIIii y MpuBaTHOMY ceKTopi. OueBHUIHO, 110
Taka CUTYyallisd MOTpedye BTPYUaHHS 3aKOHOJABIIS.

[I{omo 3m0unHIB ciyk00BUX 0C10, iK1 OKpeciieH1 y 1.2 npumitku Ao cT.364 KK,
BCTAaHOBIIIOETHCS TaKUW KE PEKUM KPUMIHAIBHO-TIPABOBOTO BIUIMBY, SK 1 [0
3JIOYHMHIB HAI[IOHATBHUX CITY>KOOBUX OCI0 MyOIIYHOTO CEKTOPY.

Kpim Toro, B Ykpaini pexxuM MpaBOBOTO BIUIMBY Ha KOPYIILIK Yy MyOJI4HOMY
CEKTOpl HE € OJHOPITHUM, OCKIJIBKU JIJISi TAKOTO BUAY CIYXOOBHX OCi0, SIK 0coOH,
YIOBHOBA)KEHI HAa BUKOHAHHS (DYHKIIHA JepxaBu ab0 MICIIEBOTO CaMOBPSTyBaHHS,
ki 3a3HadeHi y 1.1 4.l c1.3 3akony VYkpainu «[Ipo 3amoGiraHHs KOpyImiiii»
(pakTuuHO 1€ HaMBHIII CITy’)k00B1 0cOOM YKpaiHu) BiH € OLIbII CyBOPUM. 30KpeMa,

JuIie 1oJa0 Ii€i  kKaTteropii oci0 Moke OyTH 3acTocoBaHa KpUMiHaJIbHA
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BIJIMOBIIATIGHICTh 3a He3akoHHe 30araueHHs (cT.368-2 KK) Ta 3a nexnapyBaHHS
HeocToBIpHOT iH(opMaitii (cT.366-1 KK).

Okpemi peXMMH TPaBOBOIO0 BIUIMBY BCTAHOBJICHO Ha KOPYIIIKO 0ci0, sKi
HAJAI0Th MyOJIIYHI MTOCIYTH, Ta KOPYMIIIO y cepi CIopTy.

Takum uymnom, y po3aini XVII OcobnuBoi wactunu KK audepenuiiioBano
PEXHUM IMPABOBOIO BIUIUBY HA KOPYILIKWHI 3JI0YMHU Yy 3aJIEKHOCTI BIJl «XapakTepy
3IIACHIOBAHOI AISUTBHOCTI CIELIaNbHOTIO Cy0’€KTa» (caMme TaKui KpUTepid € BIpHUM,
a "He ¢akTuyHo 3actocoBanuil y KK) Ha kopynuiiai 3mounsau: 1) y chepi myOaiunoi
CiIy>k00BO1  TiSIBHOCTI (ITyOJIIYHOTO CEKTOpY), Y MEKax SKUX OUIbII CyBOpUH
KpUMIHAJIBHO-TIPABOBUM PEKUM BCTAHOBJICHO IS HaWBHUIIUX CIY>XKOOBUX 0OCI0
VYxpainu (cr.cT. 364, 366-1, 368, 368-2, 369 KK); 2) y chepi npuBatHoi ciry>k00B0i
nismpHOCT1 (TIpuBaTHOTO cekTopy) (cT.cT. 364-1, 368-3 KK); 3) y cdhepi Hamanus
myomiyHUX Mocayr (CcT.cT. 369-2, 368-4 KK); 4) y cdepi cnopty (c1.369-3 KK). [Ipu
1IbOMY 3710BKHBaHHS BILTUBOM (cT.369-2 KK) BimHOCHTBCS 110 1, 2 Ta 3 13 3a3HaYeHUX
BUIIE TPYTI.

O3Hakow CKJIAJIB 3JI0YMHIB y cdepl CIy)k00BOi AiSIBHOCTI Ta MpodeciitHol
JISUTbHOCTI, TIOB’A3aHOI 3 HAJAHHAM MyOJIIYHUX MOCIIYT, € HelIpaBOMipHA BUr0/1a, sKa
MOXke OyTH 3ac000M BUMHEHHS 3704MHY (dactuHu 1, 2 c1.cT. 368-3, 368-4, cT1.369,
9.1 ¢1.369-2 KK) Ta mnpomykTtoMm 3J0YMHHOI [ISJIBHOCTI Cy0’€KTa 3JI0UMHY,
MIParHeHHsI OJIePXKaTH SIKUW y CKJIaJax 3JI0YHMHIB € MeToro (cT.cT. 364, 364-1, 365-2,
368, vactunu 3, 4 cr.cT. 368-3, 368-4, yactunu 2, 3 cr.c1.369-2, 369-3 KK).

Bianosinao no mpumitku 10 ct.364-1 KK mig HempaBoMipHOIO BUTOOIO CIIiT
PO3YMITH TpoIIOBI KOmITH abo 1iHIIE MaWHO, TMepeBaru, MiIbIM, IOCIYTH,
HeMaTepiaibHl aKTUBHU, OyIb-gKl 1HIII BUTOJM HEMATEPIaIbHOIO YM HErPOIIOBOIO
XapakTepy, sIKi IPOMOHYIOTh, OOIIAI0Th, HA/Ial0Th 00 OJIEPKYIOTh 0€3 3aKOHHHUX Ha
Te mifactaB. HaBejeHe BU3HAYEHHS MICTUTh HE TUIBKHM TEPENiK «IIPEIMETIB»
HETPaBOMIpPHOI BUTOAM [Oyab-sIKi BUTOIM (SIK MAaiHOBI, TaK 1 HEMAWHOBI)]|, a i 03HAKY
JH 11010 BIAYYKEHHS Yd HAOyTTs Takoi BUTOAM [Taki J1i MarOTh OyTH BUYMHEHI 0€3

3aKOHHMX Ha T€ MiJACTaB], IO CJiJ BPAaXxOBYBATH NP KBadi(ikallii 3JI0YMHIB ITi€]

IPYIIN.



HenpaBomipHa Buroga € MaiWHOBOIO Yy BHUMNAJKaxX, KOJIM BHHHaA ocola
3aJI0BOJIbHSIE CBOI KOPUCIUBI MOTPEOU YU MAa€ MOXIJIMBICTD iX 33JOBOJILHUTU CaMe 3
MOMEHTY OJIep»KaHHS Takoi BUTOAM 1 Oe3rocepeHb0 came Bija ii mpeameta. [Hmmi
Onara, sSiKi MOKYyTh MPUHECTH MAHOBY BUTOJY Yy MOJAJbIIOMY, a HE Y MOMEHT iX
OoTpuMaHHs (HaJaHHS BUTIAHOI poOOTH, BHAada (PIKTUBHOTO JUILJIOMY TOIIO), HE €
MaiHOBOIO HEMPaBOMIPHOIO BUToa010. [IpH 11poMy mociiyra € MaiiHOBOIO, SIKIIIO BOHA
HAJA€ThCA MO 3aHWKEHIM HiHI (TOOTO MO IMiHI, SKa € HIKYOI0 33 MIHIMaJbHY
PUHKOBY) a00 Oe3o0ruiaTHO, aje mijyisirae orati. Taki Mociayry 3BUIBHSAIOTH BUHHY
0co0y BiJ po3TpaT y MOMEHT iX HaJaHHS 1 UM MPUHOCATH i MaitHOBY Burony. Ilpu
BU3HAUCHHI MallHOBOI HENMPaBOMIPHOI BHUTOJU JOILIBHO OpIEHTYyBaTHCS Ha 1.4
[TocTanoBu 1 BBa)KaTH HEIO MaifHO (Tpoli, IIHHOCTI Ta 1HIII pedi), IpaBO Ha HHOTO
[HIOKYMEHTH, sKI HaJalOTh NpPaBO OTPUMATH MaiHO, KOpHUCTyBaTHCS HHUM alo
BUMaraTd BHUKOHAHHSA 3000B’si3aHb TOIIO]|, OyJb-aKi Jii MalHOBOIO XapakTepy
(mepemaya MaifHOBHX BUTOJ, BIAMOBa BiJ HHUX, BIJIMOBAa BiJl TpaB Ha MaWlHO,
0e30ruIaTHe HaJaHHS TMOCIYT, CAHATOPHUX YU TYPUCTHUUHUX IYTIBOK, MPOBEICHHS
OyIiBeIbHUX a00 PEMOHTHUX pOOIT TOIIO). Y IHMIMX BHUMNAAKaX HEMpPaBOMIpHA
BUI'0J1a € HEMAWHOBOIO.

KBamidikaiiss HenpaBOMIpHOI BHUTOAM SIK MalHOBOI Ma€ 3HAYEHHS IS
BCTAHOBJICHHSI O3HAK CKJIaqy 3JI0YMHY YM KBaJi(iKyIOUHMX O3HAaK, sIKI MOB’s3aHi 13
PO3MIPOM TIPEIMETY HEMPaBOMIPHOI BUTOMM [ABAIIATh MIHIMAIBHUX 3apOOITHUX
miaT (4.3 ¢1.369-3 KK), 3HauHuii, BeIUKUi Ta 0COOJIMBO BEIMKUM po3mip (4. 2, 3, 4
ct.368 KK)]. Kpim TOro, po3mip MaiiHOBOi HEMPaBOMIPHOI BUTOIW IIOBHHEH
BpPaxoBYBATUCS MIPHU MPU3HAYEHH] MOKapaHHs K 00CTaBUHA, 1110 BIUIMBAE HA CTYIIHb
TSOKKOCTI BUMHEHOTO 370uMHYy (1.3 4.1 ¢1.65 KK). OcTanHe MOSCHIOETHCS THUM, IO
pO3Mip onepKaHOI HEMPaBOMIPHOT BUTOAM XO04Ya OE€3MOCcepeaHbO HE ITiIBHUIILYE
CyCHJIbHY HEOE3NeKy BUMHEHOI0, MPOTE OMOCEPEKOBYE (OIIHIOE) OOCTABHHY, sKa
JIICHO BIIMBA€ Ha TSKKICTh BUMHEHOTO 3JI0YMHY — CYCHIJIbHY 3HAYUMICTH CaMoi
OIJIAYEHOI TMOBEIHKM CIEUIAIbHOTO CyO’€KTa 3J0YMHY, $IKa BBAXKAETHCS THUM
3HAYMMIIIOIO, YUM JIOPOXKYE KOIITYE.

BpaxoBytoun Te, 1mo nepeBakHa OUIBIIICTH 3J0YUHIB, MepeAdadeHUX PO3IiTY

XVII OcoOmuBoi uwactuan KK, € 31oumHaMu 31 cCHEIIAJIBHUM CKJIAAOM, TO



OCOOJMBICTIO JiSIHHSA TIPU 1X BUYMHEHHI € MOTO OCOOJMBUIU 3B’SI30K 31 CIEHIaIbHUM
CTaTycoM Cy0’eKTa. 3a XapaKTepUCTUKaMHU TAKOTO 3B’SI3KY [ISHHS PO3TJISyBaHUX
3JIOYMHIB MOHA PO3JUIMTA Ha JABI rpynu: 1) Ti, Kl 3A1HCHIOIOTHCS BHUKJIIOYHO Y
MeXKaxX HaJIaHUX MTOBHOBAXEHB; 2) Ti, SIK1 3MIMCHIOIOTHCS 3 BUKOPUCTAHHS SIK HAJJaHUX
NOBHOBAXEHb, TAK 1 MOB’S3aHUX 3 HUMH MOXJIMBOCTEH. Jlo mepiuoi rpynu ciin
BIIHECTH  JiSHHA, SKI  BUPAKAIOTHCH Y.  3JIOBXHBAaHHI  CICHIAIbHUMH
noBHOBaxkeHHs MU (cT.cT. 364-1, 365-2 KK), HeBukoHaHHi ab0 HEHAJICKHOMY
BUKOHAHHI CIyk00BHX 000B’s3kiB (¢1.367 KK), BunHeHH1 aiii abo 0e3disIbHOCTI 3
BUKOPHCTAHHAM HaJaHUX MOBHOBaxeHb (CT.cT. 368-3, 368-4 KK); a mo mpyroi —
BUKOPUCTaHHI BJagu 4u ciayk0oBoro craHoBuma (ct.364 KK), BumHeHHi uym
HEBYMHEHHI [ii 3 BUKOPUCTAHHSAM HAJaHOI BJIaJW YM CIYyKOOBOTO CTaHOBHUIIA (CT.
368 KK). Takum 4rMHOM, BUKOPHUCTaHHS MOPAJ 13 MOBHOBAXCHHSIMU 1 OB 3aHUX 3
HUMH MOXJIMBOCTEH MOXJIMBE JIMIIE y 3JI04MHAX y cdepl MmyOsidHoi CirykKO00BO1
nisibHOCTI. KpiM Toro, Te came € XapakTepHUM IS AisiHb KOPYHIIHHUX 370YHHIB,
aki nependadeni cr.ct. 191, 262, 308, 312, 313, 320, 357, 410 KK, ockiibku y
npuMmitii g0 cT.45 KK 1010 HaBeaeHUX KOPYHIIWHMX 3J0YHMHIB BUKOPHUCTAHO
(bopMyTIOBaHHS «BUMHEHHSI MIJITXOM 3JIOBKMBAHHS CITY>KOOBHM CTaHOBHIIIEM).
[Ilomo apyroi rpynu JisiHb, TO y HAYKOBIH JiTepaTypi CKJIAIOCS JBa MIAXOAU J0
1HTepIpeTalii 3BOPOTy «BUKOPUCTAHHS CIYKOOBOTO CTAaHOBHINA»: 0OMEXyBaJIbHUN
(sx 3mificHEHHS i, SIKI BXOIATH JO KOJia CIYy>)KOOBUX TMOBHOBa)KEHb, CTAHOBIISATH
KOMIIETCHINIO Ciyxk00B1sA[2, ¢.84; 12, ¢.68; 19, c.48], ToOTO y HBOMY BHIAAKY
HABEJICHE BUIIEC TPYIMyBaHHS [ISTHb yCYBA€THCs), Ta TOMMPIOBAIBHHUMA (SIK OKpIM
BUKOPHUCTaHHS CIy>XKO00BOi KOMIETEHIIii, MmocaaoBa ocoba, 3aiiMar4u BiAMOBIIHY
mocajay, 3 OIVISIIy Ha 1€, BOJIOJII€ NMEBHUM aBTOPUTETOM, MAa€ CIy>KOOBI 3B’SI3KH 3
THIITUMU TIOCAOBUMU 0CO0aMHU 1 TOMY 37aTHa BIUTMBAaTH HA HUX, YOTO HE MOXYTh
3MIHCHUTH 1HIII 0COOH, SIKI He 3aiimaroTh miei mocamu[5s, ¢.127-128; 10, ¢.131-132]).
OcTaHHs TO3MIIS HIATPUMYETHCS CYAOBOIO IMPAKTUKOIO 1 € MpaBWIbHOK. Tak,
BiMoB1AHO 10 1.2 TlocTaHOBYM BIAMOBIIANBHICTE 3a OACP)KaHHS Xabapa HacTa€e JIMIIe
3a YMOBH, II0 CIy»)0o0Ba oco0a onepxkajla HOro 3a BUKOHAHHS Yd HEBUKOHAHHS,

30KpeMa, TaKuX JAii, sIKi BOHa HE YIIOBHOBa)keHa OyJia BUMHIOBATH, aJjie JO BUMHEHHS
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AKUX IHIOUMH CIIy’)KOOBUMH 0CO0aMHU MOTJIa BXKHTH 3aXOMIB 3aBISKH CBOEMY
CIIy’KOOBOMY CTaHOBHIILY.

VY 3B’s13Ky 13 1IMM, NPU BUKOPUCTAHHI CIIYKOOBOIO 0COO0K0 MOXJIMBOCTEH, SIKi
MOB’sI3aHi 13 CIIy>KOOBUMH MTOBHOBaXCHHSIMH, JIJIs1 BIUIMBY Ha 1HIIUX CITY>KOOBHX 0OC10
3 METOK BYMHEHHSI HMMHU HEIPaBOMIPHOIO ISHHS Ma€ Micue JissHHS y ¢opmi
BUKOPHUCTAHHA CITY>KOOBOTO CTaHOBUINA. BaXXIMBUM IIpU LIOMY € MUTAHHSA PO MEXI
3a3HAYEHUX BHUIIE MOKIIUBOCTEHN CITy>kO0BIIs. Taki MOKIMBOCTI MOXKYTh MaTH MiCIIe
JUIIEe y TUX BIJIHOCHMHAX, SIKI BCTAHOBUJIUCS MK BUHHHUM Ta IHIIMMHU CIIYKOOBUMHU
ocobamu came 3 OrJIsiAy Ha Horo ciy>x00Be craHoBuie. Kpim Toro, Heo0XiaHO, 1100
Takl BIJIHOCUHM XapaKTepU3yBaJIUCS CIY>KOOBOIO 3aJI€KHICTIO OJIHOIO CyO’€KTa BiJl
iHmoro. [pu 11poMy «BHKOPHUCTAaHHS MOXKIIUBOCTEH» MOXKE 31MCHIOBATHUCS JIMILE B
OJIHOMY HAIpsIMKy — Ha 3aJIeKHOTO Ccy0’ekTa. BigHOoCHHM Ciy)KOOBOi 3aJIeKHOCTI
MOXYTh OyTH PI3HUMU: 1€ MOXe OyTH aJMIHICTpaTHBHA 3aJICKHICTh, (H)IHAHCOBA,
€KOHOMIYHA, OCOOM MOXYTh 3HAaXOJUTHCS Yy BIJHOCHHAX MIAKOHTPOJIBHOCTI YU
IIJTHATJISITHOCTI  TOINO, TOJIOBHE, I00 OJHAa CTOpOHAa TaKWX BIJIHOCUH Maja
MOJKJTUBICTh, BUKOPHUCTOBYIOUM CBOIO KOMIIETEHIIO, YIPABIATH, MPUTATYBATH IO
BIJINOBIIAJILHOCTI, BUPINIYBaTH THUTAaHHA IIOA0 TPOCYBaHHA TO CIYyXO01 UM
CHOPUYUHATH OyJb-SK1 1HII MPABOBI HACTIAKU ISl 3aJIEKHOI OCOOM y paMKax CBOIX
MOBHOBa)KEHb. 3BOPOTHE 3/11MCHEHHS BIUIMBY 3 OOKY 3aJIeKHOT 0COOM MOXIIMBE, aje
e BXKe He OyJe BIUIMB 3aBISKU CBOEMY CIY>KOOBOMY CTaHOBHUILY. Y IbOMY pasi
MOKHa BECTU MOBY PO BUKOPUCTAHHS JPYXKHIX YU IHIIUX OCOOMCTUX BIJHOCHH M1k
IUMHU 0CO0aMHU TOIIIO, IO HE € XapaKTEPUCTUKOIO KOPYMIIIMHOTO 3JI0YUHY.

TakuM YyuHOM, BUKOPUCTAHHS CIIEIiaJbHUM Cy0’€KTOM CBOTO CTaHOBHWIIA IPH
BUMHEHHI 37104uHy, nependaderoro posaiiom XVII OcobnuBoi wactuaun KK, mae
MicIle, KOJJM HUM BUKOHAaHAa YW HEBUKOHAHA s, SKy BIH MIT Yd TOBUHEH OyB
BUKOHATHU 3 BUKOPUCTAHHSAM HaJaHUX Homy (yHKLIM (MOBHOBaX€Hb, KOMIIETEHIIIT)
abo TakMX, Kl BIH HE yINOBHOBaXEHHH OyB BUMHIOBATH, A€ /10 BUMHEHHS SKHX
IHIIMMH CTEIlaJIbHUMHU CYO’€KTaMu, 10 € CIYKOOBO 3aJie)KHUMH BiJ] HbOT'O, MIT
BXKHUTH 3aXO0/IiB 3aBJSIKA CBOEMY CTAHOBHIITY.

Came Takui WiaXia 3HAWIIOB PO3BUTOK Yy BHUCHOBKax BepxoBnoro Cymy

Yxpainu (naoani — BCY). Tak, 3po0JeHO BHCHOBOK, IO 3acCy/DKCHHH isiB 3



BUKOPHUCTAHHAM CIIy’KO0BOTO CTaHOBHINA, OCKUIBKH BIH SIK CIIy>k00Ba 0co0a OpraHis
NPOKypaTypy IPH BUMHEHHI 3JIOYMHIB BUKOPHCTAB aBTOPUTET CBOEI MOCaau W MaB
MOJKJTUBICTh y CHJTy CBOTO CIIy’kKOOBOTO CTaHOBHIIA 1aBaTH BKa3iBKH, PEKOMEH/AIII]
IIMOPSIKOBAaHUM OPraHi3aIisM 1 KOHTPOJIIOBATH iX IOJ0 IEPEBIPKH MISIBHOCTI Ta
byHKIIOHYBaHHs noTepiiiaoro (nocmanosa BCY sio 12.12.2011 poxy no cnpasi No
5-26xcll). Y 1bOMYy KOHTEKCTI CYyNEpPEWIMBAM BHJAETHCSA IIIXIJ, 3a SKAM
MIATBEPPKEHO, M0 3aCy/KEHWW BUWHSAB MISTHHS 3 BUKOPHUCTAHHSIM CIY>KOOBOTO
CTaHOBUIIA, OCKIJIBKH OYyJly4H T'OJIOBOIO amelisliiHoro cyay OyB HaAUICHUHM psSAoM
MOBHOBA)XEHb, MPUPOJIa Ta CYKYIHICTh SKHX MO3UIIOHYyBaja HOro sk KepiBHUKA
IHCTUTYIIT 1 BM3HAuUaja MEPIIICTh B 1€papXiyHid CTPYKTypi wi€i iHcTuTyii. [lpu
IIbOMY HE OYJI0 B35TO JI0 yBaru, o 3a CBOIM CIy>KOOBHM CTaHOBHIIIEM OCTaHHIN HE
MIT BIUIMBATH HA TPUUHSTTS PIlIEHb CYJOBUMH IHCTAHIISIMU, SIKI YXBAJIIOBAJIOCS
kouserianbHo (nocmanosa BCY 6io 25.04.2013 poky no cnpaei Ne 5-5kcl3), a cyani
Opyu 3A1HCHEHHI MPaBOCYIAS HE3aJIEXKHI 1 MIIKOPSIOThCS Juiie 3akoHy (ct. 129
Konctutymii Ykpainu). 3a Takux yMOB CKJIaJHO BECTH MOBY IMIPO HAasBHICTh
CITY’KOOBOI 3aJIEKHOCTI.

BpaxoByroun xapakrtepuctuku 00’ekta 37m0unHIB po3niry XVII OcobnmBoi
yactuHu KK Ta MexaHi3Mm Horo mopyuieHHsl, BUMHEHHS IIUX 3JI0YMHIB IOB’s3aHE 13
000B’SI3KOBOI0 yUACTIO CIEMiabHUX Cy0’€KTiB, sskumu €: 1) cmyxxkOoBa ocoba (y
Bu3HadyeHHl 4.3, 4 cr.18 KK) (ct.c1.366, 367, 370 KK); 2) cmyx6oBa ocoba (y
Bu3HaueHH1 11.1, 2 nmpumitku 10 ct.364 KK) (ct.c1.364, 368, 4.2, 3 c1.368-2 KK); 3)
ciyx00Ba ocoba rOpUIMYHOI 0ocoOM mpuBatHOro mpama (cr.364-1, 1.3, 4 cT1.368-3
KK); 4) nmpauiBauk npaBooxopoHHoro oprany (ct.365 KK); 5) ocoba, sika Hamae
myoumiuHi mocayru (c1.c1.365-2, 368-4 KK); 6) cy0’ekT nexnapyBaHHs (y BUSHAYCHH1
npumiTku 10 cT.366-1 KK) (c1.366-1 KK); 7) ocoba, ynoBHOBakeHa Ha BUKOHAHHSI
dbyHKIN nepxkaBu abo MICIIEBOTO caMOBpsTyBaHHS (Y BU3HAUCHHI M.1 MPUMITKH J0
ct.368-2 KK) (c1.368-2 KK); 8) cnoprcmeH, ocoba TOMOMIXKHOTO CIOPTHBHOTO
nepcoHaiy, sika Oepe ydacTh y CIIOPTHBHOMY 3MaraHHi, mocajoBa ocoba y cdepi
criopty (y BuzHaueH1 cT.1 3akoHy Ykpainu «IIpo 3anmo0iranHs BIUIMBY KOPYILIIHHUX

MPaBOIOPYIIECHb HA pe3yabTaTH OQIIHHUX CIIOPTUBHUX 3Maranby) (c1.369-3 KK).



[Tpu uboMy y mpaBoOBiii cUCTeMi YKpaiHU HE MICTUTHCSI BU3SHAUEHB CHEI[laIbHUX
cy0’€eKTiB, SIKI 3a3Ha4yeHl BUIE y MyHKTax 3, 4, 5, MO0 € Ceplo3HUM HEIO0JIIKOM,
OCKIJIBKM CTBOPIOE MPaBOBY HEBU3HAUEHICTh, a 1€ € TMOPYIICHHSIM MPUHIUITY
3aKOHHOCTI.

I'pomiz ki BU3HaUEHHs Cyk00BHX 0ci0, siki MicTsaThesa Y KK, MokHa 3BecTu 110
AaediHimii, sika y MOBHIA Mipi BpaxOBY€ IMPaBOBI O3HAKH, SIKI € HEOOXITHUMH Ta
JOCTaTHIMHU JJI 3aCTOCYBaHHsS IMX KaTeropid. Tak, ciyx0OoBoio ocoboro y KK €
ocob0a, sika Ha mpaBoBiM mijacTaBl (y 3B’SA3Ky 3 OOIMMaHHSIM MOCaJAM YU 3a
CHel[laJIbHUM TIOBHOBA)XEHHSIM) 3AliCHIOE (YHKIIT MpeACTaBHUKA BIaAU YU
opraHi3aiiifHo-po3nopsaa4di adbo aaMiHiCTpaTUBHO-rocnogapchki GyHKII. [loHSITTS
ciryx00Boi ocobwu, sike 3akpimieHo y 4.3, 4 cr.18 KK, oxommoe cimyx00Bux 0ocibd
myOJIIYHOTO CEKTOpY, 10 BU3HaueH1 y 1.1, 2 mpumitku 10 c1.364 KK, Ta cinyx00Bux
0C10 IOpUIUYHUX 0C10 MPUBATHOTO TpaBa, Ta BUYEPITYETHCSI HUMHU.

JUiss OKpeclieHHsl KoJjia CiIy>)kKOOBHX OCi0 NMPUBATHOTO CEKTOPY 3aKOH HE Ja€e
YJiTKUX OpieHTHpiB. 3a BHCHOBKOM BCY mnpu Bu3HA4YeHHI MOHSATTS LHOTO BUIY
CiIy>k00B0i ocoOu He ciig 3Bepratucs 1o HopMm LK, a BcTaHOBIIOBATH HOro 3MICT
BUKJTFOYHO TUISIXOM CHUCTEMHOTO aHalizy HopM, nepembaudenux 4.3, 4 c1.18 KK Ta
.1, 2 npumitku 110 c1.364 KK (nocmanosa BCY 6io 07.11.2013 poxy no cnpagi Ne 5-
42kcl3). BpaxoByroun TakoX BHU3HaHI y Haylll NPUHLUMNU Koaupikalii, ciry:k00By
0co0y IOpUIUYHOI OCOOM NMPUBATHOTO NpaBa BapTO BU3HAUMUTU SIK OcoOy, sika Ha
MpaBoOBIA MiACTaBl 3AIMCHIOE OpraHizauiifHO-po3nopsaadl abo aaMiHICTPATUBHO-
rocroAapchki PyHKINT B IOPUANYHUX OCO0axX, y cTaTyTHOMY (DOHJI SKUX Jep’KaBHA
Yyl KOMYyHaJlbHa 4YacTKa He rnepeBuiye 50 BiJICOTKIB 1 CTAaHOBUThH BEJIIMYMHY, 1110 HE
3a0e3nedye JepKaBl Yd TEPUTOpPIaNbHIA TpoMajl MpaBO BUPIMIAILHOTO BIUIMBY Ha
IISUTBHICTH TaKOT OCOOH.

Bianosinno no mn.l mocranoBu Ilnenymy BCY «lIpo cynoBy mnpakTuky y
cpaBax mpo xabapuurrBo» Bim 26.04.2002 poky (radani — I[locmanoea)
IpeCTAaBHUKAMU BJIaJU €, 30KpeMa, MpalliBHUKH JEpKAaBHUX OpPTaHiB Ta iX amapary,
Kl HaJUJIEHI MpPaBOM Yy MeXaX CBO€I KOMIIETEHLIi CTAaBUTH BUMOTH, a TaKOX
NpUiiMaTH PIIMICHHS,, OOOB’SI3KOB1 JIJII BHKOHAHHS IOPUAUYHUMH W (GI3UYHUMH

0oco0aMM He3aJekKHO Bij iX BIIOMYOI HAJIEKHOCTI UM MIJIETIOCTI. Y 3B’SI3KY 13 IUM,



JISUTBHICTD MPEACTaBHHUKA BIaJAMU OyIyeThCsl HA B3aEMOBIIHOCHHAX 3 0CO0aMHU, SIKI HE
3HAXOIATHCA Yy HOro Ciayxx00BoMy MmiAmopsakyBaHHi (3amexHocti) [4, c.11].
[IpeacTaBHUKM BIaAu BCTYNalOTh Yy JAEpP>KaBHO-BIAAHI IPABOBIIHOCUHU 3
rpoMajisHaMi 1 IOPUIMYHUMH Oco0aMH y paMKaxX 30BHIMIHBOT JiSUIBHOCTI. Y
O0araThOX NPEJACTAaBHUKIB BJAAW B3arajl BIJACYTHI MiAJIeryii, ajlé BOHU HaJUICHI
BJIQJIHUMU TOBHOB@XEHHSMU CTOCOBHO IIMPOKOrO, HEBU3HAYEHOrO Koja ocid
(HampuKIaa, CiTYUi, TOJATKOBUHN 1HCIIEKTOP, PSAAOBUN CHIBPOOITHUK MUTILIL 1 T.1.)
[5, ¢.101]. BucHoBOK 1po Te, 10 TOH YM iHIIHK CITIBPOOITHHUK JAEPKABHOTO OPIraHy €
MPEICTABHUKOM BIIJH, TOTPIOHO POOUTH BUXOIAYHU 3 aHANI3y MOro MOBHOBAaXEHb,
3aKpIIJICHUX Yy 3aKOHI, TOJIOKEHHSX, SKI perjiaMeHTYIOTh IpaBa Ta OOOB’SI3KU
KOHKPETHOIO CITY>KOOBIIS. [HKOMM 3aKOHOJABCTBO HE KOHKPETH3Y€ KOMIIETEHIIIO
CITy’kOOBIIIB TUX YH IHIIUX OPraHiB, BA3HAYAIOUW KOJIO BJIAJHUX TTOBHOBAXCHB JIHIIIC
CaMoro IOT0 OpraHy. Y TakMX BHIAJKaX MOTPIOHO BpaxoByBaTH Te, SKI (yHKIIT
0e31mocepeIHbO BUKOHYBAIIUCS 0CO00IO.

TakuMm 4MHOM, MIPEACTABHUK BIIAJIA XapaKTEPU3YEThCs: 1) HASBHICTIO BIAJHUX
MOBHOBaXE€Hb, TOOTO 3IIMCHIOE JEp:KaBHY a00 MYHILMNAIbHY BIady; 2) MpaBOM
BUMHATU Jii, 1[0 TOPO/KYIOTh MPABOBI HACHIAKMA JJIS BCIX YU BEJIMKOI KUIBKOCTI
rpomajsiH[7, ¢.192]; 3) He 3B’s3aHICTIO y CBOIH AisUTbHOCTI BioMunmu pamkamu[10,
c.44; 18, ¢.97], ToOTO MOXIJIMBICTIO peai3oByBaTH CBOI MOBHOB&)XEHHS BiTHOCHO
0ci0, sIK1 He MiAJersi oMy 1o CiryXOi.

BignoBinno no m.l1 IloctanoBu oprasizaiiiiHO-po3nopsaui OOOB’SI3KM — II€
000B’SI3KM TIO 3MIMCHEHHIO KEPIBHUIITBA Taly33l0 MPOMHCIOBOCTI, TPYIOBUM
KOJIEKTUBOM, JUISIHKOK pOOOTH, BUPOOHUUOIO AISUTBHICTIO OKPEMUX TMPAIlIBHUKIB HA
HiJIPUEMCTBAX, B YCTAHOBAX UM OpraHi3allisiX HE3aJeKHO BiJ (OPMHU BIACHOCTI.
Taxi ¢yHKII1, OKpIM Ha3BaHOTO, MOXKYTh BKJIIOYATH y ce0e popMyBaHHS KaJpOBOTO
CKJIaJly, BU3HAUCHHs TPYI0BUX (YHKIIIHM, OpraHi3aiiio mnpaii 4i Ciay>KOu MijjIersux
oci0, WIATpUMAHHS  JAUCLUMIUIIHM, 3aCTOCYBaHHS  3aXOIB  3a0XOYEHHS 1
TUCHUIUTIHAPHUX CTATHEHb Touo. CyTh 1uX (YHKIIH MoJsAra€e y KepiBHUIITBI
ASUTBHICTIO  IHINIMX JIIOJCM 4M B opradizamii  ixHpoi poOotu[l4, c.134].

OpranizariiHo-po3nopsadi GyHKIIi — 11e IPUANYHO 3HAUYMMa JiSUIBHICTh, 3/1aTHA



MOPOJIXKYBAaTH, 3MIHIOBATH UM MPUIHHITH MPABOBIAHOCHHH, sIKA TOJISATAE y peasizamii
YIPaBIIHCHKOT BJIAIX 11010 MIJJIETIMX 0C10 YU X TpyA0BOi (CITyKO0BO1) AiSITLHOCTI.

3rinHo 3 1.1 IlocTtaHoBM aaMiHICTPAaTHBHO-TOCIOAAPCHKI OOOB’SI3KM — II€
00OB’SI3KM TIO YIIPABIIHHIO a00 PO3MOPSKCHHIO JIEPKABHUM, KOJEKTHUBHUM YH
MpUBAaTHUM MaWHOM (YCTAHOBJICHHSI TOpPSJKY MHoro 30epiraHHs, IepepoOKu,
peautizailii, 3a0e3Me4eHHs. KOHTPOJIIO 33 IUMU oreparisiMu Toio). Jlo Takux QyHKIIii
HEOOX1IHO BIJIHOCUTH TaKOX TNPUUHATTS pIillIeHb NPO HapaxyBaHHA 3apOoOITHOI
IJIaTH, TpPEeMiid, 3AIMCHEHHS KOHTPOJIIO 3a PYXOM MaTepiajlbHUX I[IHHOCTEH,
BU3HAUEHHS MOPAIKY iX 30epiraHHs, OOMIKYy 1 KOHTPOJIIO 3a iX BUTPAuYaHHSIM TOIIO.
CyTh aaMIHICTPaTUBHO-TOCHOMAPCHKUX (YHKIIM moJiarae B YIOpaBIiHHI Ta
PO3MOPSA/HKCHHI Yy)KMM MaiiHOM He3aleXHo Bing ¢opmu BiacHocti[l4, c¢.136],
BH3HAYEeHHI MPaBoBOl g0 MaiHa[9, ¢.81], a TakoX y TaKHMX K€ ifAX MO0 UYKUX
I'POIIOBUX KOIITIB.

Cring ocoOnmBY 3BEpTaTH yBary Ha Te, 1o 3rigHo 10 1.1 [ToctaHOBHM mpaiiBHUKHA
HIIPUEMCTB, YCTaHOB, OpraHizailiif, siki BUKOHYIOTh mpodeciiini (agBokar, Jikap,
BUMTENIb TOIO), BUPOOHWYI (HANpHUKIAA, BOJIM) abo TexHIuHI (ApyKapka,
OXOpPOHHHMK, TOIIO) (YHKII], MOXKYTh BU3HABaTHCS CIykKOOBUMHU 0coOaMu JIMIIe 3a
YMOBH, IO MOPSJ 13 UMMHU (YHKIISIMA BOHM BUKOHYIOTh OpTraHi3aliiHO-po3nops Iyl
ab0 aaMIHICTPAaTUBHO-TOCHIOAAPChKi 000B's13ku. HaBenene po3’siCHEHHS PO3BHHYTO Y
000B’s13k0BUX 110 3actocyBaHHs BucHOBKax BCY (c1.458 KIIK). Tak, y pasi skmio
ocoba, 3aiimMaroun Tocaay B OpraHi JAep)aBHOI Biaau, OyJjia yIIOBHOBaX€HA TOTYBAaTH
Ta BUAaBaTH OQIUIAHI JOKYMEHTH, MPOTE peai3alis TaKuX MOBHOBAKEHb HE
nepeadavania BUPIIICHHS MUTaHHS IMO-CyTi, a jumie ¢ikcaiiro 1Hpopmarlli, To Ipu
3M1MCHEHHI IIUX IMOBHOBaXKEHb BOHA HE MOXke OyTH BH3HaHa CIyXOO0BOIO 0CO00I0
(nocmanosa BCY 6io 08.10.2015 poky no cnpasi Ne 5-109xcl5). IIpote sikmo ocoba
3MICTOBHO BHpIIIyE THUTAaHHS MPO MOXKJIMBICTH peaiizaiii ciayk00BUX (GYHKIIIH
1HITIOI0 0CO0010, TIPU I[LOMY OIIIHIOE IO CYTi Ta 32 (OPMOI0 HaJaHI MaTepiand |
puiMae 11010 HUX pillieHHs y popMi BHECEHHSI Takii CIIy»KOO0Bi 0c001 MPOMO3UIIiT
po Te, SIKe PIlIeHHS Mae OyTU MPUHHATO BiA IMEHI OpraHy, TO TaKy OCOOy CIif

BH3HABaTH CIIy>KOOBOIO, HE3BAXKAIOUM Ha T€, 1[0 BOHA MPUHMATH OCTaTOUHE PIIICHHS



He ynoBHOBaxeHa (nocmanosa BCY 6i0 19.05.2016 pokxy no cnpagi Ne 35-
72kcl5(16)).

PernamenTartiss y KK 3npiiicnenHst QyHkIii cimyx00Boi ocobu 3a creriaaibHUM
MOBHOBAKEHHSM € HE TIIbKU 3aiiBOIO 1 CyNEpewIMBOIO, a W HEMOBHOIO, OCKUIBKH
nepen0ayaeTbCcsl JIMINE BKa3iBKa Ha JDKEPEN0 TaKOTro IMOBHOBAXKEHHS, TOMAl SIK
BHUKOHAHHS CTy00BUX (YHKI[IH 3a CrielialbHUM MOBHOBAXEHHSAM MOXE MaTH MICIIe
JUIIe TOAl, KOoJu: 1) HaJeXHUM € JDKEepelno MOBHOBaKEHb, TOOTO 3a3HayeHi
00OB’SI3KM  TIOKJaJeHI Ha 0co0y VYKpaiHCBbKUM HapoAoM, 3aKOHOJIaBCTBOM,
MIPAaBOMOYHUM OPTaHOM YH CIIY)KOOBOIO 0c00010, abo cymoMm; 2) Taki OOOB’SI3KH
MOKJIaJICH1 Y BCTAHOBJIECHOMY 3aKOHOJABCTBOM MOPSIKY; 3) dopma iX mokiaaeHHs
JOITYCKAETHCS 3aKOHOJaBCTBOM.

Ha nym™mKy neskux BUEHHUX J0 YHUCIIa CIy>KOOBHX OCIO MOXKYTb OyTH BiJHECEH1 i
ocoOu, SIKI MOXYTh 3IIMCHIOBATH IOPUJIMYHO 3HAYUMI ii, 374aTHI MOPOJHKYBaTH,
3MIHIOBATH YW MPHUIMHATH MPaBOBiAHOCUHU[O, ¢.46]. OkpeMi HAyKOBIl 3a3HAYAIOTH,
10 IOPUAWYHO 3HAYMMI JIii — 11e 1 € Ail opraHizaniiHO-po3nopsAAYI0oro xapakrepy[l3,
c.7]. BignmoingHo no m.4 nocranosu Ilnenymy BepxoBHoro Cyny P® «IIpo cymnoBy
MPaKTUKy Yy CIpaBax MpO 3JIOBKUBAHHS IMOCATOBUMH TIOBHOBRXCHHSIMHU 1 TPO
MePEBUIIICHHSI MOCAI0BUX MOBHOBakeHBbY» Bij 16.10.2009 poky mo opranizaiiiHo-
po3nopsinuux (QYHKIIN BIIHOCATHCS TOBHOBAKEHHS OCI0 1O MPUUHATTIO PIllIeHb, K1
MarOTh IOPUINYHE 3HAUYCHHS 1 TATHYTh BU3SHAUCHI FOPUINYH] HACITIIKH.

JificHo, peami3alis OpraHi3aliiHO-pO3NOPSAYMX YU  AJMIHICTPATUBHO-
rocrofapchbkux QYHKIIA € IOPUIAYHO 3HAYMMOKO iSUTHHICTIO, aje He KOXXHA
IOPUIMYHO 3HAYWMa JIisi € BUKOHAHHSIM 3a3HAa4eHMX (QYHKI[iH, TOMYy TOB’SI3yBaTu
HAsBHICTh CITy>k00BOT 0COOM JMIlEe 3 BUKOHAHHSAM Takux Aik cymepeunth KK. VY
3B’SI3Ky 13 HaBEJEHUM, TMPOOJEMHUM Yy Teopli KPUMIHAIBLHOTO TpaBa Ta
MPaBO3aCTOCYBaHHI € MUTAHHS PO BITHECEHHS /10 CIY>KOOBHUX 0C10 MpaIliBHUKIB, 5Kl
3IIACHIOIOTHh KBa31yNpaBIiHCbKY AiSUIbHICTH, TOOTO AISUIBHICTD, KA Xo4a 1 OJM3bKa
1m0 ciayk00Boi (y posyminni 4.3 c¢r1.18 KK), ane He € ympasniHchkow. HaiOunbin
SACKpaBUMHU TMpPEACTAaBHUKAMM KBa3lyNpaBIIHI[IB € BHKJIaAadl (NpU 31HCHEHHI
KOHTPOJIIO 3HAaHb CTYJEHTIB IIJISXOM MPUUHSTTS ICIIMTIB Ta 3ajiKiB) Ta Jikapi (mpu

BUJIayl JTIKAPCHKUX JOKYMEHTIB, SIKI MalOTh IOPUAMYHE 3HAUECHHS ).



VY Hayii KpUMIHAJIBHOTO TpaBa cHopMyBaiuCs ABl MPOTUIIEKHI MO3ULIT II0A0
BUpIIICHH 1iel mpobnemu. OH1 HAyKOBIIl BBAXKAIOTh, 110 AiSUIbHICTh BUKJIAIAYiB 13
MPUHAOMY ICIIUTIB Ta 3aiKiB XapaKTEepU3YEThbCs sK MpodeciiiHa, a TOMy BOHU HE
MOXYTh OyTH BU3HaHI cy0’ekTamMu ciayx0oBux 3nounHiB[[uB. Hamp.: 10, ¢.36; 14,
c.202; 18, ¢.119-126], iHmn >k BHUCJIOBIIOIOTHCS 3a BU3HAHHSA TaKOl JisJIbHOCTI
YIPaBITIHCHKOIO, a BUKJIAadiB MpH ii 3iiicHeHH] — ciayx0oBuME ocobamul[s, c. 122;
16, ¢.98], Ha mux >xe miIcTaBaX BU3HAIOTHCS CIY)KOOBUMH Oco0amMu JiKapi mpu
BUa4i JIKapChbKUX JOKYMEHTIB, SIKi MalOTh FOpUIUYHE 3HaUeHH:I[3, ¢.65-66].

BpaxoByroun, mo KK He w™icTuTh Takoi 03HaKM CIy:k00BOi ocoOm, 5K
BUKOHAHHS IOPUIMYHO 3HAUMMHUX 1 (Ha BiaMiHy, Hanpukiaa, Big KK binopycii),
TOMY BITHECEHHs BHKJIAJayiB Ta JIKapiB J0 KaTeropii caykO00BHUX 0cCi0 3a 03HAKOIO,
SKa € 3MICTOBHO OJM3BKOIO O BUKOHAHHS OPTaHi3alliifHO-PO3MOPSTINX (PYHKITIH, €
HE 1110 1HIIIE SIK aHaJIOT1A 3aKOHY, Ky BianoBiaHo 10 4.4 c¢1.3 KK 3a0oponeno. Taka
JISUTBHICTh  BITHOCUTBCA 7O KBa3lyNmpaBIIHCHKOI, MiJl SKOK BapTo pPO3YyMITH
BUKOHAHHS TTOBHOB)KEHB, PE3YJIbTATH peallizallii IKUX € MPaBOBUMH ITiICTaBaMU IS
0e3nmocepeTHbOro 31MCHEHHS (YHKINN CiIy)K00BOI0 0c00010. KBa3iyIpaBiliHCHKOIO,
BUXOJ/SIYA 13 HABEICHOTO BH3HAYCHHS, € ISUTHHICTH AyJWTOPIB, OIIHIOBAdiB Ta
€KCIEPTIB, 3JIOBKMBAHHS Ta MIJAKYN SKUX KBaTi(IKyrOTbCS 3a CT.CT. 365-2 Ta 368-4
KK. V 3B’s3Ky 13 MM, KOpYMLIiHI JiTHHA BUKJIaJa4yiB Ta JIKapiB 3a OMHUCAHUX BUIIIE
0o0CTaBMH, a TAaKOXX IHINMX KBa3lylpaBIiHLIB, HE 3a3HaueHUX y KpuminampHOMY
3aKoHI, ¢l kBajidikyBatu 3a nuMu k ctatTaMu KK. OctanHe moB’s13aHO 13 TUM, 1110
TaKi KBa3lynpasiiHil (aKTUYHO € 0c00aMu, SIK1 HaAAr0Th MyOIIYH1 MOCTYTH.

3 MEeTOI0 BIJIOKPEMJICHHS OLIbII CYBOPUX KPUMIHAJIBHO-TIPABOBUX 1HCTPYMEHTIB
1010 KOPYIIIMHUX 37I0YUHIB HAUBUIITUX CIIYKOOBUX 0Ci0 YKpaiHU Yy MEKaxX PeKUMy
MPaBOBOTO BIUIMBY Ha KOPYMNIHI 3704MHU Yy cdepi MmyOaiyHOi Cciy>KO00BOi
TSIIBHOCT1 (IMTyOJIIYHOTO CEKTOPY) BBEJEHI TakKl CyO’€KTH 3JIOUYHHY SIK «CYO’€KT
nexiapyBaHHs» (cT.366-1 KK) Ta «ocoba, ynoBHOBa)keHa Ha BUKOHAHHS (PYHKIIIH
nepxaBu abo wmicueBoro camoBpsayBaHHs» (cT.368-2 KK). ¥V ¢1.369-2 KK
BUKOPUCTOBYETHCS CXOXKHUH 13 OCTaHHIM TEpMIH — «o0co0a, YHNOBHOBa)KEHA Ha
BUKOHaHHS (YHKLIA Jep)KaBW», MPOTE BIH Y MeXaxX LbOTO CKJIaay 3JI0YHMHY HE

M03HAYa€e Moro cy0’€KTa Ta OXOIUIIOE OUIBII MIMPOKE KOJO OcCi0 (He3BaXkalouu Ha



OUTBII «BY3bKY» WOTO0 Ha3By). 3a3HayeHl BWINE CYO €KTH 3JIOYHMHIB Xo4a 1
Bu3Hauaetbess y KK, ane Taki Bu3HAueHHS € OJAHKETHUMH, OCKUIbKHU IS
BCTAHOBJICHHS KoJia o0Ci0, sIKi MJIATal0Th KPUMIHAJIBHIA BiAMOBIJAIBHOCTI,
BIJICWJIAIOTH J10 3akoHYy Ykpainu «IIpo 3amobiranus KOpymiii».

Tak, BigmoBimHO 10 npuMITKH 10 cT.366-1 KK Vkpainu cy0’exktamu
JeKJIapyBaHHS HEAOCTOBIpHOI 1H(OpMaIlii, € 0codu, sKi BiAMOBIAHO 70 4.l Ta 4.2
ct.45 3akony VYxkpainum «[Ipo 3amoOiraHHs KOpymIli» 3000B’s3aHI TO/aBaTH
JIeKJIapallito 0coou, YITOBHOBaKEHOT Ha BUKOHAHHS (PYHKIIIH Jep>KaBu a00 MiCIIEBOTO
camoBpsigyBanHs. OTxe, c1.366-1 KK Ykpainu po3noBcroKye CBOIO Jit0 HE TITBKU
Ha 0cCi0, 5Kl € YIIOBHOB@)XCHUMU HAa BUKOHAHHS (YHKIIN Jep)kaBU ab0 MiCLIEBOTO
CaMOBpsIyBaHHs, a i Ha 0ci0, K1 MPUIMHUIN JTiSUTbHICTD, TIOB’3aHY 3 BUKOHAHHSAM
3a3HaueHuX QyHKUi. Biamosimno no m.l mpumitku no cr.368-2 KK VYkpainu
oco0aMH, YMOBHOBAKCHHMMH Ha BUKOHaHHA (QYyHKIN JepkaBd ab0 MICIIEBOTO
CaMOBpsIyBaHHsI, € JHIlIe ocoou, 3a3HaueHl y m.1 4.1 ct1.3 3akony Ykpainu «IIpo
3ano0iraHHs KOPYMITii».

TakuMm 4YMHOM, BTpaydyaeTbCcs CMUCT Y 3A1MCHEHHI (PIHAHCOBOTO KOHTPOJIO 3a
MalHOBHM CTaHOM OCi0, fIKi € Cy0’eKTamMM JeKJapyBaHHS, ajieé HE € Cy0 eKTamu
HE3aKOHHOro 30araueHHsi, a came: 1) ocoOu, 3a3HayeHl y mm. «a» m.2 4.1 cr.3
Ha3BaHOTO 3akoHy (MOcajoBi OCOOM IOPUIAMYHUX OCIO MyOJIYHOTO MpaBa, sIKI HE
3a3HadeHi y m.1 4.l 3a3HadyeHoi Bwuiie cTaTrTi) Ta 2) OCOOHM, SIKI TPUIUHUIH
TISUTbHICTh, TIOB’SI3aHy 3 BUKOHAHHSAM  (yHKILIN JepxkaBu abo  MiICIIEBOTO
caMOBpSAyBaHHsS. 3a3HaueHy MpoOieMy HEOOXiAHO BUPIMIMTH NUIAXOM YHi(Dikarii
cy0’exTiB: 1)  aHTUKOPYNLIMHOrO  JEKJIapyBaHHS; 2)  aJMIHICTPATUBHOI
BI/JINOBIJIAJILHOCTI 32 MOPYLIEHHsI BUMOT (hiHaHCOBOro KOHTpouto (cT.172-6 KYnAlIl);
3) KpUMIHAJIBHOI BIAMOBIJATBHOCTI 3a JEKJIAapyBaHHS HEIOCTOBIpHOI 1H(oOpMaItii
(c1.366-1 KK Ykpainun) ta He3akoHHe 30arauenHns (ct.368-2 KK Ykpainn).

VY 3akoHOMaBCTBI YKpaiHW BIJACYTHI BU3HAU€HHs MyOJIYHOI MOCIYTH Ta 0coOwu,
sSKa HaJae Taky nociayry. BpaxoByroun nonoxeHHs cT.cT.365-2 ta 368-4 KK ta nm.
«O» m.2 u.l cr.3 3akony VYkpainu «lIpo 3amo6iranns xopynuii» y KK qis
BU3HAYCHHS 0COOH, SIKa MPOBaIUTh MPOQECiiiHy MisUTbHICTh, OB’ SI3aHy 3 HaJlaHHAM

myOJIIYHUX MOCIYT, HEOOX1IHO BCTAHOBUTH Yy CYKYITHOCTI, 1110: 1) Taka ocoba mpsiMo



BifHEceHa N0 wi€i kateropii KpuminanbHUM a0o0 IHIIMM 3aKOHOM; 2) BOHa HE €
JIEp’)KaBHUM CIY>KOOBIEM UM MOCaJOBOK OCOOOI0 MICIEBOIO CaMOBpsIYyBaHHS; 3)
oco0a MmpoBauTh MpodeciiiHy TISUIbHICTD, sika 4) MOB’s3aHa 3 HAJaHHAM ITyOIIYHUX
nociyr. Oci0, Kl 3IIACHIOITh NpodeciiHy AiSUIbHICTb, MOB’S3aHY 3 HaJaHHIM
nyomiuaux mocayr (3a mepenikoM 13 KK) 3a xapakrepoM NOBHOBa)XEHb MOXKHA
po3ainuTH Ha ABI rpynu: 1) ocoOu, Mo 3A1HCHIOIOTH IOPUINYHO 3HAYUMY HiSIIBHICTS,
TOOTO Ty, fKa MOPOMXKY€E, 3MIHIOE UM TPUIIMHSAE MPABOBIIHOCHHHU (HOTapiyc,
apOITpaXXHUN KEpYHOUWd, HE3aJICKHUM IMOCEPEHUK, YJIEH TPYAOBOTO apOiTpaxy,
TpPEeTeUChKHUIl cynns); 2) 0ocoOu, L0 3AIHCHIOIOTH KBa3lyNMpaBIiHCHKY IiSUIBHICTD
(aynurtop, OIiHIOBAY, €KCHEPT, BUKIIAay MPU OI[IHIOBAaHI 3HaHb, JIIKap MPHU HaJaHHI
IOPUAMYHO 3HAYUMHUX JOKYMEHTIB Touio). [3 BpaxyBaHHSIM HaBEeIEHUX O3HaK
HeoOX1IHO BU3HAYaTH YH € 0c00a TaKol0, 10 HAJa€ caMe MyOIiyH1 OCTYTH.

Pa3om 13 TM, BapTO MOTOAMUTHCS, IO apOITpaKHUN KEpYIOUMii, YITOBHOBaKEHA
ocoba abo cimyx00Ba ocoba DoHy rapaHTyBaHHS BKJIAJIB (i3MYHUX OCIO 3a CBOIM
IIPaBOBHMM CTaTYCOM HaJIeKaTh JI0 CclIy»k00BHX 0cib[17, ¢.9-10]. Te came cTocyerbes
yjieHa TPYAOBOTO apOITpa)ky Ta TPETEHCHKOTO CYIJi, OCKIIbKM BOHH MOXYTh OyTH
YIOBHOBAXEHI BUHOCUTH PIIIICHHS 10 CyT1 TUTaHHS, K€ € 000B’I3KOBUM JIJIsi CTOPIH
criopy. Takuii BHCHOBOK JT0aTKOBO OOTPYHTOBYETHCSI TAKOXK THUM, IO 3TiAHO 10 4.4
ct.18 KK Tta 1.2 mpumitku g0 ct.364 KK i1HO3eMHI TpeTeichki cyaai Ta ocoow,
YIOBHOBAXEH1 BHPIITYBaTH IUBLIHHI, KOMEPIliHHI a00 TPY/IOBI CIIOPU B 1HO3EMHHUX
JepKaBax y MopsJiKy, albTEPHATUBHOMY CYJIOBOMY € CIIY’)KOOBUMH OCOOaMH.

[ToHATTS «mpaIiBHUK MPABOOXOPOHHOTO OpraHy» HEOOXiJHO BH3HAYaTH
BIJIMOBIAHO /10 PO3YyMIHHS O3HAK I[LOTO CYyO’€KTa 3JIOYMHY JIMIIE 33 3MICTOM MOTO
3acrocyBaHHd y KK, BHKOpHUCTOBYBaTHM MpU LOMY TMOJOXKEHb 1HIIMX 3aKOHIB 1,
30kpeMa, 3akoHy VYkpaiHu «[Ipo pgepkaBHMII 3axXUCT TMpPAIiBHHUKIB Cyay 1
IPaBOOXOPOHHUX opraHiBy BiJ 23.12.1993 poky HE MOXIUBO (1.4 mMomugyeanbHoi
yacmunu piwenns KCY 6i0 18.04.2012 poky no cnpasi Ne 1-13/2012). Pazom i3 Tum,
Opyd  BU3HAYEHHI 1OrO TOHATTS  CIIJI BpPaxOBYBATH 3MICTOBHI  O3HAKH
IPaBOOXOPOHHOTO OpraHy, SKHMH € 3[iHCHEHHS HHM IIPaBO3aCTOCOBHHUX a0o
npaBooxopoHHUX (QyHKIINA. [Ipu mpomy 3a BucHoBkoM KCY HampsiMu JisiibHOCTI,

BKazaHl y a03.2 m.l cT.2 3a3HadyeHOro 3aKOHy, HE MOXHa BBaXXKATH JOJATKOBUMH
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mificTaBaMu U1l BIAHECEHHS OpraHiB, IO MPOBAASATh TaKy MJiSUIBHICTb, [0
IPAaBOOXOPOHHMUX, @ NpPAlIBHUK OpraHy JEp>KaBHOI BUKOHABYOI CIYXOM HeE €
MpaliBHUKOM MPABOOXOPOHHOT0 oprany y po3yMidHi KK (n.3 momueyeanvnoi ma n.1
pesomomusroi yacmun piwentsi KCY 6io 18.04.2012 poky no cnpasi Ne 1-13/2012).
Takoxx ciig MaTH Ha YyBasi, 10 CUCTEMHE TJyMadeHHs Ha3Bu po3aury XVII
Oco6muBoi yactuan KK, nazsu c1.365 KK, a Takox ¢opM 00’€KTUBHOI CTOPOHU
BOTO 3JI0YMHY Ja€ MiJCTaBU CTBEPKYBaTH, IO MPALIBHUK IIPaBOOXOPOHHOTO
opraHy — I1€ pi3HOBH/I CITy>K00BOi 0COOH 1 HOMY MpHUTaMaHHI i1 O3HAKH.

3rigHo npumitku 10 cT.369-3 KK, ska € OnmaHKeTHOIO, TaKk SIK BIJICHIJIAE JI0
3akony Ykpainu «IIpo 3amoOiraHHs BIUIMBY KOPYIIIMHUX MPAaBOMOPYIICHb Ha
pe3ynbTaT oQimiiiHuX crnoptuBHUX 3Maranby» Biag 03.11.2015 poky, cy6’ektamu
NPOTUIIPABHOTO BIUIUBY Ha pe3ynbTaTd OQIUIHHUX CIOPTUBHUX 3MaraHb €
CIIOPTCMEHHU, O0COOH JIOMOMDKHOIO CIIOPTHUBHOI'O TNEPCOHaNy, sIKi OEpyTh ydacTh y
CIIOPTUBHOMY 3MaraHHi, Ta mocajoBi ocobu y cdepi crnopry. Busnauenns mux
cy0’€KTIB 3JI0YMHY 3akpimieHi y cT.1 3a3HadeHoro 3akoHy. Tak, CIOpTCMEH —
¢13uuHa ocoba, sIKa CUCTEMAaTUYHO 3aWMA€ThCS MEBHUM BHUAOM (BHJIAMH) CIOPTY,
BU3HAaHMM B YKpaiHi, Ta Oepe ydacTb y CHOPTHBHHX 3axojax. JlomomixHMiA
CIIOPTUBHUI TiepcoHan — Oyab-SKWi TpEeHep, HACTaBHUK, MEHEIKEp, areHT,
MpaliBHUK KOMaHau, odimiitHa ocoda KOMaH 1, MEIUYHUN Ta 1HIIUN MEepCoHal, 110
o0cnyroBye abo JiKye CIOPTCMEHIB, SKI OepyTh ydyacTh ab0 TOTYIOTHCA O
ciopTuBHUX 3MaraHb. [locamoBa ocoba y cdepi cnopTy — BIACHHMK, aKIllOHED,
KEpIBHUK YH TPAI[IBHUK IOPUIUIHOI 0COOM, sIKa OPTaHI30BYE 1 CIPHsIE CIOPTUBHUM
3MaraHHsM, a TaKo>K 0COOH, YIIOBHOBA)KEHI HA MPOBEACHHS OPIIHHOTO CIOPTUBHOTO
3MaraHHs; KepIBHUKM 1 MPAl[iBHUKUM MIDKXHAPOJIHOI CIIOPTHBHOI OpraHizailii, 1HIIMX
KOMIIETEHTHUX CIIOPTUBHUX OpraHi3allii, [0 BU3HAIOTh 3MaraHHs.

JIiist HastBHOCTI ckaaAiB 35104nHIB po3auty X VII Oco6nuBoi yactunu KK, y sikux
CyO’€KT € crermiaibHUM, CJIiJI BCTAHOBUTHU HE TUTBKH O3HAKH TaKOTO CyO’ €KTy, a i Te,
o HOro crnemiajgbHUi cTaryc OyB BHKOPHUCTAHMM [JIi BUMHEHHS 3J0YMHY, WLIO
3YMOBIJICHO OCOOJMBUMHU XapaKTEPUCTHKAMU OO0 ’€KTYy KpPHUMiHAIHHO-IIPABOBOI

OXOpOHU. Y 3B’A3KY 13 IIUM, BC1 TaKl 3JI0YMHU € 3JI0YMHAMH 31 CIIEI[IaTbHUM CKIIQJIOM.
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Omnucani BHILE BIACTUBOCTI 3JIOYMHIB y cdepi Ciyk00BOi iSIBHOCTI Ta
npodeciifHOl TIsUTbHOCTI, OB’ A3aHO1 3 HaIAaHHAM MyOJIIYHUX MOCIIYT, TIEI YU 1HIIOO
MIpOI0 KOHCOJIAYIOTh iX Y BIJMOBIJIHY IPYITY Ta BXOASTH JI0 OUTBIIOCTI iX CKJIadiB. Y
3B’SI3KY 13 IIUM, MMPABUIIbHE TX PO3yMIHHS Ta 3aCTOCYBAHHS CYTTEBUM YMHOM BILIMBAE
Ha MEX1 KpUMIHAJIBHO-TIPABOBO1 3a00pOHHU, 1110 BCTaHOBJIEH1 HOpMaMu po3airy XVII

Oco0muBoi yactuau KK.
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