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LEGAL PROTECTION OF LAND
IN IMPLEMENTATION OF PRIVATIZATION

Privatization of lands occupies an important place in reformation of the
landed legal relationships, as it is the most widespread mean of acquisition by
the citizens of right of ownership on earth. It belongs to the market legal in-
struments and depends on transformation of national economy from the
planned economic system to market principles of manage. Functioning of
national economy on market principles without privatization of earth can not
be successful and effective. Thus, order of acquisition of many land plots by
citizens by using their right for free of charge privatization, is relatively the
new phenomenon in Ukraine. Neither in the legislation nor in the legal doctrine
asingle understanding, not to mention the concept of privatization of land
plots, has finally become established. Despite the abundance of approaches,
they can be summarized in two groups: broad and narrow approaches.

A broad approach involves consideration of privatization as the alienation
of property that is in state and municipal ownership, in favor of individuals
and legal entities. Based on this understanding, the norms of Art. 4 of the Law
of Ukraine «On peculiarities of privatization of unfinished construction
projects», which also provides for the privatization of land plots; some De-
crees of the President of Ukraine on land issues. A broad understanding of
privatization is used in writings, in particular, V. Nosik, P. Kulinich and other
scholars. In a narrow approach, privatization is considered to be free of
charge, one-time (within the established norms) alienation of land plots of
state and municipal property exclusively to citizens.

In addition, privatization can be considered in various aspects, in particu-
lar: as a way of acquiring citizens ownership of land plots; as the basis for the
emergence of rights to land; as a condition for citizens to implement land
rights; as a procedure for the transfer of land plots of state and municipal
ownership to private property of citizens, etc.

One of the main types of privatization of land plots is their transfer to citi-
zens from the lands of state and municipal property within the limits of the
rules of free privatization, which are established by Art. 121 of the Land Code
of Ukraine, according to which citizens of Ukraine have the right to transfer
free of charge land plots from the lands of state or municipal property for
conducting a farm, for the maintenance of a private peasant farm, for garden-
ing, for the construction and maintenance of dwelling houses, utility build-
ings and structures (private plot), for individual cottage construction, for the
construction of individual garages. It should be noted that the free transfer of
land plots to the property of citizens within defined norms is carried out by
privatization them once for each type of their use. At the same time, the Land
Code does not limit the number of land plots, and only their limits are set. The
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content of the norm is rather complicated not only in connection with the fact
that it establishes the acquisition of rights for various types of land use by
citizens on the basis of private property, but also complicates the conditions
for the transfer of land plots from different categories of land and for various
purposes, which differ considerably from one another by its legal regulation.

In addition to the above, the land law provides for the possibility of privat-
ization of land plots on a royalty-free basis by citizens who use such lands
without proper legal right, as well as privatization of state and municipal
agricultural enterprises, institutions and organizations by employees of these
legal entities, retiree from among them, as well as employees of the social
sphere of the village.

It is obvious that when privatizing land, the main requirements and princi-
ples of land legislation concerning the protection of land plots must be ob-
served, in particular, the combination of the use of land as a territorial basis,
natural resource and the main means of production; ensuring rational use and
protection of land; provision of guarantees of rights to land; priority of envi-
ronmental safety requirements. In support of this thesis it is possible to set the
norm of Part7 of Art. 118 of the Land Code concerning the procedure for
implementation of these types of privatization, according to which the ground
for refusal to grant a permit for the development of a land management project
for land allocation may only be the discrepancy of the location of the object
with the requirements of laws adopted in accordance with them regulations,
general population plans points and other city-planning documentation about
protection of land of administrative-territorial units, the project and in the land
management in order to organize the territories of settlements, approved in
accordance with the procedure established by law.

Along with the above, there are certain gaps and inconsistencies in the legis-
lation regarding the given issue, including in relation to agricultural land. Thus,
as an additional measure of protection of these areas, as well as for the purpose
of their rational use by the Land Code of Ukraine in Art. 130 establishes the
special legal personality of persons who may be buyers of such lands: Ukraini-
an citizens must have agricultural education or experience in agriculture or to
engage in commodity agricultural production; legal entities of Ukraine — must
indicate in their constituent documents of agricultural production the main
purpose of the activity. However, this requirement applies only to purchasers
of agricultural land, which are intended to engage in commodity agricultural
production. It seems that such conditions should be put forward for all the
purchasers of these lands, and not only buyers, because they are aimed precise-
ly at the protection and efficient use of land and are not intended to restrict the
rights of future owners of agricultural land areas or even deprive citizens of the
right to receive such land in property.

A similar article 130 of the Land Code was contained in the Law of
Ukraine «On Farmers», which in fact confirmed the need to have special
education or skills for a person who expressed a desire to create a farm and
engage in this type of activity. At the same time, the citizen did not necessarily
have to enter into a contract of sale of such a plot to create a farm. On the
contrary, for this purpose, he could take advantage of his right to receive land
in accordance with the rules of free privatization provided for in Art. 121 of
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the Land Code. Consequently, this provision directly pointed to the need to
apply Art. 130 Land Code for all purchasers of agricultural land, regardless of
the way of such acquisition: from the conclusion of civil legal transactions to
free land privatization.

Today, the requirements for the special legal personality of the farmers
creating a farm are not in a special law, which, firstly, does not contribute to
compliance with the requirements of the law on the rational and responsible
use of agricultural land as the main national wealth, since the owners of
these lands may become individuals, which will use them irrationally, and
secondly, substantially narrowing the rights guaranteed by the Constitution
of Ukraine to citizens, restricting the rights of only individual subjects.

According to the author, based on all the above, appropriate changes
should be made to the land legislation, which would allow to assert and
guarantee the priority of security norms when acquiring and realizing rights
to land parcels as the main property of the state, society and every citizen.

Kiro4oBi ciroBa: IpuBaTH3allisd 3eMesib, 3eMejIbHA [JiIdHKa, IIpaBoOBa 0XOPOHA 3eMeJlb,
3eMesIbHa pepopMa, BJIaCHICTh Ha 3eMJIIO.

KiroueBnle cj10Ba: IIpUBaTU3aldsd 3eMeJlb, 3eMeJIbHBIM y4acToK, IIpaBoBas OXpaHa 3e-
MeJlb, 3eMeJIbHasi pepopMa, CO6CTBEHHOCTh Ha 3eMJIIO.
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HauioHaavHuil yHigepcumem «00ecbKa pUOUHHa aKkademis»,
acnipaHm kagedpu azpapHozo, 3eme1bH020 Ma eK0102THHO20 Npasa

ITPOBJIEMATHKA ITPABOBOT'O BUSHAYEHHS BIOMACH
V KOHTEKCTI TEPMIHA «BIOITAJTHBO»

OfHUM i3 IIPOBIJHUX CEKTOPiB eKOHOMIKM VKpaiHW, KOTpHUI HapoIIye
006CATY PO3BUTKY, € AiSUIbHICTD II0B’sI3aHa 3 BUA0O0YBaHHSIM 6i0eHepreTUYHOI
CHUPOBUHU Ta IepeTBOpeHHsM ii y 6iomanuBo (pimke, TBepze Ta 6iorasy
Ta iH.) TO6TO BUPOOHUITTBO AAHOI MPOAYKILii CiTbroCIIBUPOOHUKAaMU.

IIuTaHHIO IIPAaBOBOTO peryJI0OBaHHS BUPOOHUIITBA OiomanwBa IPHUCBS-
yeHi mpari T. O. KoBasenko Ta B. 10. VpkeBuua Tta C. A. O60JIEHCBKOI Ta iH.
IIpo6sieMu BUpOOHUIITBA 6iolajiiBa BUBYAJIX TaKi IIpefiCTABHUKYA eKOHOMI-
yHOl Hayky, ak: [I. Temeryxa, O.B./y6posig, I.TI.KupuieHKo,
I. M. KaneTHik, A. Ilnuyak Ta iH. TeOpeTUYHOI OCHOBOIO CTalH [OCJIi-
IDKeHHs1 BUeHNX-(axiBIiB y rajaysi arpapHoro, 3eMeJabHOI0, IPUPOLOpPECyp-
CHOTO Ta eKOJIOTIYHOro IipaBa OpfecbKOl IIpaBOBOI IIIKOJIM, 30KpeMa
T. €. XaputoHoBoi, [.I. Kapakama, X.A.Tpurop’esoi, K.M. KapaxaHss,
€. 0. Il;maToHOBO], I. €. YyMaueHKO Ta iH.

V HalizaraJbHIIIIoMy po3yMiHHi 6i0ITaTMBO — ITAIUBO, SIKE OTPUMYIOTh, IK
IpaBUJIO, 3 6i0JIOTIYHOI CHPOBUHY; 1€ aJIbTepPHATUBHUM TPASUIIHUM BU]
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