AHOTALIS

Mapuenko T.IO. 1IpaBo migo3pr0BaHOr0, 0OBUHYBAYEHOI0 MATH 4ac i
MOKJIMBOCTI, HEOOXIAHI JJIA MIATOTOBKU CBOr0 3aXHMCTYy: TeOpisi i MpPaKTHUKA
peasizanmii y KpuMiHaJabHOMY mpoBajxkeHHi Ykpainun. — Ksamidikamiiina
HayKoBa Mpallsl Ha IpaBax pykonucy. Jluceprailisi Ha 3100yTTs HAYKOBOTO CTYTEHS
nokropa (dinocodii 3a crnemianpHicTIO 081 — [IpaBo. — HarionansHuii yHIBEpCUTET
«Onecpka ropuanyHa akaaemis», Oxeca, 2021.

Hucepranito  OpUCBSIYEHO  JIOCHIPKEHHIO  MpaBa  IMiJI03PIOBAHOrO,
OOBMHYBAUYE€HOI0 MaTH Yac 1 MOXKJIMBOCTI, HEOOXIJHI JJisI TMIATOTOBKU CBOTO
3aXHCTYy, B pPO3pI31 €BPONEHUCHKUX CTAHAAPTIB 3 MPUILLJIOM HAa OCOOJIUBOCTI
peanizaillii JaHOTO MpaBa B KPUMIHATLHOMY MPOBAXKEHH1 Y KpaiHu.

3 mo3uniil ycraneHoi npeneaeHtHoi npaktuku €CILJI BcTaHOBIEHO 3MICT
MpaBa CTOPOHM 3aXUCTy Ha JIOCTATHIM yac Ta mpaBa Ha JOCTATHI MOXKJIUBOCTI JIJist
MIITOTOBKU MO3UILIi Yy CHOpaBl HUISXOM BHUOKPEMIICHHS CKJIQJIOBUX / acIHEeKTIB
BKa3aHUX IIpaB, BHU3HAYCHHS YyMOB, 3a SKUX II T1paBa BBAXKATHUMYThCS
noTpuMaHuMH. Bu3HaueHO HACTyIHI acnekTH (CKJIaIOBi) MpaBa Ha JIOCTaTHIN yac
JUISL TIATOTOBKY CTOPOHOIO 3aXUCTY MO3MIIIT Y CIIpaBi:

— npaBo OyTH BYacHO MOIHGOPMOBAHUM MPO MTPUPOLY Ta MNPUUUHY
0OBUHYBauY€HHSI, 3MiHy OOBUHYBa4Y€HHS, HOB1 OOCTaBUHU y CIIpaBi, B T.4. OJaHHS
CTOPOHOIO OOBHHYBAUYEHHS JOAATKOBHUX JTOKAa31B;

— BUACHO OTPUMYBATH MPaBHUYY JIOMOMOTY Ta JOMOMOTY IepeKiiaiaya,
MaTHu JOCTATHBO Yacy JUIsl 3yCTpiuel Ta KOMYHIKallli 13 3aXUCHUKOM,;

— BUACHO OTPUMATH JOCTYII 10 MAaTepialliB CIIPABH Ta MATH JOCTATHIN yac
JUIs O3HAHOMJICHHS 3 HUMH, ITATOTOBKHM HOTATKIB Ta (POTOKOIIM, OOTOBOPEHHS iX 13
3aXHCHUKOM,;

— MaTH JIOCTATHBO Yacy JJig 3a1y4Y€HHs CBIJIKIB, OTPUMAaHHS €KCIIEPTHUX

BHCHOBKIB;



— MaTu JOCTAaTHbO 4Yacy [UIsi BUBYEHHS IOBHOTO TEKCTY CYJIOBOTO
pILIEHHS] 3 METOI MIATOTOBKU MO3UIIi Il MOro OCKapKeHHS y CyJaxX BHIIHMX
1HCTaHII# Ta OyTH MOIHGOPMOBAHUM MPO CTPOKHU JJIsl HOTO OCKAPIKEHHSI.

CBoero ueproro, «Kommonentamu / acmektamMu» MpaBa Ha JOCTaTHI
MOXJIUBOCTI JUIsSl  M1JI03pIOBAHOr0, OOBMHYBAa4€HOIO 3 METOK MIATOTOBKHU
€(EKTUBHOT'O 3aXUCTY €:

- MOXJIUBICTh ~ IMIJO3PIOBAHOrO, OOBHHYBAaY€HOTO  Bi4-Ha-Bi4 3
JOTPUMAHHSAM TMpaBWI KOHQIAECHIINHOCTI 3yCTpi4aTUCS, PAJAUTHCh, TOTYBaTU
MO3UIIIIO 3aXUCTY 31 CBOIMU 3aXxUcHUKaMU. [Ipu iboMy, 321715 €(heKTUBHOTO 3aXHUCTY
KUIBKICTB 3yCTpiueil He MOXe OyTH 0OMEKEHOIO Ta HOCUTH «JI03BUIBHUID XapaKTep
Ha KIITAJIT BUAA4l NIEPEMYCTOK 31 CTOPOHU MPABOOXOPOHIIIB;

— MOXJIHUBICTh Oe3mepeOiiHOro KOHQIIEHIIHOTO JUCTYBaHHS 13
3aXMCHUKOM 0€3 BTpy4aHHs Ta HArjasAy 31 CTOPOHH PABOOXOPOHIIIB;

— MOXJIUBICTh ~HPOCUTH 3aMiHM 3aXMCHUKA y BHUIAAKy HOro
Hee()eKTUBHOCTI abo X alOceHTei3My. Y pa3i 3aMIHM 3aXHCHHMKA MaTH JIOCTaTHIO
MOXJIMBICTh KOMYHIKAIli 3 HUM [Ji BHUPOOJEHHS MO3WINT 3axucty. Y pasi
NpPU3HAYEHHS1 3aXMCHHKA JI€pKaBOlO, IOBMHHA OyTHM BpaxOBaHa peajibHa
MOXJIMBICTh TAKOT'O 3aXMCHUKA TOBHOI[IHHO OpaTH y4acTh Yy CIpaBi;

— MOXKJIUBICTh 3aXHCHHKAa MAaKCHUMaJIbHO AaKTUBHO OpaTH y4yacTb Yy
MPOBEJICHHI MPOIECyaIbHUX J1H, KOMEHTYBATH, 3allepeuyBaTH, CKapKUTUCh Ha i
MPEJCTAaBHUKIB OPraHiB, 110 MPOBOASATH AOCY0BE PO3CIIAYBaHHS, KJIOMOTATH PO
MEPEHECEHHSI CYJOBOr0 3acCiJlaHHs Yy pa3l HasBHOCTI Ha T€ BaroMux MiACTaB.
JlonaTKkoOBO 3aXMCHUKY MOBHHHA HAJaBaTUCh peajbHa / HE 1II030pHA MOXKIIUBICTh
B35ITH y4acTh y CyJOBOMY 3acCiJJaHHI 13 BpaxyBaHHSM 31 CTOPOHHU CYyJOBHX OpraHiB
HOro 3aBaHTaXKEHOCTI / MUIBHOCTI Tpadiky poOOTH;

— MOXJIUBICTh MiJO3PIOBAHOTO, OOBMHYBau€HOro OyTH HE JIUIIE
MPUCYTHIM B Cy/JIOBOMY 3acifiaHHs, ajie 1 OpaTu B HhOMY y4acThb Ta CIIIJIKyBaTH 3a
CYIOBUM DPO3IJISI0M, MOXJIMBICTE O3HAHOMHUTHUCH MiJ Yac CyJAOBOTO 3aciaHHS 3
Marepianamu, Kl 1eMOHCTpYIOThCs. [Ipu 1boMy, 3aX0/M Ha KIITAJIT YTPUMaHHS

OOBHMHYBAU€HOI'O 13 3aCTOCYBAHHSIM CKJISTHOTO Oap’epy, IO 3HAYHOK MIpOIO



BILIMBAE HA KOMYHIKAIIIIO 13 3aXMCHUKOM Ta MOXJIUBICTh KOPUCTYBAHHS HOTaTKaMU
MOBUHHI OyTH JeTanbHO OOIPYHTOBaHI Ta BHUIIPaBAaHi, 13 3aCTOCYBaHHSIM
KOMIIEHCALIHUX 3aX0/11B 31 CTOPOHU JEPKABH;

- HaJeXHI YMOBHM YTPUMAaHHsA, fKi O J03BOJISLIM OOBHHYBAaUEHOMY
KOHIICHTPYBAaTUCSA, HE 3a3HaBaTU MEPEBTOMU Ta 3aCTOCOBYBAaTH PO3YMOBY
CIIPUTHICTh MPU 3aXUCTI CBOET MO3UILIT,

— MpaBO Ha OTPUMaHHS Ta BHUKOPUCTAaHHA Yy CYJOBOMY MpOIECI
aJIbTEPHATUBHOTO €KCIIEPTHOI'O BUCHOBKY B Pa3i HAssBHOCTI HA T€ BAarOMUM IT1/ICTaB.
MoxkIMBOCTI BIUIMBATU Ha BHUOIp 0cOOM eKcmepTa, OpaTH ydacTh y HPOBEACHHI
EKCIEPTU3U Ta JIOMUTI EKCIIEePTa;

— 3a0e3MeueHHs JOCTYIly Ta MpaBa Ha O3HAMOMIIEHHS 13 MaTepiajaMu
MPOBA/KEHHS HA yCiX MOro eramax.

B ko0XxHi# 13 IUX CKIIaIOBUX «IIPUCYTHI» €IEMEHTH MpPaB CTOPOHU 3aXUCTY,
K1 mepegodadeHi ct. 6 KoHBeHIlii Ta € B3a€MOIIOB’ I3aHUMH.

BuzHaueHo CTymiHb Ta XapakTep BiJOOpa)KeHHS €BPOINEUCHKUX CTaHIAPTIB
JOTpUMaHHA MpaBa Ha JIOCTATHIM Yac Ta mpaBa Ha JIOCTATHI MOKJIUBOCTI y HOpMax
HaIllOHAJIBHOTO 3aKOHO/JAaBCTBa, 30KpeMa, apryMEHTOBAHO, 10 HE3BAXKAIOYM Ha
JIEKJIapyBaHHS Yy 3aKOHOJIABCTBI PsIy BaXXJIMBUX TMOJIOKEHb, SIKI HANpaBlICHI Ha
rapaHTyBaHHS [IPaB CTOPOHHU 3aXUCTY Ta BIAMOBIAIOTH €BPONEUCHKUM CTaHIAPTaM,
nependauenuM Konseniiero ta upobinenum C€CIIJI, € naragpHa motpeba B
yaockoHaneHHi sk mnonoxkeHb KIIK VYkpainm, Tak 1 cyrreBii pobOOTI
IPaBO3aCTOCOBHOT'O XapakTepy.

3anpononoBaHo JomoBHUTH 4. 10 cr. 290 KIIK VYkpainu ymoBammu, siki
MOBUHHI BpPAaXOBYBATUCh CIIUYUM CYAJICI0 TPU PO3TIANl KIOMOTaHHSA TIPO
BCTAHOBJICHHSI CTPOKY Ha O3HAlOMJIGHHS 3 MaTepiajaMu  JOCYJIOBOTO
pO3CIiIyBaHHs, PO3UIMPUBIIN ICHYIOUl KpUTepii (00CsT Ta CKIAAHICTh MaTepialis,
yMoBH joctymy). IlponoHyeThcsi IIOHAWMEHIIE JOJATKOBO peErjiaMeHTYBaTH
HACTYIHI1 YMOBH:

— JOTPUMAaHHS TOPSAKY BIIKPUTTS CIITYUM, IPOKYpOPOM MaTepiaiiB

JUJIST O3HAMOMIICHHS



— 3MIMCHEHHSI BIIKPUTTS CHIIYUM, MPOKYPOpPOM MaTepiaiiB s
03HaOMJICHHS B MEKaX CTPOKY JOCYJOBOTO PO3CIiTyBaHHS;

— CYBOPICTh UMOBIPHOT'O MOKApaHHS,

— 0CO0OOBI JaHl MiJ03pIOBAHOTO: BiK, OCBITa, Mpodecis, CTaH 310pOB 4,
3MIAaTHICTh JO CHOPUMHATTA CKJIaAHOI Ta 00’emMHOI 1H(opMallii, oO0CTaBUHU
0COOHUCTOr0 JKUTTEBOTO YKIIATy MiJ03PIOBAHOTO Ta 3aXUCHUKA,

- 3aCTOCOBAHUM 3alIO0O1KHUM 3aX11;

— HasBHICTH / 3aMiHA 3aXMCHUKA, 3aBaHTAXEHICTh 3aXMCHUKA Ta rpadik
1ioro po0oTtu;

— (dakT, CTPOK Ta YMOBHU TPUMAaHHS IiJl BapTOIO, 3/IaTHICTh 3aXUCHUKA
JICTAaTUCS MICLSI YTPUMAaHHS HOTO Mi/13aXUCHOTO;

— KUIBKICTh MI1O3PIOBAHUX, SIKI AHAJOTIYHO MOTPEOYIOTh AOCTYIY M0
MartepialiB J0CYJOBOTO PO3CIiTyBaHHS;

— MOBE/IIHKA YYaCHUKIB 03HAOMIIEHHS Ta CJI1J40T0, IPOKYpOpa;

- 1HII1 MiICTaBH, K1 00’€KTUBHO YHEMOXJIMBIIIOIOTh O3HAWOMJIEHHS B
3alpOINOHOBAHI CIIYUM, MPOKYPOPOM CTPOKH (30Kpema, MaHJeMisi, KapaHTUHHI
0OMeXXeHHs, 0OMEKEHHS PyXy TPAHCIIOPTY TOLIO).

3 MeToI JOTPUMAaHHS €BPOMEUCHKUX CTaHAApPTIB 3a0€3MeueHHs] MpaBa
M1JI03pIOBAaHOr0, 0OBUHYBAUYEHOT0, MOr0 3aXMCHUKA MAaTH MOXJIMBOCTI B YacCTHUHI
0€3MepelKOTHOr0 JOCTYNYy Ta O3HAWOMIICHHS 13 pe3yJibTaTaMu Ta MPOTOKOJIaMU
HCP/I, HeoOX1AHUMH JJI MIATOTOBKHU 3aXUCTY, 3alPONIOHOBAHO BHECTU 3MIHU Ta
NONOBHEHH 10 4. 1 cT. 255 ta u. 5 ct. 290 KIIK Ykpainu.

BuokpemiieHo 3a A0OMOMOT00 KOMIUIEKCHOTO aHami3y pimenb €CIII ymoBu
(kpuTepli), SKI MOBUHHI BpPaXOBYBATHCh CIIAYUMHU CYIJSAMH, CYIJISIMH TpU
BU3HAYEHHI THTAHHS MO0 MOXJIHMBOCTI / JOIIJIBHOCTI HaJaHHS CTOPOHOIO
OOBHMHYBAau€HHsS JOCTYyNy Ta TMpaBa Ha O3HANOMIIEHHS 3 MaTepiajaMu
KPUMIHAJBHOTO MPOBA/KEHHS, $KI CTOpOHa OOBHMHYBAau€HHS He BOadae 3a
HEO0OX1IHE HAa/IaTH CTOPOHI 3aXUCTYy Ta MPUTPUMYETHCS MO3ULIIT 00 OOMEKEHHS

TaKuX MaTepiajiB JIJIsi CTOPOHU 3aXUCTY. Jl0o TaKMX YMOB BiJJHECEHO:



— 3a 3arajJbHUM HIpPaBUJIOM CTOPOHI 3aXUCTy IMOBHHEH OyTH HaJaHUUN
JOCTYMN 0 YCIX MaTepiaiiB KpPUMIHAJIBHOTO MPOBAHKEHHS 3 METOK MiJTOTOBKU
NO3ULIi 3aXUCTY y CHpaBi, OOMEXEHHS MOXYTh OyTH BUIpPABAAHI Y HAaJA3BUYANHO
BUHATKOBUX BHIIaJKaX 1 HI B SIKOMY pa3l HE IOBHHHI BBA)KaTUCh 3BHYHOIO
MPaKTUKOIO;

— CTOpOHI1 3aXUCTy NMOBUHHA HA/JIABAaTUCS MOXJIMBICTh JTIOCTYILy HE JIUILIE
710 JT0Ka3iB, M0 0e3MOCEPEAHBO CTOCYIOThCS (PaKTUYHUX OOCTAaBUH CIIPaBH, ajie i
THIIMX JTOKA31B, SIKI MOXKYTh CTOCYBaTUCA MPUHHATHOCTI, JOCTOBIPHOCTI i IOBHOTHU
NEPIINX;

- oOMeKyBaJIbHUH 3aX1]l, 0 3aCTOCOBYEThHCS, HE IIOBUHEH OOMEXYBaTH
a00 3MEHIIyBaTH AOCTYII /10 1HPopMaIlii, HaJlaHOi 0c001 TAKUM YUHOM, a00 B Takii
Mipi, sika O CyTT€BO 3MEHIIIYBaJIa CyTHICTh ITpaBa; 0OMEXEHHS IOBUHHO OyTH CTPOTO
HEOOXI1THUM;

— KOHKYpyIOYl 1HTepecH, Takl SK HalloHaJdbHa Oe3mneka, abo
HEOOX1IHICTh 3aXUCTY CBIJIKIB, SIK1 MIJAIOTHCS PU3UKY perpeciid, abo 30epekeHHs
CEKpPETHUX METO/I1B PO3CIIiIyBaHHS 3JI0YMHY IOBUHHI OYTH OLIHEHI (3BayKEH1) 11010
1paB MiJ03pIOBAaHOr0, 00BUHYBaueHoro. Cimiguuil cyanas, Cyl HNOBUHHI OLIHUTH
peanbHy 3arpo3y BKa3aHUM KOHKYPYIOUHMM IHTEpecaM;

— B JICSIKUX BUIAJKaX MMPaBO HA JOCTYI MOXKE€ OyTH OOMEXEHO HUIIXOM
IIPUXOBYBAaHHS MEBHUX JOKa31B B1J CTOPOHHU 3aXUCTy 3 METOI 3aXHCTY OCHOBHHX
npaB 1HII01 0coOM ab0 3aXUCTY BAKIMBUX CYCIUIBHUX 1IHTEPECIB;

- CIIIYUMM CyAnas, Cyd TOBUHHI BCTAHOBUTH JIETITUMHICTh Ta
OOIPYHTOBAHICTh / BUIIPABAAHICTh 3aCTOCYBaHHS OOMEKYBaJIbHOTO 3aX0.1Y;

- IPU OLIHII HEOOXIAHOCTI OyIb-IKOro OOMEXEHHS OOBHHYBAaUEHOMY
MOBUHEH OyTH 3a0e3leUeHuil CIpaBeIIMBUIA CylIOBUNA PO3IIsLi, & TOMY OyAb-sKi
TPY/IHOILI1, BUKJIMKaH1 0OMEXXEHHSIM IIPaB 3aXHUCTY, IOBUHHI OyTH HaJIEKHUM YHHOM
KOMIIEHCOBaHI (BPIBHOBAXKEH1) aJICKBATHUMU MPOIECYaTbHUMU IapaHTISIMU;

- OOMEXEHHS IOBUHHO OyJe MNpONopLiiHE MeETi, Ky OYIKYyEThCS

JIOCSTTH;



— CTOPOHI 3aXWUCTy MOBHHHA HA/IaBaTUCh MOXKJMUBICTh JOCTYIy Ta
O3HAaMOMJICHHS 13 MarepiajlaMH, 1[0 MOXYTh BHUIIpaBIaTh OOBHMHYBaue€HOro abo
3MEHIIUTHU 00CAT OOBUHYBaUYeHHs, a00 CIIPUSTH MOM SIKIIEHHIO TTOKapaHHs. B pasi
CTpPOroi HEOOXITHOCTI y OOMEKEHH1 TMOBMHEH BCTAaHOBIIOBATUCH OallaHC MIXK
MyOJIYHUM 1HTEPECOM, HEOOXIAHICTIO 30€peKEHHS Y TAEMHHUII BIIOMOCTEN 11010
(dakTy, METO/IIB TPOBEJECHHS HEINIACHUX CIATYuX (pO3MIYKOBUX) J1d, 0ci0, Kl iX
MPOBOAATH Ta 0Ci0, AKI 3aydanucs 10 iX MpoBeleHHs, 1H(opMallii, OTpUMaHOI B
pe3ynbTari iX MNpPOBEACHHS, Ta MPABOM MiJO3PIOBAHOTO, MOr0 3aXMCHHUKA MATH
MOXJIMBOCTI, HEOOX1IH1 JJIsl MATOTOBKU 3aXHUCTY;

— MPOTATOM YChOT'O PO3MJISIAY CIIPABU CIITUUN CyAJisl, CyJ IOBUHEH MaTU
3MOTy Ta aKTUBHO PEali30BYBAaTH TaKe MOBHOBAXKEHHS 1100 OI[IHKU HEPO3KPUTTS
iH(opMalii y po3pi3l cOpaBeUIMBOCTI TAKOI0 OOMEXKEHHS; OILIHIII MiJJIsrae erar
JOCYZJOBOTO pO3CIiAyBaHHS, Ha SIKOMY IIOTEHUIHHO MOKE 3aCTOCOBYBAaTUCH
0OME)XEeHHSI, 3alPONOHOBAHA CTOPOHOI0 OOBHMHYBAUCHHS TPUBAIICTH OOMEKEHHS;
OLIHII NIUISITa€ YW TMI3HE O3HAMOMIIEHHS CTOPOHOIO 3aXHCTYy JO3BOJMTH
MOBHOLIIHHO peali3yBaTu MpaBo, nepeaodadene cT. 6(3)b KonseHiii; cya noBuHeH
OI[IHIOBATH CTYMiHb 3HAYEHHS JJIsi CTOPOHU 3aXUCTy MPUXOBYBAHOI 1H(OpMaIIii K
710, TaK 1 B XO/I1 CyJIOBOT'O PO3TJISAY.

— CHiAuMil Cynns, Cyld TOBUHHI OI[IHUTH HACKUIbKK TMOTEHIIITHEe
0oOMeXXEeHHS I 3aXUCTy OyJe BIAMOBIIATH HAJIICKHUM MPOIECYyaTbHUM TapaHTIsIM
1 yu OyjJe BUIMPABAAHUM 3aKOHHUMHU IHTEpEcaMU Ta YU MOXKE Take OOMEKEHHS
NEPEIKOIUTH OOBUHYBAYEHOMY OOIPYHTYBATH CBOIO MO3UIIIO 3aXUCTY;

— MOBUHHO OIIIHIOBAaTHUCh HACKUIBKM KOXEH 13 KOH(QIICHIIHHUX
MatepianaiB 3MOXE JOMOMOITH CTOPOHI 3aXMCTy B MIATOTOBLI MO3MULII y CHpaBi;
CIAYMM Cyansi, Cyl MOBUHHI OpaTH J0 yBaru SIK 3MICT CEKpPETHUX JOKa3iB, TaK 1
BpPaxOBYBaTH XapaKTep CIPaBH;

- BpaxyBaHHIO NIUISIra€ 4 OOBMHYBAaY€HHS NOTEHILINHO MOXke OyTu
OoOIpyHTOBaHE MaTepiallaMHu, A0 SIKUX IUIAHYETHCS OOMEXUTH JOCTYII, Ta B SIK1 MIp1

TaKl MaTepiajii MOKYTh OyTH BUKOPHCTaHI CTOPOHOIO OOBUHYBAaUE€HHS B CY/Ii;



- gy Oepe CTOpPOHAa 3aXUCTy y4acTb y BHUPIIIEHHI MHUTAaHHS LI0JI0
OOMEKEHHS HACKUIbKH L€ MOXKJIMBO 3 YpPaxyBaHHSM UYyTJIMBOCTI MaTepiajiB, YU
MOB1/IOMJICHAa BOHA HAJIG)KHUM YMHOM CTOCOBHO TaKOIO MpaBa;

— MIpU BUPIIICHH] MUTAHHS MOBUHEH BpPAaXOBYBAaTUCh O0’€M Ta 3MICT
HaJJaHUX CTOPOHI 3aXUCTy MaTepiaiiB JJisi O3HANOMIIEHHSI, MOJIUBICTh POOUTHU
3asBU 1 OpaTv y4acTh B MPOILIECYAIbHUX JIX, HACKUIbKU 1€ OyJI0 MOXKJIUBO 0€3
PO3KPHUTTS BIAMOBIIHUX MaTepialiB.

[Insxom ananizy 3Ha4HO1 KUibkocTi pitienb €CIJI ynockoHaneHo miaxi mo/0
PO3YMIHHS KOPEJISILIii MpaBa Ha 3aXKCT, IpaBa Ha JIOCTaTHIN Yac Ta MOXKJIMBOCTI, IIpaBa Ha
CrpaBeIMBUN CYIOBUM PO3IJIsiI, IPUHIIUITY PIBHOCTI CTOPIH Ta 3MarajibHOCTI.

[linTBepa>)keHO HEOOXIAHICTH BCTAHOBJEHHS 3MarajibHOi MPOIEAYpHU
BUPIIICHHS TMHTAaHHS I0J0 MaTrepialliB, O3HAHOMIJICHHS 3 SIKUMH MOXe OyTu
oOMe)XeHe Ha IEBHOMY €Talll JOCYJOBOTO PO3CHIAYyBaHHS Ta 3alpONOHOBAHO
BCTAHOBUTHU KpUTEPii (YMOBHU) 0OMexKeHHS o3HaOMIIeHHs B mopsaky ct. 221 KIIK
Vkpainu. IliarpuMano TOYKy 30py MIOJO HEOOXiTHOCTI BCTAHOBJICHHSI MEPETIKY
JIOKYMEHTIB, 5Kl 000B’SI3KOBO (IIIOHAMMEHIIIE) MalOTh HaJlaBaTUCS CTOPOHI 3aXUCTY
u1st o3HaoMITeHHs B mopsiaky cr. 221 KIIK Ykpainu.

OxapakTepru30BaHO HEOOXIJIHICTh TapaHTyBaHHS o0co0l, sika HalOyna craTycy
M1I03PIOBAHOr0, JOCTaTHHOTO Yacy JJIsl MTOTOBKU 3aXUCTY MICHS MOBIIOMJICHHS TIPO
MiI03py 10 MOMEHTY HaJaHHs JOCTYIy JI0 MaTepiajiiB JOCYJI0OBOTO PO3CHITyBaHHS B
nopszaky cr. 290 KIIK Ykpainu.

3 METOI0 YPIBHOB)KEHHS IPaBa CTOPOHU 3aXHUCTY Ta CTOPOHH OOBHHYBAa4Y€HHS B
YAaCTUHI TMPOAOBXKEHHS CTPOKY JIOCYIOBOTO PO3CIIAYBaHHA CIIUUM  CYIJIEIO,
3aIPOIIOHOBAHO JOMOBHUTH HOpMH 295 Ta 2957 KIIK VkpaiHu MonoxkeHHsM, 1o B pasi
HEBpPYUYEHHS M1JI03PIOBAHOMY Ta MOr0 3aXMCHUKY KOMIii TAKOTO KJIOMOTAaHHS B MOPSAKY,
Bu3HaueHoMy ctatreto 295 KIIK VYkpainu, npokypop, caiquuil Cyis Mpu po3riisii
KJIOTIOTAHHSI BIZIMOBJISIE Y 33/I0BOJIEHH1 KJIOMIOTaHHS Ta MPOAOBKEHH1 CTPOKY JIOCYI0OBOTO
PO3CITITyBaHHS!.

3arponoHOBaHO 3aKOHOIABUO 3aKPIMTUTH MOJIOKEHHS, SIKE O HAanpsMy BKa3yBaslo,

[0 PO3YMHI CTPOKM TOBUHHI OyTH 30aJlaHCOBaHMMHM WIOJO0 4Yacy, HEOOXITHOro



M1103pPIOBaHOMY, OOBUHYBAYE€HOMY JJIs1 IMiITOTOBKU CBOT'O 3aXUCTY.

Knwuoei cnosa: npaBo Ha 3aXUCT, JOCTaTHIM Yac, JOCTATHI MOXKJIHUBOCTI,
JOCTYI A0 MaTepiaiiB KpUMIHAIBHOTO MPOBA/KEHHS, €BpPONEHCHKUN CyJ 3 TIpaB

JIFOAUHU.



SUMMARY

T. Marchenko. The right of the suspect, accused to have adequate time
and facilities for the preparation of his defence: theory and practice of
implementation in the criminal proceedings of Ukraine. — Research paper
(manuscript). PhD thesis in Law, major 081 — Law. — National
University «Odesa Law Academy», Odesa, 2021.

The dissertation is devoted to the study of the right of the suspect, accused to
have adequate time and facilities for the preparation of his / her defence, in the
context of European standards with a view to the peculiarities of the implementation
of this right in the criminal proceedings of Ukraine.

From the standpoint of the established case law of the ECtHR, the content of
the right of the defence to adequate time and the right to adequate facilities to prepare
a position in the case was defined by identifying components / aspects of these rights,
determining the conditions under which these rights will be respected. The following
aspects (components) of the right to adequate time for the defence to prepare a
position in the case are identified:

- the right to be informed in time about the nature and cause of the
accusation, change of the accusation, new circumstances in the case, including
submission of additional evidence by the prosecution;

— receive timely legal assistance and assistance from an interpreter, have
enough time for meetings and communication with counsel;

- have timely access to case materials and have enough time to examine
them, prepare notes and photocopies, discuss them with counsel;

— have adequate time to involve witnesses, obtain expert opinions;

— have adequate time to study the full text of the court decision in order
to prepare a position for its appeal in the courts of higher instances and to be
informed about the deadlines for its appeal.

The «components / aspects» of the right to adequate facilities for the suspect,

accused in order to prepare an effective defence are:



— the opportunity for the suspect, accused to meet face to face with the
rules of confidentiality, to consult, to prepare a position of defence with their
counsels. At the same time, for the sake of effective defence, the number of meetings
cannot be limited and have a «permissive» character, such as the issuance of passes
by law enforcement officers;

— the possibility of uninterrupted confidential correspondence with the
lawyer without the intervention and supervision of law enforcement officers;

— the opportunity to request the replacement of a lawyer in case of his
ineffectiveness or absenteeism. In case of replacement of the counsel to have a
sufficient opportunity to communicate with him in order to develop a defensive
position. In case of appointment of a defence counsel by the state, the real possibility
of such a counsel to fully participate in the case must be taken into account;

— the opportunity for the defence counsel to participate as actively as
possible in the proceedings, to comment, object, complain about the actions of
representatives of the agencies conducting the pre-trial investigation, to request a
postponement of the court hearing if there are good reasons. In addition, the defence
counsel should be given a real / non-illusory opportunity to take part in the court
hearing, considering of his workload / density of work schedule by the judicial
authorities;

— the possibility for the suspect or accused not only to be present at the
court hearing, but also to participate in it and monitor the trial, the opportunity to
examine during the court hearing the materials on display. At the same time,
measures such as detention of the accused with the use of a glass barrier, which
significantly affects the communication with the defence counsel and the possibility
of using the notes must be substantiated and justified, with the application of
compensatory measures by the state;

— adequate conditions of detention that would allow the accused to
concentrate, not to become overtired and to use mental dexterity in defending his

position;



— the right to obtain and use in court litigation an alternative expert
opinion if there are good reasons for it. Opportunities to influence the choice of the
expert, to participate in the examination and interrogation of the expert;

- access to the case materials and the right to examine them at all stages
of proceedings.

In each of these components there are «elementsy» of the rights of the defence,
which are provided by Art. 6 of the Convention and are interrelated.

The degree and nature of reflection of European standards of observance of
the right to adequate time and the right to adequate facilities in the norms of national
legislation are determined, in particular, it is argued that despite the declaration in
the legislation of a number of important provisions aimed at guaranteeing the rights
of the defence and meeting European standards provided by the Convention and
developed by the ECtHR, there is an urgent need to improve both the provisions of
the Criminal Procedure Code of Ukraine and substantial enforcement work.

It is proposed to supplement Part 10 of Art. 290 of the CPC of Ukraine by
conditions that must be taken into account by the investigating judge when
considering a request to set a deadline for reviewing the materials of the pre-trial
investigation, expanding the existing criteria (scope and complexity of materials,
conditions of access). It is proposed to define at least in addition the following
criteria:

- compliance with the order of opening of materials for acquaintance by
the investigator, the prosecutor;

— opening of materials by the investigator, prosecutor for acquaintance
within the term of pre-trial investigation;

- severeness of probable punishment;

— personal data of the suspect: age, education, profession, state of health,
ability to perceive complex and voluminous information, circumstances of the
personal life of the suspect and defence counsel;

— preventive measure applied;



— presence / replacement of a defence counsel, workload of a counsel and
schedule of his work;

— fact, term and conditions of detention, ability of the counsel to reach the
place of detention of his client;

— the number of suspects who similarly need access to the materials of
the pre-trial investigation;

- behavior of the participants of the reviewing and the investigator, the
prosecutor;

— other grounds that objectively make it impossible to review the
materials within the timeframe proposed by the investigator, prosecutor (in
particular, pandemic, quarantine restrictions, traffic restrictions, etc.).

In order to comply with European standards of ensuring the right of the
suspect, accused, his defence counsel to have the opportunity in terms of unimpeded
access and acquaintance with the results and protocols of covert investigative
(detective) actions necessary for the preparation of defence, it is proposed to amend
Part 1 of Art. 255 and Part 5 of Art. 290 of the CPC of Ukraine.

The conditions (criteria) to be taken into account by investigating judges,
judges in determining the possibility / expediency of providing access by the
prosecution and the right to review the materials of criminal proceedings, which the
prosecution does not consider necessary to provide the defence and adheres to the
position of restricting such materials to the defence were identified. These conditions
/ criteria include:

— as a general rule, the defence should be given access to all materials of
the criminal proceedings in order to prepare a defence position in the case,
restrictions may be justified in extremely exceptional cases and should in no case be
considered common practice;

— the defence should be given access not only to evidence directly related
to the facts of the case, but also to other evidence that may relate to the admissibility,

reliability and completeness of the former;



— the restrictive measure applied must not restrict or reduce access to the
information provided to the person in such a way or to such an extent as to
significantly reduce the essence of the right; restrictions must be strictly necessary;

— competitive interests, such as national security, or the need to protect
witnesses who are at risk of repression, or the preservation of secret methods of
crime investigation, must be assessed (weighed) in relation to the rights of the
suspect or accused. The investigating judge, the court must assess the real threat to
these competing interests;

— in some cases, the right of access may be restricted by concealing
certain evidence from the defence in order to protect the fundamental rights of
another person or to protect important public interests;

— the investigating judge, the court must establish the legitimacy and
validity / justification of the restrictive measure;

— when assessing the need for any restriction, the accused must be
provided with a fair trial, and therefore any difficulties caused by the restriction of
the rights of the defence must be adequately compensated (balanced) by adequate
procedural guarantees;

— the restriction should be proportional to the goal expected to be
achieved;

— the defence should be given access to those materials that may acquit
the accused or reduce the charge or mitigate the sentence. In case of strict need for
restriction, a balance must be struck between the public interest, the need to keep
secret information about the fact, methods of covert investigative (search) actions,
persons conducting them and persons involved in their conduct, information
obtained as a result of such conducting, and the right of the suspect, his defence
counsel to have the adequate facilities to prepare the defence;

— throughout the case, the investigating judge, the court must be able and
actively exercise authority to assess non-disclosure of information in terms of the
fairness of such a restriction; the stage of the pre-trial investigation at which the

restriction could be potentially applied, the duration of the restriction proposed by



the prosecution, should be assessed; it is necessary to assess whether the late
acquaintance by the defence will allow to fully exercise the right provided by Art. 6
(3) b of the Convention; the court must assess the degree of significance for the
defence of hidden information both before and during the trial.

— the investigating judge, the court must assess the extent to which the
potential restriction on the defence will meet the appropriate procedural guarantees
and whether it will be justified by legitimate interests and whether such a restriction
may prevent the accused from justifying his position of defence;

— it should be assessed to what extent each of the confidential materials
will be able to assist the defence in preparing a position in the case; the investigating
judge, the court must take into account both the content of secret evidence and take
into account the nature of the case;

— it 1s necessary to take into account whether the accusation can
potentially be substantiated by the materials to which it is planned to restrict access,
and to what extent such materials can be used by the prosecution in court;

— whether the defence is involved in resolving the issue of limitation as
far as possible, taking into account the sensitivity of the materials, and whether it
has been duly notified of such a right;

— when deciding, the volume and content of the materials provided to the
defence for review, the opportunity to make statements and participate in procedural
actions should be taken into account, as far as possible without disclosing the
relevant materials.

Due to analyzing a significant number of ECtHR decisions, the approach to
understanding the correlation between the right to defence, the right to adequate time and
facilities, the right to a fair trial, the principle of equality of arms and adversarial
proceedings has been improved.

The need to establish a competitive procedure for resolving the issue on
materials, access to which may be limited at a certain stage of the pre-trial
investigation was confirmed, and proposed to establish criteria (conditions) for

restricting access in accordance with Art. 221 of the CPC of Ukraine. The point of



view on the need to establish a list of documents that must (at least) be provided to
the defence for review in accordance with Art. 221 of the CPC of Ukraine was
supported.

The necessity of guaranteeing a person who has acquired the status of a suspect
sufficient time to prepare a defence after notification of suspicion until the moment of
granting access to the materials of the pre-trial investigation in accordance with Art. 290
of the CPC of Ukraine was characterized.

In order to balance the rights of the defence and the prosecution in terms of
extending the pre-trial investigation by the investigating judge, it is proposed to supplement
norms 295 and 295' of the CPC of Ukraine with the provision that in case the suspect and
his defence counsel are not served with a copy of such a petition in the manner prescribed
by Atrticle 295 of the CPC of Ukraine, the prosecutor, investigating judge refuses to satisfy
the petition and extend the pre-trial investigation.

It is proposed to legislate a provision that explicitly states that reasonable timeframes
should be balanced in terms of the time required for a suspect or accused to prepare his or

her defence.

Key words: right to defence, adequate time, adequate facilities, access to

materials of criminal proceedings, European Court of Human Rights.
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