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Jucepraiiisi € cCaMOCTIHOO 3aBEPLIEHOI0 HAYKOBOIO MpaLElo, y SIKIH BIIEpIle
BU3HAYEHI OCOOJMBOCTI y4yacTl IPOKYpopa y KpHUMIHAJIBHOMY MpPOLECYyaIbHOMY
JI0OKa3yBaHHI IMiJ] 4ac CyJOBOTO MPOBAJKEHHSI.

PosrnssHyTo  mpokypopa  SIK  yYacHMKAa  CYJIOBOTO  MPOBAJKEHHS.
[IpoananizoBano nutaHHs GyHKIIIOHAIBHOT CIPSIMOBAHOCTI TPOKYpPOpa Y CYJAOBUX
CTaisIX KPUMIHAJIIBHOT'O TPOBA/IPKEHHS 3 ypaxXyBaHHAM peai3alli i yac Cy10BOr0
pO3IJIAly IMO30BHOIO CHOCO0Y 3aXMCTy IpaB, CBOOOJ Ta 3aKOHHUX IHTEPECIB.
BuznaueHno noHarts ta GopMu KpUMiHATBLHOTO MO30BY.

Hocnimkeno ¢opMu ydacTi IpoKypopa y JOKa3yBaHHI MijJ 4ac CyJO0BOTO
MPOBAJKEHHS, SIKUMH €. OTIOCEPEIKOBaHa, 110 MOJISIrae B aHali3l JOKa3iB Mij yac
dbopMyBaHHS NpPaBOBUX TNO3MUIIH, Ta Oe3mocepeqHs, fKa peali3yeTbca Yy
JIOCJIIIKEHH] JI0Ka31B Mij] Yac CyJA0BOT0 3aCiJIaHHs Ta JOBEJICHHI Mepe]l Cy10M CBOET
MPaBOBOI MO3UIII].

VYka3yeTrbcs, 1110 0NIOCEPEIKOBAHA YUaCTh MPOKYypOpa y AOKa3yBaHHI Mij 4ac
CYyJIOBOTO TIPOBAXKEHHSI PO3MOYMHAETHCS 3 WOro MIATOTOBKU [0 MiATPUMKHU
JIep>KaBHOTO0 OOBUHYBA4Y€HHS, a cCaM€ 3 BCTAHOBJICHHSI MIACTaB JUIsl BYMHEHHS i,
o nependayeni 4. 2 ct. 283 KIIK Ykpainu. OOrpyHTOBaHO, 110 AJ1sI 3a0€31eYeHHS
MOXJIMBOCTI MPOKYypOpa pearyBaTH Ha HEJOJIKU JOCYJOBOTO PO3CIiTyBaHHS, SKI
OyJi0 BUSIBJICHO MiJ Yac 3aTBEp/KEHHs a00 CKJaJaHHS OOBUHYBAJbHOIO aKTa,
KJIOMIOTAHHSI TIPO 3aCTOCYBAHHSI MPUMYCOBHUX 3aXOAIB MEAUYHOTO Ta BHUXOBHOTO
XapakTepy, KIOMOTaHHS TMPO  3BUIBHEHHS  0coOM  BIJ  KPHUMIHAJIbHOI
BianosigansHOCTl, y KIIK Vkpainu ciig nependauntu HOpMy, sika HajaBana O
MPOKYpPOpYy MpaBO JOpydYaTH CIHIIYOMY, Ji3HaBadyy MPOBEACHHS HEOOX1THUX

MpOIECyaNbHUX MI1il 111 YCYHEHHSI HEMOBHOTHU Ta OJHOOIYHOCTI PO3CIiTyBaHHS.



BcTranoBieHo pi3HOBHUIM 0€3MOCEPENHBOI YUaCTI MPOKYpPOpa y AOKa3yBaHHI
M1J1 Yac CyI0BOTO PO3TIISAY: y4acTh B JOCIII)KEHH] I0Ka31B, B TOMY YMCII1 HaJIaHUX
Cyly IHIIMMHU yYaCHUKAMHU CYJOBOTO MPOBAKEHHS a00 OTPUMAHUX CYIOM 3a
BJIACHOI 1HILIATUBOIO; 3asBJIEHHS MPOKYPOPOM KIOMOTaHb, CHPSMOBAaHUX Ha
BCTAHOBJICHHSI OOCTaBMH KPUMIHAJIBHOTO TMPOBA/PKEHHS abo Ha NEpeBIPKY
HaJEXHOCTI, IOIyCTUMOCTI Ta IOCTOBIPHOCTI HAJAAHUX JOKAa31B; y4acThb y CIITUMX
(po31IyKOBUX) MiSIX T 4Yac CYJOBOTO TMPOBA/KEHHS; BUKOHAHHS TATaps
JI0Ka3yBaHHS UISIXOM OOTPYHTYBaHHS MPABOBOI MO3UIIIT M1 YaC BCTYMHOI IPOMOBU
Ta y CyJI0BUX Jie0aTax, 3asiBJIECHHS KJIOMOTaHb, BUCIOBJICHHS JIOBO/IIB.

BusHadueHo, 0 OJHUM 13 PI3HOBU[IB O€3MOCEPEHBOI yUacTi MPOKypopa y
JI0OKa3yBaHHI MiJl 4Yac CyJI0BOT'0 PO3TJISAY € y4acTh Y CHIAUUX (PO3UIYKOBUX) MisiX,
o 31iicHIoThCA B nopsaaky cr. 333 KIIK Vkpainu. Yka3yeTbcs AOLUIBHICTH
BCTAHOBJIEHHs OOOB'A3Ky MpOKypopa 3abe3nedyBaTH BHKOHAHHS OPraHOM
JOCYZOBOTO PO3CIIAYBAHHS TaKUX CYJOBHX JOPYYEHb OJTHOYACHO 13 MOJIOKEHHAM
Mpo #oro mpaBo y BHUMAJAKY, SIKIIO MNPOKYpOp BBaXKaTUME 1€ 3a HEOOXIiJHE,
BUKOHYBATH TaKl JJOPYUYEHHS CAMOCTIHHO.

[IpoananizoBaHO OCOOJMBOCTI JOKa3yBaHHA Yy CYIOBUX CTaisiX depes
MIPU3MY HasBHOI B HUX MI3HABAJIbHOI CUTYallli, IKYy (POPMYIOTh ITPOLIECYaIbHI YMOBU
Ta croci0 opraHizarii m3HaHHS.

Po3rnsiHyTo mnpo0iieMaTuKy mIpoLecyalbHUX MOMXIMBOCTEH Cyay IIOJ0
BCTAHOBJICHHS OOCTaBMH KPUMIHAJIBLHOTO IIPOBA/DKCHHS, HEOOXITHUX  JIJIA
NPUUHATTS NPOLECYAIbHUX PIIMIEHb Yy MIATOTOBUOMY CYJOBOMY 3aclJaHHI.
AprymMeHTOBaHO, 110 3aJJsl 3a0e3medyeHHs1 OOIPyHTOBAHOCTI Ta BMOTHMBOBAHOCTI
CYJIOBHUX DIlIEHb CY]l MOBUHEH MaTH MPaBO JOCIIKYBATHU MiJ 4ac HiArOTOBYOTO
CyJIOBOTO 3acCiJlaHHs JI0Ka3h, a CTOPOHU KPUMIHAIBHOTO NPOBAHKEHHS — iX
NojaBaTH. YKa3aHO Te, W0 3 METOK YHHKHEHHA (OpMyBaHHA Yy Cyay
OOBUHYBAJIbHOTO YXWJIYy 3a00pOHS€THCS MiJ Yac MiATOTOBYOTO MPOBAIKEHHS
JOCIIIKYBAaTH JIOKa3W JJisl BCTAHOBJIEHHS BUHYBAaTOCTI OOBHHYBAau€HOIO, OKPIM
BUMNAJKIB PO3IJISAY YroJld Ta KJIOMOTAHHS MPO 3BUIBHEHHS BiJ KpUMiHAJIbHOI

BIAMOBIIAJIBHOCTI.



OOrpyHTOBaHO, 10 3 METOIO 3a0€3MEUEeHHS YXBaJIEHHS MiJ Yyac HiArOTOBYOIO
CyJIOBOTO 3aClJaHHSI BMOTUBOBAHOT'O Ta OOIPYHTOBAHOI'O BUPOKY Ha IMi/ICTaB1 yroau
CIIJ Iepe10auuTH HOPMY, SKa JUIs 3’ sICyBaHHS TOOPOBLIBHOCTI YKJIAJAEHHS YIOJH,
ii BignoBigHocTi BuMmoraM KIIK Ykpainu Tta/abo 3akoHy YKpaiHu npo KpuMiHAIbHY
BIIMOBIAABHICTD, (DAKTY BUMHEHHSI 0COO0I0 KPUMIHAIBLHOTO TPaBOMOPYIIEHHS, a B
HEOOX1IHUX BUMAJKaX — IHIIUX OOCTAaBUH KPUMIHAJIBLHOTO MPOBAKEHHS, HAJJACTh
paBo Cyl1y AOCHIDKYBaTH MaTepiajii KpPUMIHAIBHOTO MPOBAJKEHHS, a TaKOXK
BUKJIMKATH B CyJOBE 3acijaHHs oci®6 Ta monurtyBaTu iXx. [Ipu mpoMy HeoOXigHO
nependayuTd 00OB'SI30K NPOKypopa Yy OOBHHYBAJIBHOMY akTi, CKJIAJACHOMY Y
MPOBAJKEHHI, JIe TOCATHYTO YroAy, 3a3HaYaTH JOKa3H, sIKi MATBEPIKYIOTh (pakT
BUMHEHHS 0CO00I0 KPUMIHAJILHOTO MPABOMOPYIIEHHS, Ta MepeiaBaTh HOTo 0 CyAy
pa3oM 3 Marepiajiamu J0CYA0BOI0 PO3CIIITyBaHHS.

VYkazaHo, 10 3aJJ1 BIOCKOHAJEHHS y4dacTl MPOKypopa MiJ Yac pO3risay
cyaoMm yroaud mpo npumupenHs ciig B cr. 36 KIIK Vkpainu Bu3Hauutu Horo
O00OOB'SI30K MEPEBIPATH YTroJgy MNpO MNPUMUPEHHS Ha BIANOBIIHICTH BUMOTraM
3aKOHOJABCTBA, a y BUMAJIKY BCTAHOBJICHHS ii HE3aKOHHOCTI1 — 3aIBUTH KJIOMOTaHHS
y IUCBbMOBIH (hOpMI PO BIIMOBY Y 3aTBEPAKEHH1 TaKOi YTOJIH.

AprymMeHTOBaHO, 1110 YMOBH YKJIaJIaHHSI YTOJAM MPO BU3HAHHS BHHYBATOCTI
I10JI0 BUKPUTTS MiA03PIOBAHUM UM OOBHHYBAY€HUM 1HILOI OCOOH, SIKI BU3HAYEH1 Y
m. 2 tam. 3 4. 4 ct. 469 KIIK VYkpainu, maroTh OyTH IpeAMETOM CYyI0BOI MEPEBIPKU
y PO3TJISAL IIOA0 YTOMIH.

Ha mijcraBi anami3y cyJ10BOT PaKTUKH BCTAHOBJIEHO, 1[0 OJIHIEIO 13 Mi/ICTaB
BIJIMOBH Y 3aTBEP/I’)KEHHI YTOJIM € HEMOXIUBICTh BUPIIICHHS CYJIOM MUTaHHS J0J1
pEUYOBUX JOKa3iB Ta JIOKYMEHTIB. YKa3aHO, IO TaKe TMUTAaHHS MOBUHHO
BUPIIIYBATUCS 32 PO3CYJIOM CTOPIH YTOJAH, SIK 1 1HII MUTAHHS 1I0J0 3aCTOCYBaHHS
KPHUMIHAJBLHOIO Ta KPUMIHAJIBLHOTO MPOLIeCYalIbHOTO 3aKOHOAaBcTBA. Ha nmpokypopa
Mae MOKJIanaTucs OOOB'A30K BCTAHOBIIOBATH 3aKOHHICTh TaKOTO Y3TOJKEHOTO
MUTAaHHS Ta OOTPYHTOBYBATH MEPE] CYJ0M MPABUIBHICTh BUPILIEHHS 1011 PEUOBHUX
JI0OKa3iB Ta JOKYMEHTIB B KOHTEKCTI 3a0e3ledeHHs] HEIOTOPKAHHOCTI IpaBa

BJIACHOCTI.



JloBeneHna HeOOXiAHICT, 3000B'A3aTH MPOKypopa IMepeaaBaTd pa3oM 3
KJIOMIOTAHHSIM TPO 3BUIBHEHHS BiJi KPUMIHAIBHOI BIJAMOBIIATIBHOCTI Marepiayiu
KPUMIHAJIBLHOTO MPOBA/KEHHS, a TAKOXK Mepea0auuTH MPaBO YYACHUKIB CYJOBOTO
MPOBAKEHHS HAJaBaTH CyAy JOKa3W, IO MaloTh 3HAYEHHS Il BUPIMICHHS
MUTAHHS 3BUIBHSAHHS BiJl KPUMIHAJIBHOI BIAMTOBIJATbHOCTI.

Po3risiHyTO MUTaHHA 100 y4acTi IpOKypopa IiJ 4ac CyI0BOTO PO3IIIALY Y
BUMAJKY BCTAHOBJICHHS M1JICTAB JJI 3aKPUTTSI KPUMIHAIBHOTO TTPOBAKEHHSI.

BuzHaueHo BUMAAKKW NPU3HAYEHHS MIATOTOBYOTO CYAOBOTO 3acCilaHHs Yy
MPOBAJKEHHI II0JI0 KPUMIHABbHUX MPOCTYIIKIB 3 000B'SI3KOBOIO YUACTIO ITPOKYpOpa
3a/J14 BUpIIeHHs nuTanb B nopsaky ct. 314 KIIK Ykpainu-

BpaxoByroun cynepeusiuBy CyJI0BY MpPaKTHUKy 3aCTOCYBaHHS MOJIOKEHb
cT. 338 KIIK VYkpainu [ yCyHEHHS HENONIKIB OOBMHYBaJIbHOIO aKTa Ta
0OBHHYBAaY€HHS B Cy/i, OOIPyHTOBAHO, 1110 3MIHAa OOBUHYBAUE€HHS HE JOITYCKAETHCS
JUIsl BUIIPABIICHHS OOBHUHYBAJIBHOTO aKTa 0e3 3MIHM caMOro OOBHHYBAauy€HHs Ta
HEJI0JIIKIB OOBUHYBA4Y€HHS, 1110 OyJIM HasIBHI MiJl 4ac CKJIQJaHHS YU 3aTBEPIKCHHS
OOBHHYBAJIBHOI'O aKTa.

JlocmiKeHO TOBHOBaXXEHHSI NPOKypopa I 4ac MPOBEACHHS CYyA0BO-
caiguunx aiil. Okpemi NUTaHHS y4acTi MPOKypopa Mij yac 3’siCyBaHHS OOCTaBUH Ta
MEepeBIpKU X JOKa3aMH y JUCEPTAlIMHOMY AOCHIIKEHHI HAOyJW MOAAJbIIOrO
PO3BUTKY, 30KpeMa: IiJi 4Yac TMPOBEICHHS JIONUTIB; TNpPEHa SBICHHS CBIJKY,
MOTEPHIIOMY, OOBUHYBAa4€HOMY [l BHI3HAHHS 0coOy abo pid; IOCHIIKEHHS
pPEYOBUX JJOKa31B, JOKYMEHTIB, 3BYKO- 1 BIJIE03aIKCIB; OTJISIY Ha MICII1; TPOBEJACHHS
€KCIIEPTHU3H.

HaBegeHo aprymMeHTH 1100 BHKOPUCTAaHHS CYyAOM I[IOKa3aHb CBiJKa,
NOTEPIUIOro, sKI He ponuTyBanucs B nopsaky cr. 225 KIIK VYkpainu, Ta sxi
MOMEPAN JI0 JONUTY Yy CYJAOBOMY pPO3IJISfl, 32 YMOBH MiATBEPIKEHHS TaKHX
(akTUYHUX JaHUX IHIIUMHU JIOKa3aMH, BH3HAHHUMHU CYJIOM JONYCTUMHUMH, Ta
3a0€3IeUeHHs CTOPOHI 3aXUCTY MpaBa 3arepeuyBaTH 100 TAaKUX MOKa3aHb.

VYka3zaHo, 1110 npea’ aBIACHHS pedi Uil BII3HAHHS MPOBOJUTHCS Y CY/i, SKIIO

Taka piu OyJjia J0JdydeHa JI0 MaTepiaiaiB KPUMIHAIBHOTO MPOBAXKEHHS TMiJ 4ac



cynoBoro posrisigy. OOrpyHTOBaHO, 1MIO 3ajjsi 3a0e3ledyeHHs JI€BOCTI Ta
00'€eKTUBHOCTI Mpe’ IBIECHHS pedl IJs BII3HAHHA y CyJl HEOOX1IHO BU3HAYMTH B
ct. 355 KIIK VYkpainu 3a60poHy AocTymy 10 Takoi pedi B nopsaaky ct. 290 KIIK
VYkpainu. BigznaueHo, 1o nopsioK npea’ siBJICHHS 10 BIII3HAHHS 11 4ac CyJI0BOTO
po3rsgy Mae OyTu  yHIpIKOBaHUN 3 TPOLEAYpOIO, sIKa BCTAHOBIICHA IS
BIAMOBIAHUX CIiAUUX (po3rykoBux) aiil B ¢T.228 Ta ct. 229 KIIK Ykpainu.

ApryMeHTOBaHO, 10 IPOMOBY ITPOKYPOPA, sIKa MPOTrOJOIUIYETHCS HUM M1 Yac
CyJIOBHX J1€0aTiB, CJIiJl BA3HABATHU CYO0BOIO.

BpaxoBytouu te, 110 cT. 338 KIIK Ykpainu He MiCTUTH 3a00pOH 11010 3MiHU
0oOBUHYBauY€HHS MiJ] 4ac CyJIOBHX J1€0aTiB, IOBEACHO NOUUIBHICTh NEPeAOAYUTH B
4.5 c1. 364 KIIK VYkpaiHu MOXIHMBICTH BIJHOBJIEHHS 3 SCYBaHHsS OOCTaBUH,
BCTAHOBJICHUX TI1J] YaC KPUMIHAJILHOTO MPOBAKEHHS, Ta IEPEBIPKU iX IOKa3aMHU 3
METOI0 3MIHM OOBUHYBAaY€HHS.

JocnimkeHo 0coOJMBOCTI yyacTi MPOKypopa y JIOKa3yBaHHI MijJ Yac
CYJOBOTO PO3TISY Y KpUMIHATBHOMY MPOBAKEHHI 1110/10 HEMOBHOJIITHIX Ta MIOA0
3aCTOCYBaHHS IPUMYCOBHX 3aXOA1B MEJUYHOIO XapaKTepy.

VYKka3yeTbcsl PO MOXKJIMBICTh MPOBEACHHS JOMUTY OCOOM, CTOCOBHO SIKOi
BUPINIYETHCSI TUTAHHS MPO 3aCTOCYBaHHSA MPUMYCOBHUX 3aXOJIB MEIUYHOIO
XapakTepy, SKII0 BOHA BUSIBWIA OakaHHS MpPO J1adyy IMOKa3aHb. 3alpPOIOHOBAHO
ct. 512 KIIK VYkpainu TOmOBHUTH YACTUHOMW 4. 4 y HacTymHil penakiii: «Oco0a,
CTOCOBHO $IKOI BHUPIIIYETHCA MHUTAHHSA MPO 3aCTOCYBAaHHS MNPUMYCOBUX 3aXOJiB
MEIUYHOIO XapaKTEPy, Ma€ MPaBO 3asBIIATA KIIONOTAHHS IPO MPOBEIECHHA i
nonuTy. MOXKIUBICTh TAaKOTO JOMUTY BUPINIYETHCS CYIOM 3 YpaxyBaHHSIM JTyMKH
YYaCHUKIB CYJIOBOrO MpOBakKeHHS. J[omUT 0coOM, CTOCOBHO $IKOI BHUPIIIYETHCS
NUTAaHHA MpPO 3aCTOCYBaHHA NPHUMYCOBHUX 3aXOIB MEIHYHOTO XapakTepy,
3MIACHIOEThCS B mopsaky ctarTi 351 mporo Kogekcy 3a 000B’s13k0BOi ywacTi ii
3aKOHHOTO MPEJCTABHUKA Ta 3aXUCHHUKA.

BcranoBieno, mo ynHHOIO pepakiiero m. 6-1 4. 9 cr. 100 KIIK Ykpainu
3aKpIMJIEHO CIIPOCTOBHY MPE3yMIIIIII0 HE3AKOHHUX IM1/ICTaB HAOYTTs MTpaB Ha MaifHO,

10 MijJIArae crenianbHii KoHdickaii. OOrpyHTOBaHO 1i HEBIAMOBIAHICTH CT. 18 Ta



ct. 92 KIIK VYkpainu. HaBeneno apryMeHTH, IO TiJ Yac BUPIIICHHS MHUTaHHS
crieniaibHO1 KOH(ICKaIlli TPOKYpOop 30008’ I3aHUM JOBOJIUTH HE3AKOHHICTh MiJCTaB
HaOyTTs MpaB Ha MailHO (TPOIIOBI KOWITH a00 iHIIIE MAaWHO, a TaKOX JOXOAM Bijl
HUX) 3aCyJI’KEHOTO 32 BUMHEHHSI KOPYIIIIHOTO 3JI0YUHY, Jieraiizallii (BiIMUBaHHS)
JOXO/11B, AP KaHUX 3JIOYMHHUM IILISIXOM, HOTO IMOB’13aHO01 0COOH.

HocnimxeHo 000B'sI3KkKM TPOKypopa Mij yac BUPILMIEHHS CYJOM MUTAHHS PO
3aCTOCYBaHHS 3aMO001KHOTO 3aX0y Yy CYyJOBOMY IMPOBA/KEHHI. APryMEHTOBaHO,
110 1HILIIOBAHHS CYJOM PO3TJISAY MUTAHHS JOIIIBHOCTI MPOJOBXKEHHS TPUMaHHS
0OBUHYBAUY€HOTIO IiJ1 BapToto, B opsiAKy 4. 3 cT. 331 KIIK Vkpainu, He 3BUIbHSIE
MPOKypopa BiJi 000B’SI3Ky OOIPYHTOBYBAaTH HEOOXIJTHICTh 3aCTOCYBaHHS JAHOTO
3ano01KHOTO 3aX0/AY Y pa3i BUBHAUYCHHS OTPEOU B I[LOMY.

BcTanoBieHO BIIMIHHOCTI MK JTIOCTIKEHHSAM JI0OKa31B, SIK1 OyJIM IPEIMETOM
OI[IHKM B CyJl MepuIoi I1HCTaHIli, Ta JOCIIKEHHSM «HOBUX» JOKa3iB B CYy/l
aneJALIAHOT 1HCTAHIl] B YaCTHHI 000B’ I3KOBOCTI JOCIIKEHHS TAKUX BIZJOMOCTEH.
VY BUNAJKy BCTaHOBJIEHHS HEMOBHOTH CYZOBOTO CIIIJICTBA CyJy MEpIIOi 1HCTaHUIi
anessuiHuM cya 3000B’13aHUM MOBTOPHO AOCHIIUTU JOKA3H, SIKi TOCTIIKYBaTUCS
B Cy/i Mepuioi 1HCTaHIi. Y BUIMAJKY K MOJAaHHS HOBUX JIOKa31iB CyJ] aneiasuiiHol
IHCTaHLIi HEe 3000B’sI3aHUI, a JIMILIE Ma€ MpaBo iX JOCIIIKYBaTH, 3 ypaxyBaHHIM
BUMOT, Mepe0adyeHNX YUHHUM KPUMIHAJIBHUM TMPOIECYaTbHUM 3aKOHOJ/IaBCTBOM.
BianoBigHo, nmpokypop, OOTpyHTOBYIOUM CBOIO aleJAIIiHY CKapry Hacamiepen
MOBUHEH YITKO BCTAHOBUTHU, y 3B’SI3KYy 3 UMM, Ha HOTrO AYMKY, CYJOM MEPIIOi
1HCTaHIlll OyJn0 MpUIHATE HENMpaBWIbHE pIIIEHHS — Yepe3 HEBIANOBIAHICTh
BHCHOBKIB THM JIOKa3aMm, fKI Oyld TIpEeAMETOM JOCHiKEHHs, abo dyepe3
HEJIOCIXKeHHS TOKa3iB, Kl 0 Maau OyTH JOCHIIKEH] 1€ B Cy/I1 MEePIOi IHCTAHIII].
VY 3B’s3Ky 3 UM OyJ10 3apornoHoBaHO BHeCTH 3MiHU A0 cT. 404 KIIK Ykpainu ta
3000B’s13aTU CcyJ B OyIb-IKOMY BHIIQJIKy JIOCIIJ)KyBaTW HOBI JOKa3u, Kl Oyiu
MojaHi MiJl yac anessuiitHoro mpoBaKeHHS.

BcranoBieHno, 1o 3aaiisi 30MpaHHsl «HOBHX» JIOKa3iB Ta iX JIOCHIKEHHS B
CyAl amedsiiHOl 1HCTaHIII MPOBENCHHS HOBUX CHITYUX (PO3IIYKOBUX) Ta

HETJIaCHUX CIITUUX (PO3UIYKOBHX) M1l HE JOMYCKAETHCS. Y pOOOTI 1€ MOSICHIOETHCS



TUM, IO TakKe «HOBE» PO3CIIAyBaHHSI OyJe CyHnepeyuTd ojpa3y JeKIIbKOM
MOJIOKEHHSAM YMHHOTO KPUMIHAIBHOTO MPOIECYATBHOTIO 3aKOHOJaBCTBA, 30KpEMa 1
Jii IPUHLMITY MPe3yMIIli HEBUHYBATOCTI.
3anpononoBaHo BHecTH 3MiHU 10 cT. 405 KIIK Ykpainu ta nependauutu B

Hiif MpaBo OOBMHYBAYE€HOI'0 CAaMOCTIHHO BU3HAYaTH, KOJIU BiH Oyji€ BUCIOBIIOBATU
JOBOJIM B CyJl ameJsALiiiHOI 1HCTaHUIi y BUNAAKY MOJAHHS anessiiiHOl CKapru 1
CTOPOHOIO OOBHHYBAY€HHSI, 1 CTOPOHOIO 3aXUCTYy. Lle MosACHIOETHCS TUM, IO MPABO
NEPILIOro BUCTYIY B CyJl anesALiifHOl 1HCTaHIIi HE 3aBXIM BIJIIOBIJAE IHTEpECaM
OOBHHYBAY€HOI'0, aJK€ CTOPOHA 3aXHCTy MATHME 4ac 3MIHUTH 3MICT BJIACHOTO
BHUCTYITY MICJSl BUCTYIy MPOKypopa. byno kKoHcTaToBaHO, 110 MEpeBaru BUCTYITY
MepIIuM B CyJl amessiiiHOI 1HCTaHIl B 3HAYHINA Mipl 3aJiekaTh BiJ 00CTaBUH
KOHKPETHOI'O KPUMIHAJIBHOTO MpoBaJkeHHsA. CaMe ToMy, 331 Kpaloro 3aXucry
IpaB Ta 3aKOHHHMX IHTEPECIB OOBMHYBAUEHOI'O CYJ NOBUHEH BCTAaHOBUTU HOTO
JTYMKY II0JI0 TIOPSIAKY BUCTYITY.

3anpornoHOBAHO SIK 3MICTOBHHMM KpUTEpId Uil pO3MEXKYBaHHS MEPETIIsiay
CYyJIOBUX pIlIEHb B ameisiiiHOMY (Y4M KacallliHOMY) MOPSANKY BiJ THeperisiay
CYy/JIOBUX pIIIEHb 32 HOBOBUSIBIICHUMHU Ta BUKIIOUHUMHU OOCTaBMHAMH BUIISATH
MIJICTaBU JUIsl 3[1IMCHEHHS MEperysiy CYJIOBHX pIIIEHb 32 HOBOBHSBIEHUMH a0o0
BUKJIIOUHUMHU oOctaBuHamu. [lo-mepiie, came mifcTaBu JJjisi MEPETIIAAY CYIOBHUX
pillieHb BU3HAYaIOTh, YU OyJe BiOyBaTHCS HOBUU CYJOBUU pO3MJIsiA, uu Oyje
B110yBaTHCS MEpPEeBipKa 3aKOHHOCTI a00 OOIPYHTOBAHOCTI CYJOBOTO PIIICHHS, YU
OyJlyTh BUIPABJISITUCA MOMUJIKH, SKUX OyJO JOMYIIEHO MiJ 4Yac MONEPEIHHOIO
po3rIsAy CynoBUX pimieHb. [lo-apyre, BpaxoBYHOYM MOPUHIUII [PABOBOL
BU3HAYCHOCTI, MEPEeJiK HOBOBUSIBJICHUX Ta BUKIIOUHUX OOCTaBUH YITKO BU3ZHAUYECHO
KpUMIHAJIBHUM MPOLECYATbHUM 3aKOHOJIaBCTBOM, TOOTO HasIBHICTb
HOBOBUSIBIIEHUX a00 BHUKJIIOYHUX OOCTaBMH BKa3zy€ Ha HEOOXIJHICTh MEPErysiay
BIIMOBITHOTO CYAOBOTO PIIEHHS Y «HAA3BUYANHUX BUKIIOYHUX BUMAIKAX).

BuszHayeHo, 110 MPOKYpOp MOXKE OTPUMATH HOBOBUSBIIEHI 0OCTaBUHU JIBOMA
crnoco0aMu: HUISIXOM IPOBEAECHHS HOBOTO KPUMIHAJIBHOIO MPOBAJKEHHS 3aiis

JOBCACHHA iCHYBaHHSI TaKUX OOCTaBMH Ta IIJISXOM iX BCTAHOBJICHHS B IHI_HOMy



KpPUMIHAJIBLHOMY MPOBAJIKEHHI, SIKE€ PO3CIITYETHCS, PO3TISIAETHCS Ta BUPIITYETHCS
CYJIOM HE3aJIe)KHO BiJl IEPBICHOTO MPOBAKEHHS, MMPOTE MPEAMETOM TOCTIIKEHHS
SAKOTO TakoX Oynu [0oKa3u, Ha SKUM cyJ OOIpYHTOBYBaB CBOi BHCHOBKH B
MEPBICHOMY KPUMIHAIILHOMY TMPOBAKEHHI. SIKIIO0 HOBOBHUABJIEHI OOCTaBUHU
OTPUMYIOTHCSI B MEPIIUNA CIOCIO, TO B TAKOMY BHMIAAKy caM MPOKYpOp MOBUHEH
OyTH 1HII[IATOPOM HOBOTI'O KPUMIHAJIBLHOTO MPOBAKEHHS, aJKe WOro pe3yibTaTu
OyJlyTh BIUIMBATH 1 HAa OLIHKY BUKOHAHMM HHM 3aBJlaHb B MEXax MEPBUHHOIO
MpoBa/LKEHHs. SKmo X MoBa #ae MNpo Jpyruid cnocid BCTaHOBJIEHHS
HOBOBHSIBJIEHUX OOCTaBUH, TO JJIsI BYaCHOTO BCTAHOBJIEHHS HAasIBHOCTI
HOBOBHSIBIICHUX OOCTaBMH NPOKYpOp MOBUHEH KOHTPOJIIOBATH BUKOPHUCTAHHS
BiZIoMOCTEH, skl OyJ0 OTpPUMAHO B TMEPBUHHOMY MPOBAIKEHHI, B 1HIIUX
KpPUMIHAJbHUX MPOBAKEHHSIX.

JloBeieHO, 110 HE3BaKAalO4YM Ha MEBHY MOAIOHICTh 3 HOBOBHSIBIEHUMU
o0cTaBMHAMM, TaKa 0OCTaBUHA, K BUSHAHHS HEKOHCTUTYIIHHOCTI 3aKOHY, 1HIIOTO
MIPABOBOT'0 aKTa UM iX OKPEMOTO MOJIOKEHHS, 3aCTOCOBAHOTO CYJIOM IIPU BUPIIIEHHI
cripaBu, OyJia IPaBUJILHO BIJHECEHA 3aKOHOJABIIEM JI0 BUKIIOYHUX OOCTaBUH. Y
JAHOMY  BHUIIQJIKy MOXKHAa CTBEp/JKYBaTH TMPO  ICHYBaHHS  MPE3yMIIii
KOHCTHUTYIIHOCTI 3aKOHIB Ta 1HIIWX HOPMATUBHO-MPABOBUX aKTIB, BIJIMOBIAHO 0
SKO1 BC1 3aKOHU Ta HOPMATUBHO-MPABOBI AKTU € KOHCTUTYIITHUMHU JOTH, JOKH 1HIIIE
He Oyze BcraHoBieHO pimeHHsM KCY. BinnoBigHo, HA MOMEHT CyJI0BOTO PO3IJISILY
BIJIIIOBI/IHI 3aKOHH OYyJIM KOHCTUTYLIIMHUMHU, a CyJl Ha TOl MOMEHT HE MII 3HaTH PO
MaiiOyTHi pimeHHsa KCVY.

BcraHoBiieHO, 1O y BHUMNAJAKYy BCTAHOBJIEHHA MIKHAPOJIHOIO CYJIOBOIO
YCTAHOBOIO, IOPUCAMKINS SKOi BH3HAaHA YKpaiHOK, MOPYIIEHHS YKpPaiHOIO
MDKHApOJHUX 3000B’si3aHb MPU BUPIIIEHHI JaHOI CIPaBU CYJIOM, CYyO €KTOM
Neperisiiy Takoro CyJ0BOTO PillIEHHSI MPOKYpop He OyJie, ajKe 3a Takol MiJCTaBu
1o BepxoBHoro Cyny 3BepTaeThcsi caMe CTOpoHa oOBuHYBaueHHs, amxe CCILI B
CBOIX pIIIEHHSX KOHCTaTye TMOPYIIEHHs caMe 3 OOKy JepkaBu B 0co0l1

YIIOBHOBAXKEHUX OPraHiB JIOCYJ0BOT0 PO3CIiAyBaHHA Ta/abo Ccymdy.



BcTranoBieHo, 110 CyTTEBOIO  BIAMIHHICTIO Takoi OOCTaBUHHU, SIK
BCTAHOBJICHHSI BUHHM CYJJl Y BYMHEHHI KPUMIHAJIBHOTO MPaBOMOPYIIEHHS a0o
3JI0BKMBAHHS CILIYOrO, OpPOKypopa, CIIAYOrOo CyIJl 4YM Cyay MiJ 4ac
KPUMIHAJIBHOTO MPOBA/KEHHS, BHACIIJIOK SIKOTO OyJI0 YXBaJleHO CyAOBE PIIICHHS
(m. 3 4. 3 c1. 459 KIIK Ykpainn) HOBOBUSBJICHUMH OOCTaBHHAMU € Te, 110 TaKe
3JI0B’)KMBAHHS 000B’SI3KOBO Ma€ BiIOYTUCS B MPOIIECT PO3CIIIAyBaHHS, PO3TISLIY Ta
BUPIIICHHS MEPBICHOTO KPUMIHAJIBLHOTO MPOBAKEHHS, AK€ TaKe 3JTOBXKUBAHHS
MOIJIO BIUIMHYTH Ha pPe3yjbTaTh KPUMIHAIBHOTO MpoBakeHHs. BoaHouac
3aKOHOJaBellb HE HA/IA€ JKOJHUX JOJIaTKOBUX YMOB (SIK 11€ 3p00JIeHO, HAIPUKJIIA/, B
m. 4 4u. 2 ct. 459 KIIK Vkpainu) moao Takux HOBOBHSBIEHHX oOcTaBuH. Lle
O3Hayae, 10 B JAHOMY BHUMAJKY MPOKYpPOp HE MOBUHEH BCTAHOBIIOBATU CTYIIHb
BIUIMBY HENPABOMIPHOI MOBEIIHKH YINOBHOBAKEHUX YYACHHUKIB KPUMIHAJIBHOTO
MPOIIECY HA PE3yJbTAaTH BIAMOBITHOTO KPUMIHAIBHOTO MpoBakeHHs. Jlumie ¢akt
TaKOTO0 3JI0BKUBAHHS € 0€3YMOBHOIO IM1ICTaBOIO JJIsI IEPErJISIAY CYyA0BOTO PIIICHHS.

Kniouoei cnosa: npokypop, 0okazyeanms, nNpoyecyaibHi YMOBU NIZHAHMHS,
Cy008e NpoBAONCEHHS, KPUMIHAbHE NPOBAONCEHHS, NOBHOBAINCEHHSI NPOKYpopd,

anensyitine npo8aodMCeH s, Kacayitine NPoBAONCEeHHsl, KPUMIHATbHULL NO308.

SUMMARY

Nemchynov Y. Prosecutor’s participation in the criminal procedural
proving during the court process. — Qualifying scientific work on the rights of the
manuscript. Dissertation for the degree of Doctor of Philosophy in specialty 081 -
"Law". - National University "Odesa Law Academy", Odesa, 2021.

The dissertation is an independent completed scientific work, which for the first
time identifies the features of the prosecutor's participation in criminal procedural
proving during court proceedings.

The prosecutor is a participant of the judicial proceedings. The issue of the

functional orientation of the prosecutor in the judicial stages of criminal proceedings



was analysed, taking into account the implementation during the trial of the claim
method of protection of rights, freedoms and legitimate interests. The concepts and
forms of criminal claim were defined.

The forms of participation of prosecutor in proving during court proceedings
were studied, which include indirect (consists of the analysis of evidence during the
formation of legal positions) and direct (realized in the examination of evidence
during a court session and prior to the court announcement of its legal position).

It was indicated that indirect participation of prosecutor in proving during trial
begins with his preparation for the support of the public prosecution, namely with
the establishment of grounds for the actions provided in Part 2 of Art. 283 of the
Criminal Procedure Code of Ukraine. It was substantiated that in order to enable
prosecutor to respond to the shortcomings of the pre-trial investigation, which were
identified during the approval or drafting of indictment, a motion for the use of
compulsory medical and educational measures, a request for release from criminal
liability CPC of Ukraine should provide a norm that gives prosecutor the right to
instruct investigator, detective to carry out the necessary procedural actions to
eliminate the incompleteness and one-sidedness of the investigation.

The types of direct participation of prosecutor in proving during the trial were
established: participation in the examination of evidence, including the ones
rendered to the court by other participants in the proceedings or obtained by the court
on its own initiative; prosecutor’s declaring of motions aimed at establishing
circumstances of criminal proceedings or verification of affiliation, admissibility
and reliability of evidence; participation in investigative (search) actions during
court proceedings; implementation of the burden of proof through the substantiation
of legal position during the introductory speech and during judicial debate,
announcement of motions, presenting arguments.

It was determined that one of the types of direct participation of prosecutor in
the proving during the trial is participation in investigative (search) actions carried
out in accordance with Art. 333 of the CPC of Ukraine. It was indicated the

expediency of establishing the duty of prosecutor to ensure the execution by the body



of pre-trial investigation of such judicial orders simultaneously with the provisions
on its right, in the event that prosecutor shall consider it necessary to perform such
orders independently.

The peculiarities of proving during the trial through the prism of the cognitive
situation, which forms the procedural conditions and the method of cognition
organizing, were analysed.

The problem of procedural capabilities of court to establish circumstances of
criminal proceedings necessary for the adoption of procedural decisions in a
preparatory judicial proceeding is considered. It was argued, that in order to ensure
the validity and motivation of court decisions, the court should have the right to
examine evidence during preparatory proceeding, and parties of criminal
proceedings have to submit them accordingly. It was indicated that in order to avoid
the formation of an indictment, it is prohibited during the preparatory proceedings
to examine the evidence that establish the guilt of the accused, except in cases of
consideration of the agreement and a request for release from criminal liability.

It was substantiated that in order to ensure the adoption during the preparatory
proceedings of the motivated and substantiated sentence on the basis of the
agreement to clarify the voluntariness of such agreement, its compliance with the
CPC of Ukraine and / or the law of Ukraine on criminal liability, the fact of
committing a personal criminal offenses, and, if necessary - other circumstances of
criminal proceedings, court should be enable to investigate the materials of criminal
proceedings, as well as to summon witnesses to court and interrogate them. At the
same time, it is necessary to stipulate the duty of prosecutor in the process where the
agreement was reached, to indicate the evidence confirming the fact of committing
a criminal offense, and to submit it to court together with pre-trial investigation
materials.

It was indicated that in order to improve the participation of prosecutor during
consideration by the court of agreement on reconciliation the Art. 36 of the CPC of

Ukraine has to identify prosecutor’s duty to check the agreement on reconciliation



to comply with the requirements of legislation, and in the case of establishing its
illegality to declare a motion in writing to refuse to approve such an agreement.

It was argued that the conditions for concluding a plea agreement to expose
another suspect or accused person, which are defined in paragraph 2 and paragraph
3 of Part 4 of Article 469 of the CPC of Ukraine, must be subject to judicial review
in consideration of the agreement.

Based on the analysis of case law, it was established that one of the grounds for
refusal to approve the agreement is the impossibility of court to decide the fate of
material evidence and documents. It was stated that such an issue should be resolved
at the discretion of agreement parties, as well as other issues concerning the
application of criminal and criminal procedural law. The prosecutor should be
obliged to establish the legality of such agreement and substantiate before the court
the correctness of deciding the fate of material evidence and documents in the
context of ensuring the inviolability of property rights.

The need to oblige the prosecutor to submit the materials of criminal
proceedings together with the request for release from criminal liability, as well as
to provide for the right of participants in court proceedings to provide the court with
evidence relevant to resolving the issue of releasing from criminal liability has being
proven.

The issue of prosecutor's participation in the trial in case of establishing the
grounds for closing the criminal proceedings was considered.

The cases of appointment of preparatory court proceedings with criminal
offenses with the obligatory participation of prosecutor in order to solve issues in
accordance with Art. 314 of the CPC of Ukraine have being defined.

Given the contradictory case law of the application of the provisions of Art.
338 of the CPC of Ukraine to eliminate the shortcomings of indictment and
accusation in court, it was justified that the change of accusation is not allowed to
correct the indictment without changing the accusation and the shortcomings of the

accusation that were present when drafting or approving the indictment.



The powers of prosecutor during judicial and investigative actions have been
investigated. Some issues of the prosecutor's participation in clarifying the
circumstances and verifying them with evidence have been further developed, in
particular: during interrogations; presentation to a witness, victim or accused the
person or thing for identification; research of physical evidence, documents, audio
and video recordings; on-site inspection; examination conducting.

The arguments on the use by the court testimony of a witness or a victim, who
were not being interrogated in accordance with Art. 225 of the CPC of Ukraine, and
who died before the interrogation in court, subject to confirmation of such facts by
other evidence recognized by the court admissible, and providing the defence party
the right to object such testimony.

It was stated that the presentation of a thing for identification is carried out in
court, if such a thing was included in the materials of criminal proceedings during
the trial. It was substantiated that in order to ensure the effectiveness and objectivity
of the presentation of the thing for identification in court, it is necessary to determine
in Art. 355 of the CPC of Ukraine prohibition of access to such a thing in accordance
with Art. 290 of the Criminal Procedure Code of Ukraine. It was noted that the
procedure for presentation for identification during the trial should be unified with
the procedure established for the relevant investigative (search) actions in Article
228 and Article 229 of the Criminal Procedure Code of Ukraine.

It was argued that the prosecutor's speech, which is delivered by him during the
court debate, should be recognized as a piece of evidence.

Taking into account that Art. 338 of the CPC of Ukraine does not contain
prohibitions on changing the charge during the court debate, it has been proven that
the expediency should be provided in Part 5 of Art. 364 of the CPC of Ukraine, the
ability to restore the circumstances established during criminal proceedings and
verifying their evidence to change the prosecution.

The peculiarities of prosecutor's participation in proving during the trial in
criminal proceedings against minors and the application of coercive measures of a

medical nature have been studied.



It was indicated on the possibility of interrogating a person subject to issue of
the application of compulsory medical measures, if he has expressed a desire to
testify. Suggested to complement Art. 512 of the CPC of Ukraine with part 4 in the
following wording: "The person subject to the application of compulsory medical
measures has the right to request his interrogation. The possibility of such
interrogation has to be decided by the court, taking into account the opinion of the
participants in the proceedings. The interrogation of a person subject to issue of the
application of compulsory medical measures shall be carried out in accordance with
Article 351 of this Code with the obligatory participation of his legal representative
and defense counsel".

It was established that the current wording of paragraph 6-1 of Part 9 of Art.
100 of the CPC of Ukraine enshrines the rebuttable presumption of illegal grounds
for acquiring rights to property subject to special confiscation. Its inconsistency with
Art. 18 and Art. 92 of the Criminal Procedure Code of Ukraine have being noted.
The given arguments were that in resolving the issue of special confiscation the
prosecutor is obliged to prove the illegality of the grounds for acquiring property
rights (cash or other property, as well as income from them) convicted of committing
a corruption crime, legalization (laundering) of proceeds from crime, his related
person.

The duties of the prosecutor in deciding by the court on application of a
preventive measures in court proceedings were investigated. It was argued that the
initiation by the court of consideration of the expediency of continuing the detention
of the accused, in accordance with Part 3 of Art. 331 of the CPC of Ukraine, does
not release the prosecutor from the obligation to justify the need for this
precautionary measure.

Defined the differences between the examination of evidence that has been
assessed in the court of first instance and the examination of "new" evidence in the
court of appeal in terms of the obligation to examine such information had been
established. In case of incompleteness of judicial investigation of court of first

instance, the appellate court is obliged to re-examine the evidence examined in the



court of first instance. In the case of submission of new evidence, the appellate court
is not obliged, but only has the right to examine them, taking into account the
requirements of current criminal procedure law. Accordingly, the prosecutor, in
substantiating his appeal, must first establish why, in his view, the court made the
wrong decision - due to the inconsistency of the findings with the evidence that was
the subject of the investigation, or due to failure to examine the evidence. In this
regard, it was proposed to amend Art. 404 of the CPC of Ukraine to oblige the court
in any case to examine new evidence that was submitted during the appeal
proceedings.

It is established that new investigative (search) and covert investigative (search)
actions are not allowed to collect "new" evidence for their examination in the court
of appeal. This is explained by the fact that such a "new" investigation will contradict
several provisions of the current criminal procedure legislation, including the
operation of the principle of the presumption of innocence.

It is proposed to amend Art. 405 of the CPC of Ukraine and to provide in it the
right of the accused to independently determine when he will express arguments in
the court of appeal in case of filing an appeal by both the prosecution and the defense.
This is explained by the fact that the right to a first appearance in the appellate court
does not always meet the interests of the accused, as the defense will have time to
change the content of its own speech after the prosecutor's speech. It was stated that
the advantages of appearing first in the appellate court largely depend on the
circumstances of the particular criminal proceedings. That is why, in order for better
protection of the rights and legitimate interests of the accused, the court must
establish his opinion on the order of speech.

It was proposed as a substantive criterion to distinguish the review of court
decisions in the appellate (or cassation) procedure from the review of court decisions
on newly discovered and exceptional circumstances to allocate grounds for review
of court decisions on newly discovered or exceptional circumstances. First, they are
the grounds for review of judgments that determines whether a new trial will take

place, whether the legality or validity of the judgment will be reviewed, or whether



errors made in the preliminary review of court decisions will be corrected. Secondly,
given the principle of legal certainty, the list of newly discovered and exceptional
circumstances is clearly defined by criminal procedure law, i.e., the presence of
newly discovered or exceptional circumstances indicates the need to review the
relevant court decision in "extraordinary exceptional cases".

It was determined that the prosecutor can obtain newly discovered
circumstances in two ways: by conducting new criminal proceedings to prove the
existence of such circumstances, and by establishing them in other criminal
proceedings, which are investigated, considered and decided by the court regardless
of the original proceedings, on which the court substantiated its conclusions in the
original criminal proceedings. If the newly discovered circumstances were obtained
in the first way, then the prosecutor himself must be the initiator of the new criminal
proceedings, because its results will affect the assessment of the tasks performed by
him within the original proceedings. If we are talking about the second way of
establishing newly discovered circumstances, then in order to establish the existence
of newly discovered circumstances in time, prosecutor must control the use of
information obtained in the original proceedings in other criminal proceedings.

It was proved that despite a certain similarity with newly discovered
circumstances, such a circumstance as recognition of unconstitutionality of the law,
another legal act or their separate provisions applied by the court in solving the case
was correctly attributed to the legislator to exclusive circumstances. In this case, it
can be argued that there is a presumption of constitutionality of laws and other
regulations, according to which all laws and regulations are constitutional until
otherwise established by a decision of the CCU. Accordingly, at the time of the trial,
the relevant laws were constitutional, and the court at that time could not be aware
of future decisions of the CCU.

It was established that in case an international judicial institution, whose
jurisdiction is recognized by Ukraine, establishes Ukraine's violation of international
obligations in resolving this case by a court, the prosecutor will not be the subject to

the review of such a court decision, because on this basis the prosecution is appealed



to the Supreme Court. after all, the ECtHR 1in its decisions states violations by the
state in the person of the authorized bodies of pre-trial investigation and / or court.

It was established that a significant difference in such a circumstance as
establishing the guilt of a judge in committing a criminal offense or abuse of an
investigator, prosecutor, investigating judge or court during criminal proceedings,
as a result of which a court decision was made (paragraph 3 part 3 of Article 459
CPC of Ukraine) with the newly discovered circumstances is that such abuse must
occur in the process of investigation, consideration and resolution of the original
criminal proceedings, because such abuse could affect the results of criminal
proceedings. At the same time, the legislator does not provide any additional
conditions (as it is done, for example, in paragraph 4 of Part 2 of Article 459 of the
CPC of Ukraine) regarding such newly discovered circumstances. This means that
in this case the prosecutor should not establish the degree of influence of the
wrongful conduct of the authorized participants in the criminal proceedings on the
results of the relevant criminal proceedings. Only the fact of such abuse is an
unconditional ground for review of the court decision.

Keywords: prosecutor, evidence, procedural conditions of cognition, court
proceedings, criminal proceedings, powers of the prosecutor, appellate

proceedings, cassation proceedings, criminal claim.
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