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REFLECTIONS ON THE EXPERIENCE OF TRANSLATING UKRAINIAN
LEGAL TERMINOLOGY INTO ENGLISH: IN SEARCH OF A COMMON
DENOMINATOR

This study is a reflection on the personal experience of translating Ukrainian legal
terminology into English, which had to be prepared as part of the development of a
questionnaire on protective measures for vulnerable groups of the population, namely
adults with diminished legal capacity and minors. A comparative linguistic legal
analysis was conducted to evaluate the terminology of protective legal institutions
in Ukraine and their counterparts in other jurisdictions, particularly within the
European Union. Given the lack of direct equivalents in English legal terminology
for some Ukrainian legal concepts (e.g., “opika” and “pikluvalnnya”), the study adopts
a functional approach to translation, ensuring clarity in the description of legal
institutions while maintaining fidelity to the original Ukrainian legal framework.
When analysing the legal phenomenon of national legal systems, one must consider
not only the peculiarities of a given legal system but also the legal terminology that
has developed within the linguistic framework of that system. In some cases, it is
impractical to search for identical terms or their full equivalents in another legal
language. This is particularly relevant when dealing with the legal terminology used
in Ukrainian civil law regarding protective measures for minors and adults with
diminished capacity. A review of the Oxford Dictionary of Law and the Oxford
English Dictionary reveals several terms commonly used to describe the protection of
persons with diminished capacity, including guardian [1], guardianship [2], tutelage
[3], patronage [4], custody [5], custodianship [6], custodian [7], tutor [8], tutorship
[9], curator [10], curatorship [11]. Unfortunately, none of these terms fully capture
the essence of the legal institutions in Ukrainian law designed to protect natural
persons of different ages with diminished capacity. This raises the question: how can
a legal institution that has no direct equivalents in English be accurately described
in English? Mattila, Heikki E. S. provides an approach to this issue by drawing an
analogy with the concept of acquis communautaire, which is difficult to translate
from French [12]. This concept is not translated but instead retained “as is” with an
accompanying explanation of its meaning. English legal terminology reflects the
concepts of common law, and it would be unusual to find adequate equivalents for
continental legal system concepts within it. The only exceptions are legal phenomena
borrowed from Roman and continental law. A similar, though not identical, approach
will be adopted in this study that based on two reference points. Firstly, the analysis
of the official English translation of the German Civil Code [13], revealed numerous
similarities with Ukrainian legal institutions.[14] Secondly, the use of Ukrainian
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terms ‘as they are’ without their relative equivalence with English legal terms can be
extremely inconvenient due to language and alphabetical specifics. Based on these
considerations and drawing inspiration from the English translation of the German
Civil Code, it was decided to provide Ukrainian terms with their English equivalent,
describing in detail which legal phenomena of Ukrainian law each corresponds to.

According to Article 34 of the Civil Code of Ukraine (hereinafter - CCU), persons
acquire majority and full legal capacity from the age of 18 [15]. A legally capable adult
is a person who has reached the age of 18 and has no court judgements declaring him
or her as an incapacitated natural person or a natural person with limited legal capacity.
The CCU sets two different kinds of minors granting them different amounts of capacity
depending on their age. A minor under 14 years of age is considered a person with
partial capacity (Article 31 CCU) [15]. A minor under 14 bears no liability for damages
caused by their actions; such liability lies with their parents, adoptive parents, guardians
(in cases where the minor is deprived of parental care), or the educational and foster
institution responsible for their upbringing and care (Article 1178 CCU)[15]. A minor
between 14 and below 18 years of age is considered a person with insufficient capacity
(Article 32 CCU) [15]. A minor in this age category is personally liable for breaches of
contracts they have entered into independently, as provided by law (Article 33 CCU)
[15]. Minors aged 14 to 18 bear liability for damages caused by their actions under
general rules as if they were adults (Article 1179 CCU) [15].

The legal capacity of an adult natural person is categorized into three levels: a)
Full civil capacity, which entails that a natural person is capable, through their own
actions, of acquiring civil rights and independently exercising them, as well as fully
and independently creating civil obligations, fulfilling such obligations, and bearing
responsibility in the event of their non-fulfilment. There is a presumption that a person
with full civil capacity is able to comprehend the implications of their actions and is
capable of controlling them without any physical or mental (psychological) limitations
(Article 30 CCU).[15] b) limited civil capacity implies that an individual has a mental
disorder that significantly affects his or her ability to understand the implications of his
or her actions and/or to control them, and/or if he or she abuses alcohol, drugs, toxic
substances, gambling, etc. and thereby puts himself or herself or his or her family, as
well as other persons whom he or she is legally obliged to support, in a difficult financial
hardship (Article 36 CCU) [15] c¢) Incapacity refers to a state where an individual, due
to a chronic, persistent mental disorder, is unable to comprehend the implications of
their actions and/or control them (Article 39 CCU).[15]

Thus, we have different criteria for categorising persons whose legal capacity
differs from full capacity. For minors, these are age criteria — under 14 and from
14 to 18 years. Whereas the categorisation of adults no longer has any reference to
the age of such a person and is related solely to the severity of the mental disorder
of the individual. However, the existence of different criteria for categorisation has
not found an appropriate logical continuation in the legal institutions designed to
protect the rights of individuals with diminished capacity. This has led to the fact that

63



incapacitated natural persons and minors under 14 years of age deprived of parental
care due to the death of their parents or the deprivation of their parents’ parental rights
in relation to such a person are referred to the legal institution “Opika”[16], Instead,
persons with limited capacity and minors under 18 years of age (aged from 14 until
reaching 18 years) deprived of parental care due to the death of their parents or the
deprivation of their parents’ parental rights in relation to such a person are referred
to the legal institution “Pikluvannya”[17]. Full and adequate equivalents for these
terms in English legal terminology have not been identified. Due to the absence of an
official English translation of the CCU and in order to avoid translation difficulties,
the term Custodianship is offered as a generic term characterising the institution for
the protection of the rights of adult incapacitated natural persons and adult natural
persons with limited legal capacity. In turn, to describe the relations concerning
the protection of the rights of minors below 18 years (aged from 14 until reaching
18 years) with insufficient civil capacity and minors below 14 years (under 14 years
of age) with partial civil capacity, the term Guardianship is offered as a generic term.
Therefore, custody over the natural person with limited capacity (Ukr. “pikluvalnnya”)
refers to the institution designed at protecting the rights of persons with limited legal
capacity, whereas custody over the incapacitated natural person (Ukr. “opika”) refers
to the institution designed at protecting the rights of incapacitated persons. In turn,
guardianship over the minor with partial civil legal capacity (Ukr. “opika”) refers to
the institution designed to protect the rights of minors under 14 years of age who are
deprived of parental care due to the death of their parents or the deprivation of their
parents’ parental rights. Guardianship over the minor with insufficient civil legal capacity
(Ukr. “pikluvalnnya’) refers to the institution aimed at protecting the rights of minors
aged between 14 and before 18 years who are deprived of parental care due to the
death of their parents or the deprivation of their parents’ parental rights. A person
appointed to protect the rights of incapacitated persons (custodian) and minors before
14 years deprived of parental care due to the death of their parents or the deprivation
of their parents’ parental rights (guardian) with respect to such a person-referred to
as “opikun”-and a person appointed to protect the rights of persons with limited legal
capacity(custodian) and minors before 18 years similarly deprived of parental care
due to the death of their parents or the deprivation of their parents’ parental rights
(guardian) with respect to such a person-referred to as “pikluvalnyk”. In exceptional
cases, when the person is authorised to care only of the estate and property matters of
the incapacitated natural person, natural person with limited capacity or the absentee
we will call it curator and the legal institution curatorship which for the purposes of this
research will be equivalent to the Ukrainian term “opika and majnom” of the relevant
natural persons.
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