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YAK 346.2

NicoBa Aap’a OnekcaHApiBHaA
3p06yBay kadeapr rocnoAapcbKoro npasa

HauioHaAbHOro FOPUAMYHOTO YHIBEPCUTETY iIMeHi ApocAaaBa Myaporo

YYACTb TA NOCEPEOAHNUTBO TOPTIBLA
B MPABOYNHAX 3 LIHHUMW NMANEPAMMHU

MocTaHoBKa npobaemu. [1UTaHHA GOPM yUacTi
TOpPriBUA LiHHMMKW nanepamMu B npaBoyMHax 3 Bip-
NoBIAHUMUK 06’€eKTamMK NPaBOBIAHOCUH BiIAHOCUTbCS
AO MAAOAOCAIAKEHUX ACMEKTIB MPaBOBOI AIMCHOCTI.
[MOAOXEHHSA BITYM3HAHOIO 3aKOHOAABCTBA HEe AQOTb
YiTKOI BIiAMOBIAI HA MUTAHHA, AKI OPMMU AISAbHOCTI
TOpriBusA LiHHUMKW NanepamMu € yyacTio, a fiki noce-
PEAHULTBOM MPWU BUYMHEHHI NPaBOYKMHIB, XO4a BipaHE-
CEHHSA AIABHOCTI AO TiET UM iHWOT dopMKu 06YMOBAIOE
XapaKrep 3B’A3KYy MiX TOProBUEM M iHLWMMW YUYaCHMU-
KaMW MpaBOBIAHOCUH, a TOMY BM3Ha4a€e MOro npasa
Ta 060B’A3KN. Kpim Toro, B ymoBax raobaaisaii, ak-
TUBHOMO PO3BUTKY BITYM3HAHOIO PUHKY LLIHHWX Nane-
piB 1 BUXOAY BITYM3HAHMUX LiHHMX NanepiB Ha MiXHa-
poAHi OHAOBI PUHKM, Lie MMTAHHAM Ma€ NPUHUUNOBE
3HaUYeHHA, apke NOB'A3YETHCA 3 MPO30PICTIO NpaBo-
BOr0 peryAroBaHHs BiAMOBIAHMX BIAHOCHMH M UiTKICTIO
HOPMAaTUBHUX NMOAOXEHb, @ TOMY BMAMBAE Ha iHBEC-
TULINHY NprBabAMBICTb chepu 0biry LiHHUX nanepis,
LLIO B L[iAOMY 0B6YMOBAIOE aKTyaAbHICTb AOCAIAXKEHHS
MOro LiHHICTb AASl CyYacHOI NPaBOBOI HAYKK i MPaKTU-
KM NpaB03aCToCyBaHHA.

CTaH AOCAIAKEHHA TeMM. [TMTaHHS NpaBoOBOro
cTaTycy TOpriBUA UIHHUMKW nanepamMu M Xapaktepy
MOro yyacti B NpaBOBIiAHOCHMHAX 3HAWLIAW BUCBITAEH-
HA Ha CTOpiHKax npaupb Takux BYEHMX, AK B.A. Ba-
cunbeBa, M.KO. BixaseB, B.B. Bo3HeceHbebka, C.B.
Mi6ko, 0.B. Aianu, A.l. Apiwnatok, A.B. 3aanxanno,
C.C. 3aHkoBcbkui, A.O. 3eHbkoB, B.0. Kauyp, B.A.
Kocttok, B.O. Kottok, C.B. NonariH, C.10. AtobimoBa,
0.0. Mapkosa, B.C. Minaw, 0.M. My3uuyk, A.B. MNak-
ynweH, B.A. Mpumak, H0.0. MyHaop, B.B. Pe3HikoBa,
T.0. Canxapyk, C.O. Ceprees, A.M. Lyabra, H.A.
Aknmuyk, B.A. Apoupknii Ta iH.

MeTolo AOCAIAKEHHA € PO3MEXYBaHHA M BU-
3Ha4YeHHA NPUPOAM yyacTi Ta nocepeAHULTBaA TOPriB-
UA UiHHUX nanepiB B NpaBOYMHaX, WO BYMHAKOTbCSH
Ha BITYU3HAHOMY GOHAOBOMY PUHKY.

Buknap OCHOBHOro marepiany. [1oAOXEHHS Bi-
TUM3HSHOIO 3aKOHOA@BCTBA YiTKO HE BM3HaYaloTb
$opMHU yyacTi TopriBusa LiHHXUMKW Nnanepamu B NpaBo-
BiAHOCMHAX, L0 BUHUKAKTb HA GOHAOBOMY PUHKY,

3a3Havatoum AuLle, WO Takui TOproBelb MOXe 3AiN-
CHIOBATM OAMH 3 YOTUPbOX HABEAEHMX HaMW BUAIB
AISIABHOCTI 1 MA€ OKPECAEHI MOAOXEHHAMMU 3aKOHO-
AABCTBa npaBa W 0060B’A3KWM. BoaHouac, MOAOXEH-
HA cTaTTi 17 3akoHy YKpaiHu «[1po uiHHi nanepu Ta
GOHAOBUI PUHOK», HA Halle NEePEKOHAHHS, 3aKNAAAE
nepeAyMoBU AAA BUPILLEHHS MOCTABAEHOIO MUTaHHS.
YacTMHOIO BOCbMOK 3a3Ha4yeHoi CTaTTi BU3HA4YeHo,
WO NPaBOYMHU LWOAO LiHHMX NanepiB NOBUHHI BYK-
HATUCS 3@ ydyacTio abo MOCEpPEeAHULTBOM TOpPriBLUSA
LiHHMMM Nanepamm, KpiMm BUMNaAKiIB:

- PO3MILLEHHA EMITEHTOM BAQCHUX LIHHUX Na-
nepis;

- BUKyNy Ta NPOAAXY EMITEHTOM BAACHUX LIIHHUX
nanepis;

- MPOBEAEHHA PO3PaxyHKIB 3 BUKOPUCTAHHSM
HEEeMICIMHUX LiHHMX nanepis;

- PO3MILLEHHA Ka3HaYenCbKnXx 3000B’A3aHb
YKpaiHu;

- BHECEHHS LliIHHMX NanepiB A0 CTaTyTHOrO (CKAa-
AEHOr0) Kanitaay PUAMUYHKX OCib;

- AApyBaHHSA LiHHWX nanepis;

- CMaAKyBaHHS Ta MpaBOHACTYMHUUTBA LIHHWUX
nanepis.;

- BYMHEHHS MPaBOYUHIB, MOB'A3@HUX 3 BUKO-
HaHHAM CYAOBMWX PilLIEHD;

- BUMHEHHSA NPaBOYMHIB y NPOLECi NpuBaTmusa-
uii [1, ct. 17].

Mpu ubOMY, BIAMOBIAHO AO YaCTUHW AEB’ATOI Ha-
BEAEHOI CTaTTi 3a3HaYeHOro 3aKoHy NpaBOYMHU LLLOAO
LiHHMX NanepiB, BUMHEHI 6€3 yuacTi (NocepeAHULTBA)
TOProBUSA LiHHMMK Nnanepamu, KpiMm BUNaAKiB, nepea-
6aueHnX YaCTMHO BOCbMOO L€l CTaTTi, € HIKUEMHU-
mMu [1, cT. 17].

TakMM YMHOM, Ha Hally AYMKY, 3aKOHOAABELb
BM3HA4MB ABi OCHOBI $OpPMMU yyacTi TOPriBUS LiHHK-
MW nanepamu B rocrnopapcCbKmUx NpaBOBIAHOCUHAX 3
NPUBOAY LiHHWX nanepiB - Ue, BAACHe, yyacTb 1 No-
cepepHnUTBO. MpK LbOMY HeobxiAHO nmpuiMaTth A0
yBaru Ty o6CTaBWHY, LLO MOHATTA «y4yacTb TOPriBLSA
LWiHHAMMK nanepamu B FOCMNOAAPCbKUX MPaBOBIAHO-
CcuHax» nepepbayae pos3raap TOPriBUSA 3 TOUKM 30py
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06’eKTa NPaBOBIAHOCUH, AKMM € LjiHHI nanepu. TobTo
3a YMOBM, LLIO TOPriBASs nepeabavae AiAAbHICTb 3 Npu-
BoAy 3abe3nevyeHHs BUMYCKY, BiAUYXEHHA W ynpas-
AIHHA LIHHUMMK Nanepamu, Le o3Hayae, Lo TopriBeLb
LWiHHUMM nanepamu, fK, BAacHe, TOpriBelb, BUCTY-
nae AWLIE B rOCNOAAPCbKMX MpaBOBiAHOCWMHAX, WO
MoB’A3aHi 3 BUMHEHHA TaKMX onepauin. Y BUNapky X,
KOAM TOPriBeLb LLIHHWX NanepiB BUCTYNae B NPaBoBiA-
HOCMKHax, Lo He NOB’A3aHi 3 MOro cTaTycoM TOpriBLS,
BiH € 3BMYaNHNM CyH'€KTOM rocrnoAapCbKoro npaea i
roCnoAapPCbKMX NPaBOBIAHOCHH.

B cyuyacHux ymoBax PO3BWUTKY EKOHOMIKW 1 B
acnekTti rAobanbHUX EKOHOMIUHUX MPOLECIB, LLO Bia-
6yBatoTbCs Y CBITi, 30KpeMa eKOHOMIUYHOI rAobaniza-
Lii, NMUTaHHS NocepeAHuUUTBa HabyBae Bce OiAbLLOT
aKTyaAbHOCTI, MepeBaxHOo y 3B'A3KY 3 TUM, WO camMe
NOCEPEAHULTBO 3AaTHE BUPIWKUTKM 6HaraTto nuTaHb
PUHKIB, LLO aKTMBHO PO3BMBAKOTbCH, W HAAArOAWUTH
HeoObXiAHI FOPUAMYHI 1 €KOHOMIYHI 3B’A3KM MiX OKpe-
MWUMK cyb’eKTamMK, WO B LIAOMY 3AaTHE MOKpaLUMUTH
€KOHOMIYHE 3pOCTaHHA NEBHOI Chepr EKOHOMIKK. Y
3B’A3KY 3 UMM, Hapasi NocepeAHUUTBO nputamaHHe
6araTboM chepam BiAHOCUH. 30KpeMa, BaXAMBY POAb
NOCEPEAHNLTBO BIAIrPAE Ha KPEAUTHOMY PUHKY, SIKMIA
AO3BOASIE 3AIMCHIOBATM HAKOMUUEHHS, PyX, PO3MOAIA
Ta NepeposnoAin NO3UKOBOIO Kanitaay Mix cbepamu
€KOHOMIKHW. Y 3B’A3KYy 3 UMM B HOPUAMUYHIN AiTeparTy-
pi BUOKPEMALIOIOTh KPEAUTHUX BPOKEPIB, K CyD’eKTIB
NiAMPUEMHULBKOT AISABHOCTI, AKIi HAAatOTb MAATHI NO-
CAYTM NpUBaTHWUM ocobam i mianpueMCTBaM, AKi NOAS-
ratoTb y AONOMO3i NPU OAEPXKAHHI KPeANTY (PI3HMUX BU-
AiB KpeauTiB) [2, €. 67 - 68]. B opMANYHIK AiTepaTypi
TaKOX AOCUTb LLIMPOKOTO PO3MAAAAETLCA MUTAHHSA CTpa-
XOBOIrO NMOCEPEAHULTBA MNiA AKUM PO3YMIETLCA BPEry-
AbOBaHa HOpMaMW npaBa rocrnopapcbka AifAbHICTb
CTPaxoBOro nocepeaHuka (CTpaxoBoro (nepecrpaxo-
BOro) 6pokepa, CTPaxoBOro areHTa), Lo 3AIMCHIOETb-
csl Ha NPO®dECIMHI OCHOBI 3 METOIO OTPUMAHHS BUHA-
ropoaun (NpubyTtky), T06TO € NiANPUEMHMLBKO [3, C.
282]. OcobarBe MicLe B rocnoAapCbKUX NPaBoOBIAHO-
CMHax 3aMMae ¢piHaHCOBE MNOCEPEAHMLTBO, MOACHEH-
HSAM 4Oro € Te, LLO NiA MOro O3HAKKW NOTPANASE AifAb-
HiCTb Ha GOHAOBOMY PUHKY, TOBTO AISIABHICTb TOPriBLSA
LWiHHMMW nanepamu. 3okpema, NyHKTOM 29 YacTUHU
nepuoi ctatTi 1 3akoHy YkpaiHu «[1po diHaHCcoBi no-
CAYIU Ta AepXKaBHE peryAtoBaHHS PUHKIB ¢iHAaHCOBKX
MOCAYr» BU3HAYEHO, WO NOCEPEAHULBKI MOCAYTM Ha
pUHKax GiHaHCOBUX MOCAYT — AISIAbHICTb FOPUANUHUX
oci6 UM ¢i3nuHMX 0cib - NiANPUEMLIB, SKLLO iHLLE He
nepepbayeHo 3aKOHOM, L0 BKAKOYAE KOHCYAbTYBaH-
HS, eKCnepTHO-iIHpOPMALiMHI MOCAYrM, poboTy 3 Mia-
rOTOBKM, YKAGAEHHS Ta BUKOHAHHS (CYynpOBOAXEHHS)
AOrOBOPIB NPO HapaHHA GiHAHCOBMX MOCAYT, iHLI NO-
CAYTY, BU3HAYEHi 3aKOHAMW 3 MUTaHb PEryAtoBaHHS
OKPEMMUX PUHKIB diHAHCOBMX MOCAYT [4, cT. 1]. ®iHak-
coBe nocepeaHMUTBO C. MibKO po3raspac Ak npode-

CiMHY AIIABHICTb QiHAHCOBKX YCTAHOB, fKa MOASrae y
3aAyYEHHI TUMYacoBO BiAbHWX GiHAHCOBUX pecypciB
®IBMUYHUX | FOPUAMUYHMX OCIO 3 METOD X ePEKTUBHOIO
nepeposnoAiny, Ak 3a6e3neunTb OTPMMaHHA Npu-
6yTKy i 3aXMCT MaMHOBWX iHTepeciB crnoxuBadiB oi-
HaHCOBMX MOCAYT [D, ¢. 136].

Pasom i3 TMM, Ha Halle NepekoHaHHNA, 3MICT 1
npupoaAa KaTteropii «NoCeEpPEeAHULTBO» € HE3MIHHO
AR BYAb-SIKOT ChEPU EKOHOMIKK I MpaBa y 3B’A3KY 3
YUM 1T CYTb i CYTb SIBMLL, SIKi BOHa NO3Ha4yae, MOXYTb
AETEPMIHYBATUCA BUKAKOYHO B MeXax ChneujaAbHUX
03HaK - B 3aAeXHOCTi Bip chepwu (diHaHCcOBI, GaHKiB-
CbKi, rOCMOA@PChKi MOCAYIM TOLLO), OAHAK B CBOIX 3a-
raAbHWX 3MICTOBHMX pUCax «MOCEPEAHULTBO» € OAHA-
KOBMM AAS BCiX cdep. 3 UbOro NpMBOAY 3aCAYroBYE Ha
yBary BM3HaAYEHHSA MOCEPEAHULTBA B EKOHOMIYHOMY
CeHci, Wo nponoHyeTbes A. B. BacuabeBotro. Ha nepe-
KOHaHHS BYEHOI, TAKMM MOCEPEAHULTBOM € BCTAHOB-
AEHHA EKOHOMIYHMUX B3AEMO3B’A3KIB MiXX y4aCHUKaMu
rocrnoAapCbKo-eKOHOMIYHOrO 060pOoTYy, SIKe CnpsAMOo-
BaHe Ha «MpOBEAEHHS» TOBaApPY BiA BUTOTOBAKOBaYa AO
KiHLEBOro cnoxmaava [6, ¢. 26]. AHAAOTYHUM YNHOM,
OAHaK B 3araAbHOTEOPETUYHOMY PaKypCi pO3KpUBAE
3MiCT nocepeaHuUTBa A. B. KMPUAIOK UMio NO3ULIKO
3 LbOro NpMBOAY MU MOBHICTIO MIATPMMYEMO. Ha ne-
PEKOHAHHA HayKoBUSA, MiA MOCEPEAHULTBOM MOXHa
PO3YMITU LIMBIAbHI NPABOBIAHOCUHU, Yepes AKi OAHa
ocoba (NnocepeAHUK) 3a BUHAropoAy 3a AOPYUYEHHSM
iHLWOT 0cO6MU (KAIEHTA) BiA BAACHOTO iMEHI, ane B iHTep-
ecax i 3a paxyHOK KAiEHTa 3AIMCHIOE ABO- i HaraTtocTo-
POHHI yroan (anoroBopHu) i (abo) cnpuse KAIEHTOBI B iX
3AIMCHEHHI. [py UpOMY MiA CIPUAHHSAM CAIA PO3YMITH
3AIMCHEHHS AN, AKiI MOAETLLYIOTb i CMPOLLYHOTb NpoLe-
AYPY YKAGAEHHST poroBopy [7, ¢. 287].

TakvMm YMHOM, NpOaHaAi30BaHi HayKoBi NO3NLT 3
NPUBOAY MPUPOAM MOCEPEAHNLITBA AQHOTb 3MOTY CTBEP-
AKYBaTH, LLIO BOHO MNoTpebye BM3HAYEHHNA CMiBBiAHO-
LWEHHA 3 NPEACTABHULTBOM Ta areHTyBaHHAM, siKi 3a
CBOIM 3MiCTOM € 6AM3bKUMU A0 NMOCEPEAHULITBA.

OTXe, WO CTOCYETLCA NPEACTAaBHULTBA, TO B KALO-
yi rany3i rocnopapcbkoro npasa BOHO PO3rASAAETHCS
nepeBaxHO 3 MNO3WLIM BHYTPILWHIX OpraHisauinHo-
NpaBOBUX BIAHOCUH, 30KpeMa SIK OYHKLisS opraHiB
ynpaBAiHHA IOPUAMYHOI 0COBU. B topUAMUHIN AiTepa-
Typi BOHO OTPMMAAO Ha3BYy «MPEACTAaBHULTBO, SIKE
BUHWKAE Ha MiACTaBi akTa opaHy HOPUANYHOT 0COOU».
Take npeACTaBHULTBO PO3rASIAAETbCA SIK NPaBOBIAHO-
CUHU, Y AKUX NPEACTaBHUK A€ BiH iMeHI | B iHTepecax
FOPUAMUYHOT 0CObOU, IKY BiH MPEACTABASIE, Y MEXaX, BU-
3HaYEeHUX 3MICTOM PO3MNOPSAYOro akTa ii opraHy. Oco-
6010, Ky NPEACTaBARAIOTb, Y LIbOMY BMNAAKY BUCTYNae
opraHisauifi, WO € FPUAMUYHOIO 0C0b60t0, a dyHKLIT
NpPeACTaBHUKA BMKOHYKOTb 1 MpauiBHUMKKW, KOTPi 3a
POAOM CBOEI TPYAOBOI AIAABHOCTI MOBUHHI MpeACTaB-
ASITU 1T y BiAHOCMHAxX 3 TpeTimu ocobamu [8, c. 335].
Y cBoto Uepry npodeciiHe NOCEPEAHULTBO, WO 3Ail-
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CHIOETbCS1 3 METOK OTPUMAaHHA NPUOYTKY 3HAMLLIAO
CBOE MOLUMPEHHSA B MPaKTULi MpaBo3aCTOCYBaHHA i
BiAOOpPaXeHHA B MOAOXEHHSX TOCMOAAPCbKOro 3a-
KOHOA@BCTBa MiA HA3BOK «KOMeEpLiHE nocepea-
HUUTBO» ab0o «areHTCbKi BIAHOCWMHW» («@reHTCbKa Ai-
AAbHICTb»). Y TocnoaapCbKOMy KOAEKCH YKpaiHu (paAi
- K YKpaiHu) HaBeA€eHi KaTeropii MOBHICTHO OTOTOX-
HIOIOTbCSH. 30KpPEMaA, YaCTUHOIO MepLUoto cTatTi 295
3a3HauyeHoro Kopekcy BM3HAUYeHo, L0 KOMepLiiHe
NOCEPEAHNLTBO (areHTCbKa AIIAbHICTb) € MIANPUEM-
HULIbKOIO AISIABHICTHO, LLLO NMOASIr@e B HapaHHI KOMep-
LiMHMM areHToM NocAyr cyb’ektam rocrnopaproBaH-
HA NMPWU 3AIMCHEHHI HUMMK TOCMOAAPCLKOI AIIAbHOCTI
LUASIXOM MOCEPEAHMULTBA BiA IMEHI, B iHTepecax, Mnia
KOHTPOAEM i 33 paxyHOK cyb’ekTa, AKOro BiH npea-
cTaBAsi€ [9, cT. 295]. NpK UbOMY BM3HAUYaAbHUM € Te,
L0 YaCTUHO TPETLOK 3a3HAYEHOI CTaTTi BUBHAUYEHO,
LLIO HE € KOMEPLIMHUMW areHTamMm NiANPUEMLI, LLLO Ai-
FOTb X04a i B UyXUX iHTEpPECax, aAe BiA BAQCHOIO iMEHi
[9, cT. 295].

3 ubOro NpmMBoAy MK noropxyemocs 3 A.l. Apiw-
AOKOM, AIKUI MIAMITUB HEOBXIAHICTb MIATPUMKKM MO-
3T, LLO BWCAOBAKETLCA B HOPUAMYUHIN AiTepaTypi
3 MPUBOAY TOrO, WO TEPMIHM «MOCEPEAHULTBO» Ta
«@reHTCbKa AIfABHICTb» HE MOXHa OTOTOXHIOBATH,
OCKIiAbKM areHTyBaHHA — Le AuLle OAHa 3 GOpM 3AiK-
CHEHHS1 UMBIAbHO-NPABOBOr0 MNOCEPEAHULTBA, KiH-
LEeBO METOID fIKOrO0 € BCTAHOBAEHHSI AOrOBiIpHMX
3060B’A3aHb MiX MPUHLMNAAOM i TPETbOIO 0CODOO00.
Y 3B'A3Ky 3 UMM BUYEHWK MPOMOHYE PO3IrAAAATH «MO-
CEPEAHULTBO» B LUMPOKOMY CEHCI fIK KaTeropito, LLO
OXOMAE NPEACTaBHULTBO, IKe, B CBOIO Yepry, BKAKO-
yae Takui MOro BUA SIK KOMepPLiiHe NPEeACTaBHULUTBO,
a TakoX NOCEePEAHULITBO Y BY3bKOMY 3HAUYEHHI (Cripu-
SIHHS Y BUMHEHHI npaBouunHiB) [10, c. 85].

B okpecAaeHOMy paKkypcCi BapTo 3a3HauyuTu, LLO
B. A. BacuabeBa TakoX BBaXXa€ KAKOUYOBOK 03HAKO
NOCEPEAHNLBKOI YrOAM MPEACTAaBHULTBO iHTEPECIB
KOHTpareHTa nepea TpeTiMu ocobamu (He3aAexXHO
BiA uMiOro iMeHi BucTynae nocepeaHuk) [11, c. 81
- 82] i TMM camnm, daKTUYHO, BU3HAE NOCEPEAHU-
LUTBO BiAbLU LLMPOKMM 3@ 3MIiCTOM, HiXX NPEACTaBHU-
urBo. Tak camo i B. B. Pe3HikoBa, NpoOnoHytOUn BU-
3HAYEeHHA AOrOBOPY MPO HaAaHHS MOCepPeAHULBKUX
nocAyr (NocepeAHUUBbKOro AOroBopy), 3a3Hauvae, Wo
TakM TOCNOAAPCbKO-NPaBOBUI AOTOBIP YKAAAQETb-
A MiX QiI3UYHUMU Ta OPUAMYHUMKU 0cobamMM, SIKi
3apeecTpoBaHi y BCTAHOBAEHOMY 3aKOHOM MOPSAAKY
K cy6’EKTM NIANPUEMHULBKOIT AIIABHOCTI 3 rocnoaap-
CbKOI (KOMEPLIMHOK) METO0, 3aAASt AOCATHEHHS
SIKOT OAHA CTOPOHa (NOCAyroHapaBay) 3060B’A3YEThCS
3a BMHAropoay, 3a pPaxyHOK Ta B iHTepecax iHLOol
CTOPOHM (MOCAYroOTpMMyBaua) 3AIMCHUTU PAA HOpK-
AVNYHO 3HAYUMMMX AiM, LLO CTBOPKOKOTb NPaBOBi Ha-
CAIAKM AASI TOCAYTOOTPUMYBaYa, a NoCAYyrooTpumMmyBsay
3060B’A3YETbCA CBOEYACHO Ta HAAEXHUM YMHOM BW-

HaropoAMTM NOCAyroHapaBaua [12, ¢. 240]. Mpwu upo-
MYy Ha KOPMWCTb TOrO, LLLO B MeXax AIAAbLHOCTI TOPriBLSA
LiHHUMM Nanepamm NoCePEAHNUTBO GaKTUUHO BKAKO-
yae B cebe NPeACTaBHMLUTBO i KOMepLiHe NpeACcTaB-
HULTBO, CBIAYMTb, 30KPEMA, MOAOXKEHHSA YaCTUHUN APY-
roi ctatti 17 3akoHy YkpaiHu «[1po uiHHI nanepu Ta
GOHAOBUI PUHOK» TKUM nepepdaveHo, o bpokep-
CbKa AISIAbHICTb MOXe 3AIMCHIOBATUCA Ha MNiACTaBi AO-
roBOpiB KOMicii Ta poopydeHHs [1, cT. 17]. TobTo, SKLL0
NnocepeAHUUTBO € GOPMOIO yyacTi TOPriBUSA LiHHUMMU
nanepamu B NpaBOBIAHOCKHAX, TO 3AIMCHEHHS Bpo-
KEPOM AISIAbHOCTI Ha MiACTaBi AOroBopy KoMicii abo
AOPYYEHHS B iHTEpEecax iHBecTopa Mae pPo3raapaTu-
CSl IK NOCEPEAHNLTBO, IKE, BUXOAUTD LLLO, BKAKOUAE B
cebe NpeACTaBHULTBO.

LLLo XX CTOCYETbCS KOMEPLIMHOT METH, TO K 3a3Ha-
yeHo A. B. KMPUAIOK, «KOMEpPLiMHE NOCEPEAHULTBO
XapakTepu3yeTbCAa TPbOMa O3Hakamu: no-nepuie,
NocepeAHUK Mae craTtyc MiANPUEMUSA; NO-Apyre, Ai€
B NiIANPUEMHULBKIN chepi; No-TpeTe, 3aMMaeTbcs No-
CEPEAHULITBOM Y BUTAAAI NPOMUCAY (HAA@HHA noce-
PEeAHULBKUX MOCAYT € OCHOBHUM AXEPEAOM AOXOAY)»
[7,c.287].

OKpecAeHe BULLE AAE 3MOTY CTBEPAXYBATH, LLO
NocepeAHUUTBO, AK popmMa yyacTi TOPriBUsA LiHHUMU
nanepamu B NpaBoOBIAHOCUHaxX Ha GOHAOBOMY PUHKY,
XapaKTepU3YETLCA IHTEPECOM, 3 AKUM Ai€ TOProBeELLb,
OAHaK He iIMEHEM, 3a IKUM BiH Al€ HA TAKOMY PUHKY.
To6T0, NOCEPEAHMLUTBO € TAKMM, AKLLO TOProBeLb LiiH-
HUMMW nanepamu Aie B iHTepecax MOCAYrooAepXyBaya
3a nocepeAHULBKUM AOFOBOPOM HE3AAEXHO BiA TOrO
Uu Ai€ BiH BiA BAACHOTO iMeHi abo Bip iMeHi NocAyroo-
AepxyBaya. [1py UbOMy HaBITb 3AIMCHEHHS AISIABHOCTI
B iHTEpecax MoCAyrooaepXyBaya Moxe nepepbauatu
OAEpPXaHHA MOCAYropAaBLEM BWHAropoAM i, BAACHE,
HaAaHHA MOCEPEAHMLBKMX MOCAYT 3aAAA OTPUMAHHSA
Takoi BUHaropoau. TobTo Ais B iHTepecax 3aMOBHUKa
MOCAYI HE BMKAKOYAE 3 MOCEPEAHULIbKMX MOCAYT KO-
MepPLIMHOI CKAAAOBOI.

Takum UMHOM, aHaAI3yHUKW NPUPOAY NMOCEPEAHU-
LTBa Ha PUHKY LiHHUX NanepiB i GiHAHCOBMX MOCAYT,
MW TUM CaMUM CTBOPUAWU MEPEAYMOBU AAA PO3MEX-
YyBaHHA BAACHE MOCEepeAHMUTBA W y4yacTi TopriBus
LiHHUMW NanepamMu B NMpaBOYMHaXx 3 NPUBOAY TaKUX
06’eKTiB NpaBOBIAHOCUH. B okpecAaeHoMy pakypci, Ha
Halle nepeKoHaHHs, NMTaHHA y4acTi TOPriBUs LiHHK-
MW nanepamu B roCrnoAapCbKUX NMPaBOBIAHOCUHAX,
Ma€e BUPILLYyBaTUCA BUXOAAYM i3 3araAbHUX MOAOXEHb
npo cyb’eKTHMI CKAap NPaABOBIAHOCUH, 30KpeMa
TUX, LWLO BUHWKAIOTb, 3MIHIOKOTLCA | MPUNUHAOTLCA Y
3B’A3Ky 3 06irom LiHHMX NanepiB i BpaxoBytUM 0CO-
6AMBOCTI NOCEPEAHULTBA, AKE HE MOXHa B PO3YMiH-
Hi 3akoHy YkpaiHu «[1po uiHHI nanepu Ta $OHAOBUIA
PUHOK» BIAHECTU AO yuyacTi. B Takomy KAroui Topro-
Belpb LIHHMMMK ManepamMuv MOXe rpatv OAHY 3 Takux
poAelr B MPaBOBIAHOCUHAX: @) CTOPOHa MpPaBOYUHY;
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6) NpeACTaBHUK CTOPOHK NpaBOoYKHY; B) TPETA 0coba;
r) cyb6’eKT, WO 3AIMCHIOE Aeranisauito (Bepuoikalito,
NMOCBIAYEHHSA) MPaBOUKNHY.

Buxoapaum 3 NpupoAM MNocepeaHuuTBa, yvyacTb
TOProBuUA UiHHUMMK nanepamMmu B MpPaBOBIAHOCUHAX
BUKAKOUYAE MOro CTaTyC MPeACTaBHWKA CTOPOHM Mnpa-
BOYMHY. Kpim TOro, ToproseLpb LWiHHUMUK nanepamu He
HaAiAeHWMI MOBHOBaXEHHAMMW 3 Aeraaisauii (Bepudi-
KaLii, NMOCBIAYEHHS) MPaBOYMHIB, NPEAMETOM SKMX
€ UiHHI nanepu, xo4ya MOAOXEHHA 3aKOHOAABCTBA |
BCTAHOBAIOIOTb 000B’AIBKOBICTb MOro yuacTti (noce-
peAHULTBA) NPU BUMHEHHI OKPEMMX NMPABOUYMHIB MiA
3arpo30t0 ix HikuemHocTi. LLLo X cTocyeTbcsa TPETbOI
ocobu, TO y BiAHOCMHax Ha GOHAOBOMY PUHKY LEM
NpaBOBWK CTATyC € 3aHAATO LUMPOKUM i HEBU3HaAYe-
HUM | AO TOro X He nepeabavae akTUBHOI yyacTi B
npoLeci BUMHEHHA NPABOYMHIB M BUHUKHEHHI, Nepe-
xoAi @abo NpPUNMHEHHI NpaB Ha LiHHI nanepwu y 3B’A3Ky
3 UMM TaKWii MPaBOBUK CTaTyC TOProBLUA LiHHUMMK Na-
nepamMmu TakoX He MOXe BBaXaTuCs yyacTto.

BucHOBKU. BpaxoByoun BULLEBUKAAAEHE, LA-
KOM AOTYHUM BUABASAIETLCA BMCHOBOK, WO YyacTio
TOPriBUA UiHHUMW ManepamMu B NpPaBOBIAHOCUHAX 3
NPUBOAY UiHHWX NanepiB BBaXaeTbCA Taka MnpaBo-
Ba CUTyalisl, 3@ SKOi TOproBelp 3aMae camMOoCTiMHe
MiCLEe y4yaCHWKa NpaBOYMHY i BUCTYNae B NpaBoOBiA-
HOCWHaX BiA CBOrO iMEHI i y BAQCHUX iHTepecaX. IHLwi
GOpPMU AISABHOCTI MiANaAatoTb NiA NOCEPEAHULTBO.

B TakoMy KAHOUi 3 MPUPOAN AMAEPCBKOT, BpoKep-
CbKOI AIIAbHOCTI, aHAEPPAWUTUHTY 1 YNPABAIHHA LiHHK-

MW nanepamu, BbayaeTbes, LLO NOCEPEAHNULITBOM MO-
BHICTIO MOIAMHAOTbCA AMLLE ABa BWAM NPOdECIMHOI
AISIABHOCTI TOProBUSA LIHHUMW nanepamu - 6pokep-
CbKa AISIAbHICTb M yNpaBAIHHA LiHHUMKW Nanepamu,
OCKIAbKW BOHW 3AIMCHIOIOTLCS GaKTUUHO 3a pPaxyHOK
i B iHTepecax 3aMoOBHMKa NOCAyr. LLLo cTtocyeTbea aH-
AEPPANTUHIY, TO BiH Ma€ 3MilLIaHWN NOCEPEAHULbKO-
yyacCHWI xapaKTep, OCKiAbKM Nepepbayac yKnapeHHs
TOProBLEM AOrOBOPIB LWOAO BiAYYXEHHS LiHHWX Na-
nepiB BiA IMEHi Ta 3a paxyHOK eMiTeHTa, a ToMy i B
Moro iHTepecax, a TakoXx Moxe nepepbayati KyniBako
LiHHWX NanepiB y EMITEHTa 3 NOAAABLUMM iX Nepenpo-
AaxeM. B nepliomy BUNaaKy TOproBeLb-aHAEppanTep
MOBHICTIO Al€ 3@ paxyHOK Ta B iHTEpecax eMiTeHTa, OA-
Hak B APYyroMy BUMaAKy BiH npuabaBae UiHHI nane-
pU 3@ BAACHi KOLITH, y 3B'A3KY 3 UMM, MO CyTi, CTae
nepwnm iXx BAACHUKOM B PO3YMiHHI 3akoHy YkpaiHu
«[po UiHHI nanepu Ta GOHAOBUI PUHOK», @ TOMY Ai€
BiA BAACHOIO iMeHi i 3a CBill paxyHOK, uuM HabyBae
03HaK AMAepa. Y 3B’A3KY 3 UMM, 3a YMOBYYBaHHSAM
aHAEPPAUTUHT € MOCEPEAHNLTBOM, OAHAK Yy BUNAAKY
npuaAbaHHA aHAEPPaNTEPOM LLIHHMX NanepiB eMiTeH-
Ta B NpoLECi eMicil, BiH CTa€ y4aCHMKOM MPaBOBiAHO-
CWH, Y 3B’A3KY 3 UMM MOro 3B’I30K 3 EMITEHTOM Ma€E
3MillaHUK XapaKkTep, OCKIAbKM BiH OAHOYACHO € Mo-
CEePEAHMKOM i yHaCHUKOM NpPaBOBiAHOCUH.

Y CBOIO uyepry, AUAepPCbKa AiSIAbHICTb € Hapasi
EAMHOIO GOPMOIO yyacTi (a He nocepeAHuLTBa) TOp-
riBUS LiHHMMKW NanepamMn B NpaBoOBIAHOCKMHAX 3 Npu-
BOAY LiHHWX nanepis.
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AicoBa Aap’a OnekcaHApiBHaA

YYACTb TA NOCEPEAHULUTBO TOPriBUA B MPABOYMHAX 3 UIHHUMUW NANEPAMMU

CratTs npucBAYEHa PO3rAsiAY MPUPOAM yUacTi Ta NOCEPEAHULTBA TOPriBLA LiHHMMKW nanepaMun Ha GOHAOBOMY PUHKY
YKpaiHW. AHaAI3YHOTbCS MOAOXEHHS BITUM3HAHOIO 3aKOHOAABCTBA W MO3ULIT BUEHUX MPABHUKIB CTOCOBHO 3MICTy y4yacTi
Ta MOCEPEAHULTBA, BCTAHOBAIOKOTLCA MIACTABU BUHWKHEHHA MOCEPEAHULIbLKMX MPaBOBIAHOCWH. BM3HavaeTbea CniBBiA-
HOLUEHHS MiX NOCEPEeAHULTBOM, MPEACTaBHULTBOM, KOMEPLIMHUM MPEACTaBHULTBOM M Hap@HHAM are€HTCbKUX MOCAYT.
MpoBOAWUTLCS PO3MEXYBaHHA BPOKEPCHKOI, AMAEPCBKOI AIIABHOCTI, aHAEPPANTUHTY W AIABHOCTI 3 yNpaBAiHHA LIHHUMM
nanepamu Ha Ty, O CTOCYETbCSA y4acTi M Ty, WO CTOCYETbCA NOCEPEAHMUTBA TOPTiBUS LiHHUMKW nanepamu Ha GOHAOBOMY
PUHKY.

KAarouoBi caoBa: y4acTb, NOCEPEAHULTBO, LiHHI nanepu, Toproeelpb LiHHKUMK Nanepamm, GOHAOBUIA PUHOK.

NecoBas Aapbsa ArneKCaHApPOBHA

YYACTUE U NOCPEAHUYECTBO TOPITOBLIEB B CAENKAX C LEHHbIMU BYMATAMHU

CtaTbs NOCBALLEHA PACCMOTPEHUIO MPUPOABI YYacTUss U MOCPEAHWYECTBA TOProBLA LEHHbIMKU BymaramMmun Ha GOH-
AOBOM pPbIHKE YKpauHbl. AHAaAU3UPYHOTCA MOAOXKEHUSA OTEUYECTBEHHOrO 3aKOHOAATEABCTBA W MO3WULMK YUYEHbIX HOPUCTOB
OTHOCUTEABHO COAEPXaHWSA yyacTMst U MOCPEAHMYECTBA, OMPEAEAAIOTCA OCHOBaHWUA BO3HWUKHOBEHWSA MOCPEAHUYECKMX
NPaBOOTHOLLIEHWI. MPOBOAWUTCA COOTHOLUEHUE MEXAY MOCPEAHMYECTBOM, MPEACTaBUTEABCTBOM, KOMMEPYECKUM MPEA-
CTaBWUTEABCTBOM W MPEAOCTABAEHUEM areHTCKMX YCAYr. PasrpaHnunBaeTcs BpoKepckan U AMAEPCKasa AEATEAbHOCTb, aH-
AEPPANTUHT U AEATEABHOCTb MO YNPABAEHUIO LeHHbIMKM BymMaramu no npu3Hakam yuyactusi U NocpeAHUYecTBa ToprosLa
LeHHbIMK Bymaramu Ha GOHAOBOM pPbIHKE.

KaroueBbie cA0Ba: yuyacTue, NOCPEAHNYECTBO, LieHHble Bymaru, Toprosel, LeHHbIMU ByMaramu, GOHAOBbIN PbIHOK.

Lisova Darya Olexandrivna

PARTICIPATION AND MEDIATION OF TRADER IN DEALS WITH SECURITIES

The article is devoted to consideration of nature of participation and mediation of securities trader in the stock
market of Ukraine. The provisions of national legislation and the positions of legal scholars regarding the content of
participation and mediation are analyzed; grounds for the emergence of mediating relationships are defined. The author
is considering correlation between mediation, representation, commercial representation and the provision of agency
services. Broker and dealer activity, underwriting activity and securities management are demarcates on the basis of
participation and mediation of securities trader in the stock market.

Key-words: participation, mediation, securities, dealer, stock market.



