3Ba’KalouM Ha Ile, a TaKOXK YPaxOBYIOUH IIPAKTHKY [OCYA0BOTO PO3CIiLy-
BaHHS HeoOXiTHO 3ayBa’kKWTH, IO IIif 9ac ¢OpMyBaHHS MeTOIUK PO3CIiTy-
BaHHS BpaxyBaHHS IIPUHITUITY IIepioiu3arii po3ciiifyBaHHS € 060B’I3KOBUM
OCKIJIBKH:

no-nepuie, Js1 II0YaTKOBOIO Ta IIOJAJBIIOIO eTalliB PO3C/AifyBaHHSI
XapaKTepHOI0 € CBOsI CHCTeMa 3aBJaHb, 1[0 060B’I3KOBO IIOBMHHO Bifo6pa-
>KaTHUCB IIifl 9ac OpMyBaHHSI METOIUKH PO3CIiTyBaHHS;

no-opyze, BUXOAA4H i3 CHCTeMH 3aBJaHb, JJI1 KOXKHOTO 3 eTalliB PO3CJIi-
IOyBaHHA XapaKTePHHMMM € CBOi aJTOPUTMH BHKOHAaHHS TaKHUX 3aBJaHb
LIJIIXOM KOMOIHYBaHHS BiAIIOBIJHHX CIif4YMX (PO3IIYKOBHUX) I HeIJIaCHUX
CITiTUuX (PO3IIYKOBUX) JIitA;

no-mpeme, HaBeJleHi eTalld XapaKTepPU3YIOTbCS OCOOJIMBICTIO Ta iHTeH-
CHUBHICTIO B3aeMOZII MDK C/IiYUM Ta IHINMUMU yYyaCHUKaMU KPUMiHaJIbHOTO
TIPOBaJKEeHHS;

no-uemeepme, 3aCTOCyBaHHs LIbOTO IIPUHIIUAITY 3YMOBJIIOEThCS HasIBHICTIO
aKTUBHOI IIpOTHfil poO3CIifiyBaHHIO, SKa XapaKTepHa [ IIOAAJIBIIOTO
erTaiy.
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FEATURES OF THE CONCLUSION OF THE SPECIALIST

In July 2020, amendments to the Law of Ukraine “On Amendments to
Certain Legislative Acts of Ukraine” in connection with the adoption of the

571



Law of Ukraine “On Amendments to Certain Legislative Acts of Ukraine to
Simplify Pre-trial Investigation of Certain Categories of Criminal Offenses”.

According to the legislation of Ukraine, a specialist in criminal
proceedings is a person who has special knowledge and skills and can
provide advice and conclusions during the pre-trial investigation and trial on
matters requiring relevant special knowledge and skills “(Part 1 of Article 71
of the CPC) of Ukraine”. The specialist also has the right, in particular, to
present in the conclusion information that is relevant to the criminal
proceedings and about which he was not asked questions (Part 1 of Article 71
of the CPC of Ukraine). Thus, a specialist may be involved to provide opinions
on issues within his competence during the pre-trial investigation of criminal
offenses (Part 2 of Article 71, Clause 7, Part 4 of Article 71 of the CPC
of Ukraine) [1].

The conclusion of the specialist can be obtained to clarify the
circumstances of the criminal offense before entering information into the
Unified Register of pre-trial investigations, specified in Part 3 of Art. 214 of
the CPC of Ukraine, and in accordance with Part 1 of Art. 300 of the CPC of
Ukraine, the expert’s opinion must meet the requirements for the expert’s
opinion. In accordance with Part 1 of Art. 298-1 of the CPC of Ukraine, expert
opinion, — procedural source of evidence in criminal proceedings on criminal
offenses with the proviso that such procedural source of evidence cannot be
used in criminal proceedings for a crime, except on the basis of the decision
of the investigating judge.

In accordance with Part 2 of Art. 102 of the CPC of Ukraine among the
requirements for the expert’s opinion is that the expert’s opinion must
indicate that he was warned about the responsibility for knowingly false
opinion and refusal without good reason to perform his duties.

However, the relevant changes to Art. Art. 384, 385 of the Criminal Code of
Ukraine, on liability for failure to perform their duties were not introduced
by the legislator, which removes from the criminal liability for failure to
refuse without good reason from the performance of his duties [2].

Moreover, the instruction “On the appointment and conduct of forensic
examinations and expert research and Scientific and methodological
recommendations for the preparation and appointment of forensic
examinations and expert research” Ne53/5 of 08.10.98 states that the
conclusion of the expert study (it is — expert opinion) is based on the structure
and content of the expert’s opinion, with the following exceptions: the record
concerning the responsibility of the person conducting the research for
providing a knowingly false opinion is omitted [3]. That is, this action is the
opposite of the action specified in Art. 300, part 2 of Art. 102 of the CPC
of Ukraine.

According to Art. 71 of the CPC of Ukraine, a specialist may be involved to
provide direct technical assistance to the parties to the criminal proceedings
during the pre-trial investigation and the court during the trial, as well as to
provide opinions in cases provided for in paragraph 7 of the fourth article.

The specialist also has the right to provide opinions on issues within his
field of knowledge during the pre-trial investigation of criminal offenses,
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including in the cases provided for in part three of Article 214 of the CPC
of Ukraine.

In turn, Article 300 of the CPC of Ukraine “Investigative (investigative)
actions during the pre-trial investigation of criminal offenses” regulates that
the pre-trial investigation of criminal offenses is allowed to perform all
investigative (investigative) actions under this Code and covert investigative
(investigative) actions under part two of Article 264 and Article 268 of this
Code, as well as select explanations to clarify the circumstances of a criminal
offense, conduct a medical examination, obtain the opinion of a specialist
who must meet the requirements of the expert opinion, take readings of
technical devices and technical means in proceedings criminal offenses that
have the functions of photography and filming, video recording, or means
of photography and filming, video recording, seize tools and means of
committing a criminal offense, things and documents that are the direct
subject of a criminal offense or found during the detention of a person
inspection or review of things, before making vi reports on criminal
misconduct to the Unified Register of Pre-trial Investigations [1].

Article 102 of the CPC of Ukraine clearly regulates what should be stated
in the expert’s opinion, and also states that he is warned about the
responsibility for knowingly false opinion and refusal without good reason to
perform his duties.

At the same time, Article 298-1 of the CPC of Ukraine regulates that
procedural sources of evidence in criminal proceedings on criminal
misconduct, in addition to those specified in Article 84 of this Code, are also
explanations of persons, results of medical examination, expert opinion,
indications of technical devices and technical means - and filming, video
recording, or means of photo and filming, video recording.

Such procedural sources of evidence may not be used in criminal
proceedings, except on the basis of a decision of the investigating judge,
which is adopted at the request of the prosecutor and in accordance with
Articles 384 and 385 of the CPC of Ukraine.

Thus, having sufficient knowledge is a prerequisite for both the expert
and the specialist, and this is common between them. The difference between
an expert and a specialist is the presence of a confirmed qualification of an
expert, and the absence of such a requirement for a specialist. Thus, an
expert can be invited as a specialist and provide an opinion. A specialist
cannot be invited as an expert (such a conclusion, in this case, will certainly
not be appropriate and admissible evidence). Therefore, the specialist in his
opinion will apply only those requirements that meet the specialist as
a participant in the process (in status he differs from the expert, even if in
fact the expert is involved as a specialist). The specialist will draw up a
conclusion in writing, indicating the name and position, indicating the
methods of research and other requirements in accordance with Article 102
of the CPC of Ukraine, and will avoid the requirements of liability under
Articles 384 and 385 of the CPC of Ukraine.
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YYMAK CEPITH IIPOKOIIIHOBUY

HauioHaavHull yHigepcumem «00ecbKa pUOUHHA aKkademis»,
doyenm Kaghedpu KpumiHaaicmuku, KaHouoam HpuouHHuUX HayKk

OCOBJIMBOCTI IMOOJIAHHS ITPOTH/I]
PO3CJIIYBAHHIO HAPKO3JIOUHMHHOCTI

OpHi€l i3 TpUYKWH 3pOCTaHHSI HAPKO3JIOUYNHHOCTI € IIPOTUIS PO3KPUTTIO
U posciIifyBaHHIO 3JI0YMHIB. 3araJbHOBIOMO, 10 cepel HANUOIIBIT IPUOYT-
KOBHUX 3JIOUMHIB TaKHUX K IIPOCTHUTYILis, TOPTIBJISA 30p0O€0 ¥ He3aKOHHUH
006ir HapKOTUYHMX 3ac006iB, HAapKOOisHeC CTOITh Ha IleplIoMy Micri. OTpu-
MaHUM NOpUOGYTOK [03BOJIIE 3JIOUMHHHUM YIPYIIOBaHHAM 3iMCHIOBaTH
BUTPATHU Ha PisHi BUAY, cI0c06H i GOPMH IIPOTUJII POSKPUTTIO ¥ PO3CIILY-
BaHHIO 3JIOUMHIB JaHOTO BUAy. HesakoHHUIM 06ir HapKOTUYHUX 3ac00iB,
IICUXOTPOIIHUX PEYOBHH, IX aHaJoriB abo IIpeKypcopiB, y IIOPiBHAHHI
3 IHINMMU BUJAMHU 3JIOYHHIB, OXOIUIIOE HaMOLIBII BeJIUKY PisHOMAaHITHICTE;
II0 BHUJaM HapKOTHUYHHUX 3ac00iB, IX BUTOTOBJIEHHS, CII0CO6aM IIOIIIMPEHHS,
crroco6aM IIPUXOBAHHA IIifl yac IepeBe3eHHs U IlepecuaHHd. KpiM Toro, K
CBiUNUThL IIpaKTHKa, HaWdacTille HapKo6isHeC IIOB’SI3aHUM 3 pPiSHUMHU
€KOHOMIYHHUMH 3JI0YHHaMH.

Buxojsuu 3 pisHOMaHITHOCTI 3JI0UMHHOI [isyIbHOCTI B cdepi 06iry Hap-
KOTHYHUX 3aC00iB, 3JI0YMHII CTBOPIOIOTH 1 Pi3Hi CII0CO6M IIPOTHAIL IIpaBoo-
XOPOHHMM OpraHaM Ha pPisHMX CTafiaxX 3/04uHy. IIpOTHiA POSKPHUTTIO
Y pO3CIIilyBaHHIO B 3JI0YMHHIHN [isJIBHOCTI BUCTYIIAE SIK OJUH 3 II eJIeMeHTIB,
OCHOBHOI0 HMOT0 MeTOIO € 3abesledeHHs 6e3leKH 3JI0YMHHOI0 6i3Hecy, Horo
opraHisaTopiB i KepiBHUKIB. CBOeUacHe BUSBJIEHHS M IOJ0JIAHHS IIPOTHIIL
PO3CIIiiyBaHHIO 3JI0YMHHOI Jis/IBHOCTI IIPUITyCKae pPO3pOOKYy M peaJrisalliro
3axX0fiB, CIIPSIMOBAHUX Ha 3MillHEHHS U PO3IIMPEHHS [A0Ka30BOi 6asu
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