138 @ @ @ @ @ @@ &3 @& @ @ @ @ @ @ @ @ @ @ & Buiyxkl?

YAK 347.451

MonyHiHa Onbra OnekcaHApiBHa,
acnipaHTka kadeApu LMBIABHOIO NpaBa

HaujoHanbHOTO yHiBepcUTETY «OAEChbKa FOPUANUHA aKaAEMIs»

3ATAZIbHA XAPAKTEPUCTUKA AOIToBOPY

KYNIBAI-NMPOAANXKY

MoctraHoBKa npobaemu. AOroBip  KymniBAi-
NPoAaXy — OCHOBHWI BUA LUMBIAbHO-NIPaBOBUX 3060B’s1-
3aHb, WO BMHUKAIOTb Y TOBAPHO-TPOLLOBOMY 000POTI.
Becb WAAX, KU NPOXOAWTb TOBap BiA BUPOOHUKa
AO CMOXMBaya, 3AIMCHIOETbCA HA OCHOBI LMBIAbHO-
npaBoBUX AOrOBOPIB. Lli AOroBopu yKAapartoTbCA: MiX
BUPOOHMKaMU B PiBHWUX rany3sax BUPOOHULTBA, MiX BW-
pobHMKaMK Ta TOPrytoUMMM OpraHisaliamMu, Mix 0co-
6amMu, AKi 3AIMCHIOKOTb OMTOBY Ta PO3APIGHY TOPTiBAKD,
MiX MPOAABLSAMMU, AKi 3AIMCHIOTb PO3APIOHY TOPriBAIO
i cnoxuBayamu T. A. BaxanBo BiA3HauuTH, WO came
AOTOBIp KyniBAI-MpoAaXxy € OCHOBHMM 3acobom opra-
Hi3aLii Ta 0POPMAEHHS LMX BIAHOCKH. AOroBip KyniBAI-
NPOAaXy HaAEXWUTb A0 UMBIABHWX AOFOBOpPIB Mpo
nepeaavy peyen y BAACHICTb, OCKIAbKWM METOIO € nepe-
HEeCeHHs Ha MOKynusa npasBa BAACHOCTI Ha piv. 3a LUK
YPCP 1963 p., He BCi yYaCHUKM LMBIAbHWUX BIAHOCUH
MOrAM HabyBaTW pedi y BAACHICTb. Tak, AepXaBHi Mia-
nprvemcTBa HabyBaAW pediy MOBHE roCNOAAPChKe Bipa-
HHA, @ AEPXaBHi YCTAaHOBU - y AepXaBHe YNpaBAiHHA
[1]. OaHaK po3pobHMkK HoBoro LIK YkpaiHu BU3HaAK
6e3nepcrneKTMBHICTb GYHKLIOHYBAHHA LMX iHCTUTYTIB,
TOMY iM y3arani He 3HaMLAOCS MiCLS B KOAEKCI.

AOroBip KymiBAI-NPoAaXy MOKAMKAHUIN 3AIMCHIO-
BaTW HaCTYMHi OCHOBHI QYHKUji: 1) BCTAaHOBAEHHSA
FOPUAMYHOTO 3B’I3KY MiX Cy6’EKTAMKU — KOHKPETHUMMU
yYyaCHUKaMK TOPriBEAbHO-TOCMOAGPCbKUX BIAHOCUH Y
BUIAAIAL cUCTEMU 3000B’AI3aHb; 2) BU3HAUYEHHA 3Mic-
Ty i nepeabayyBaHUX pPe3yAbTaTiB Ail, O CTAHOBAATH
3MICT AOTOBOPY KyMNiBAI-NPOAaXY; 3) KOHTPOAIKD, OXOPO-
HU 1 3aXMUCTy CyH’'EKTMBHUX NpaB Ta 060B’A3KIB CTOPIH
3 BUKOPUCTaHHAM LMBIAbHO-MPaBOBKX 3acobiB; 4) cTu-
MYAOBaHHS BUPOOHMLTBA TOBApPIB i MOCAYF, TOMY LLO
AOTOBIp KyniBAI-NPOA@Xy € NpaBoBUM 3acobom camo-
peryasiuii Ha pMHKy TOBapiB i NOCAYT; 5) 3aA0BOAEHHSA
BMPOOHMYO-TOCNOAAPCLKMX NOTPeb opraHizauin iHTe-
peciB rpoMapfH-CnoXxuBadis.

Buknap ocHoBHoro martepiany. CyTb AOroBo-
py KymiBAi-NpOAAXy 3aKAKOUYAETLCA Y TOMY, LLO OAHA
CTOpOHa (npoaaBelb) nepepae abo 3060B’A3YETbCS

nepeaaTM MawHO (ToBap) Y BAAQCHICTb APYTii CTOPOHI
(nokynueBi), a nokyneub NpuinmMae abo 3060B’A3YETbCSH
NPUAHATM MaKHO (TOBap) i CMAATUTK 3@ HbOIO MEBHY
rpowoBy cymy (cT. 655 LK YkpaiHu). Take yctaneHe
i AQKOHIYHE BW3HAYEHHA MOHATTA AOrOBOPY KyMiBAi-
npoaaxy mictnaocs 'y LIK YPCP 1963 p.

AoroBip KymiBAi-npopaxy Moxe Oyt K pe-
aAbHUM, TaK | KOHCEHCYaAbHUM, OMAATHWM, ABO-
CTOPOHHbOB3AEMHUM  (CiHaAarmatuuyHum) (Bip  p.
synallagma - B3ieMOBIAHOCHHN).

MeToto AOroBOpYy € MEPEHECEHHA NpaBa BAAcC-
HOCTI Ha piy, AKa € ToBapoM, nokynuesi. poTte npa-
BO BAACHOCTIi HA MaWHO 3a AOFOBOPOM, SIKWUI MiAAArae
HoTapiaAbHOMY MOCBIAYEHHIO, BUHWKaE y HabyBaua 3
MOMEHTY Takoro noceipueHHA abo 3 MOMeEHTY HabpaH-
HS 3aKOHHOI CUAM PILLEHHS CyAy NMPO BU3HAHHA AOTO-
BOPY, HE NMOCBIAYEHOr0 HOTapiaAbHO, AIMCHUM. A SIKLLO
AOFOBIpP NPO BIAUY)XEHHSA MalHa NIAAATAE AEPXABHIN
peecTpaujii - 3 MOMEHTY Takoi peecTpauii (cT. 334 LK
YKpainm).

MpopaBeLb HE MOXe NepeAaTn NOKyNueBi Te, Ha
LLLO BiH caM He Mae npa.a (cT. 658 LIK Ykpainu)[2].

3aKoHOAABELb BU3HAUaE MiACTaBU AAST 3AIMCHEH-
HSA MPUMMYCOBOMO Npoaaxy mMarHa[3]. Hanpukaaa: pe-
ani3alis apelToBaHOro MalHa 60pPXHMKA 3 METOH
3aA0BOAEHHA BUMOI KPEAUTOPA Ha MIACTaBi pilleHHSA
CyAy Ta iHLLMX HOPUCAMKLIMHMX OpraHiB (CT. 61 3akoHy
YkpaiHu Bia 21 kBiTHA 1999 p. «[1Ipo BMKOHaBYE Mpo-
BaAXEHHS»); NPoAaX MawHa BIANOBIAHO A0 3aKOHY
Ykpainu Bip 30 uepBHS 1999 p. «[1po BiAHOBAEHHSA
NAATOCNPOMOXHOCTI 60pPXHMKa abo BWU3HAHHSA MOro
6aHkpyTOM» Ta iHLWI [4].

Ao iHWKUX BUNAAKIB peani3alii MaHa He BAac-
HWUKOM 3aKOHOA@BELb BiAHOCUTb BUMAAKM BiAUYXXEHHS
MaWHa 3a BiACYTHOCTI Ha Lie BOAI BAACHUKA. 30KpeMa,
y pasi He 3'ABAEeHHSA 3aMOBHUKa 3a OAEPXaHHAM BUKO-
HaHoi poboTK 3a AoroBopom nobyToBoro niapsay abo
iHLLOrO YXMAEHHS BiA il NPUMAHATTA MIAPAAHMK Mae npa-
BO NpoAaTtv npeamet aporoBopy (cT. 874 UK Ykpainu)
TOLLO.
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Kpim Toro, BAACHMKOBI He 060B’I3KOBO 0COBMUCTO
6paTt yyacTb B YKAGAEHHI AOrOBOPY KyMiBAI-MPOAAXY.
BiH MoOXe 3AIMCHUTU Li NOBHOBAXEHHA yepes CBOro
npeACTaBHUKa 3a AOFOBOPOM AOPYYEHHSA 3riAHO 3i CT.
1000 UK YkpaiHu, abo KomicioHepa 3a AOrOBOPOM KO-
Micii BiAnoBiaHO Ao cT. 1011 LK YkpaiHu, Ta B pamkax
AEAKMX iHLLIWX AOTOBOPIB.

Y nepepbaveHux 3aKOHOM BWMAAKAX AAS YKAQ-
AEHHA AOroBOpPY KyMiBAI-NpoA@Xy He BAACHUKOM
000B’A3K0OBa 3ropa CamMoro BAACHMKa 3ripAHO 3i CT.
1037 UK YkpaiHu), abo ynoBHOBaXeHUX opraHiB (Bia-
noBiAHO A0 CT. 71 LUK YKpaiHu, onikyH He Ma€e npasa
6e3 AO3BOAY OpraHy oniku Ta NikAyBaHHS YKAAAQTH AO-
roBOpu, AKi MiAAAratoTb HOTapiaAbHOMY MOCBIAYEHHIO
Ta (ab0o) AepxaBHin peecTpaii). Y uboMy BUMNAAKY CTO-
POHOI B AOFOBOPI € BAACHWK, @ HE MOBIPEHUI.

MOXAMBICTb ~ YKAGAEHHA  AOTOBOPY  KYMiBAi-
npoAaxy ¢isnuHUMKN ocobamm BU3HAYAETbCS 0OCATOM
iX piespatHocTi. Kpim TOro, ix yyactb B OKpPEMWX BU-
AaX 3yMOBAEHa HasiBHICTIO y $i3MUHOI 0cobu cTaTycy
NiANPUEMUSA (HanpuKkAap, y AOroBopax noctaBku abo
KOHTPaKTaLjii CiAbCbKOrOCNOAAPCbKOI MPOAYKLIT).

ICTOTHOIO YMOBOIO AOFOBOPY KyMiBAI-NPOAAXY €
YMOBa MpPO NpeAMET. AKLLO CTOPOHU He AiAYTb 3roan
LLLOAO LLIETYMOBM, TO AOrOBip BBAXAETbCA HEYKAGAEHUM.

Y IOpUANYHIN AiTepaTypi BEAYTbCA AUCKYCIT 3 npu-
BOAY 3MICTy NpeAMeTa AOrOBOpPY KyniBAI-NpoAaxy. Tak,
y 6araTboX HaykoBMX BMAAHHAX MPEAMET AOroBOpPY
KyniBAI-NPoAaXy BU3HAYaETbCA AK TOBAP, LWLO NiAAArae
nepepadi nokynuesi. Mpote, Ak 3a3Hauvae O.C. lopoe,
npeAMeT (06’eKT) KyniBAI-MPoAaXy HEMWUHYyY€e NOBUHEH
BTIALOBATUCS HE B OAHOMY, @ B AEKIAbKOX Martepianb-
HUX, FOPUAMYHKUX | BOAbOBMX 06’eKTax. Mpun LboMy nip
MaTepianbHUMK 06’€KTamMu BiH PO3YyMiB MawHO, LLIO
NPOAAETLCS, Ta CMAAYEHY 3a HbOrO MPOLLOBY CyMY; MiA
FOPUAMUYHUMU 06’ EKTAaMU — Aii CTOPIH 3 Nepeaadi MarHa
Ta CNAATW rpoLlew; nip BOAbOBUMWU 06’ EKTAMU — iIHAUBI-
AyaAi30BaHy BOAIO MPOAABLS i NOKYNLUS B Mexax, ycTa-
HOBAEHMX 3akoHOM [5, ¢. 211]. 0.0. KpacaB4MKoB A0
npeamMeTa AOroBOpPY KyMiBAI-MPOAAXy BiAHOCWUTb peui
Ta UiHHI nanepwu [6, c. 7]. 3okpema, B.B. BiTpsiHCbkuit
BBaXae, L0 NPEAMETOM LibOro AOFOBOPY € Aii NpoaaBs-
LA LOAO nepeaadi ToBapy y BAACHICTb MOKYMUA i BiANO-
BIAHO Ail MOKYMNUSA CTOCOBHO NPUMHATTA AQHOIo TOBapy
[7, c. 22]. Ha aymrky M.l. BpariHcbkoro, npeamMeTom
AOTFOBOPY KyniBAI-MPOAaXY HE MOXE BBaXaTucsa AuLle
ToBap, 60 TakWi NiAXiA CynepeyunTb BUEHHIO MPO Npea-
MeT AOTroBOpY (3060B’si3aHHA). Kpim ToBapy, npeamer
AOTOBOPY KyMiBAI-MPOAAXY OXOMAKOE LLLE Ail MpoAaBLUA 3
NPUBOAY Nepeaadi ToBapy, a TakoxX Aii NOKynusa LLOAO
MOro NPUNHATTS Ta onAatu [7, c. 23].

3ripHo 3i cT. 656 LK YkpaiHu, npeamMeTom Ao-
roBoOpy KyniBAi-npoaaxy Moxe 6yTu: 1) ToBap, AKMK
€ Y NPOAaBUS Ha MOMEHT YKAAAEHHSI AOroBopy abo
b6yae CcTBOpeHUM (npuabaHui, HabyTWi) MpoAaBLEM
y ManbyTHboMy (MOXAMBICTb MPOAAXY ManbyTHbOro

BPOXato, HEHapoAXEeHOI XxypAobu Byaa BinoMa e pUM-
cbkoMy npaBy [8, ¢. 389-390]); 2) maiHoBI NpaBa [8,
c. 389-390] (Hanpukaap, 3adikcoBaHi y LiHHUX nane-
pax); 3) NnpaBo BUMOTIW, AKLLO BUMOra He Mae ocobuc-
TOro Xxapakrepy (3acToCOBYHOTbCSA MOAOXEHHS MPO Bia-
CTYMNAEHHS nNpaBa BUMOTH, AKLLO iHLIEe HE BCTAaHOBAEHO
AOrOBOPOM ab0 3aKOHOM).

BiAHOCHO 3’AicyBaHHSI 3MICTy MOHATTA «TOBap»
caip 3rapatn [LO. LlepleHeBrya, KUK Nip TOBApOM
PO3yMiB yce Te, Lo 3AaTHE CTaTh NPeAMETOM OOMiHY.
Akoto 6 He Byra BUCOKOKO CMOXMBYA LLIHHICTb BIAOMOTO
6Aara, BOHO He CTaHe TOBapOM, AKLIO € 3araAbHOAOC-
TynHMM. Bopa B MOpi He ToBap, NpoTe AKLLO 3aCTOCo-
BYETbCA NpaLs, o6 AicTaTh MOPCbKY BOAY TUM, XTO ii
notpebye (akBapiym TowWl0), - Take NpupopHe Baaro
NnepeTBOPIOETLCA Ha ToBap [9, ¢. 7]. BiH po3amexoBye
MOHATTA «ToBap» Ta «piu». Tak, He Byab-iIKa piy € ToBa-
pomM, He Byab-AKUIM TOBap € pivvto. Piu He moxe cTaTu
ToBapoM abo BHACAIAOK NMPUPOAHMX YMOB (MPUPOAHMX
6Aar), abo BHACAIAOK IOPUAMUHKX YMOB (pedi no3a 06i-
rom). 3 iHLWOro 60Ky, TOBAapOM € He AULLIE PeYi, a 1 iHLLi
npeAMeTM HemaTepiaAbHOro Xapakrtepy, i UMM y no-
AaAbLLIOMY 36iAbLUYETLCA 06MiH, TUM BiAblua KiAbKiCTb
npeAMeTiB BUCTYNae Ak ToBapu [9, c. 7-8].

3a UK YKpaiH1 MaitHOM ik 0cObAMBUM 06’EKTOM
BBAXAETbCA Piy, CYKYMHICTb peUen, a TakoX MarHOBI
npasa Ta 060B’s3kK (cT. 190).

LLloaO npaBoOBOro peryAtoBaHHA AOrOBOPY KyMiBAi-
NpoAaxy, TO 3aKOHOAaBELb 3aCTOCOBYE MOHATTA «TO-
Bap» Y 3HaUYE€HHi, TOTOXHOMY MOHATTIO «<MaHO».

Takum 4nMHOM, MPEAMETOM AOrOBOPY KymMiBAi-
NPOAaXy € ToBap AK piY, CyKyMnHIiCTb peyer, a Takox
MaWHOBI npaBa, B TOMYy YMCAi NpaBO BUMOrW, Ta
060B’A3KM.

EAVHUM BUHATKOM i3 NEPEAiKy MOXAMBUX TOBa-
piB € rpoLUi (OKPiM iIHO3EMHOI BaAKOTH), LLIO 3yMOBAEHE
NPUPOAOHO AOTOBOPY KYMiBAI-NPOAAXY.

AK BUNAMBAE 3i 3MICTY CT. 1.3 KOHCTUTYLIT YKpaiHu,
He MOXyYTb nepebyBaTh y NPMBATHIN BAACHOCTI 00’€KTH
npaBa BMKAKOUHOI BAQCHOCTI HapoAy YKpaiHu, A0 SIKMX
HaneXaTb 3eMAS (3a BUHATKOM 3E€MEAbHMX AIASHOK
NeBHOro Po3Mipy), it Haapa, NOBITPAHWI NPOCTIP, BOAHI
Ta iHWI NPUPOAHI pecypcu il KOHTUHEHTAABHOIO LUEAb-
dy Ta BUKAKOUYHOI (MOPCbKOI) EKOHOMIUHOI 30HM [10].
BianoBiaHO, Ha3BaHi 06’€KTU HE MOXYTb ByTW NpeaMe-
TOM AOFOBOPY KyMiBAI-MPOAaXY.

MNMoctaHoBow BepxoBHOT Paan Ykpainu «[1po npa-
BO BAQCHOCTI Ha OKpPeMi BMAW MaliHa» Bia 17 yepBHSA
1992 p. 6yno 3atBEpPAXEHO [lepenik BUAIB MaiHa,
L0 He MoXe nepebyBaT y BAACHOCTI FPOMaAsiH, rpo-
MaACbKMX 06’€epHaHb, MiXHapPOAHWUX opraHizauii Ta
FOPUAMYHMX OCi6 iHLIKUX AepXaB Ha TepuTopii YKpaiHu,
Ta CneuianbHUIM NOPSAOK HabyTTa npaBa BAACHOCTI
rpoMaAsiHaMM Ha OKPEMi BUAM MalHa, BUKAGAEHI BiA-
nosiAHO B pAoaaTky Ne 1 i Ne 2 [MocTtaHOBM, a BiAMNoO-
BiAHO, MEpPEeAik BUAIB MalHa, WO He Moxe 6yTu B3a-
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rani npeAMeToM AOrOBOPY KyMiBAi-NpoAaXxy, Ta ManHa,
o moxe 6yTM MPeAMETOM LIbOrO AOroBOpPY, aAne 3a
YMOBW AOTPMMAHHSA cnewjiaAbHOro NopsiAKy Moro ykaa-
A€HHA [11].

MpeaMeTOM KyniBAi-NPoA@Xy MOXyTb 6yTv 1 Ba-
AKOTHI LIHHOCTI, NepeAik SIKkMX MIiCTUTbCS B AeKpeTi
KabiHety MiHicTpiB YkpaiHu Bia 19 aAtotoro 1993 p.
«[Ip0 CUCTEMY BAAKOTHOIO PEryAHOBAHHA i BaAKOTHO-
ro KOHTPOAIO» [12]. TakoX 3akOoHOAaBELb BIAHOCUTb
AO MpPeAMEeTa KyniBAi-NnpoAaxy WM npaBo BWMMOTW, 30-
Kpema, 3adikcoBaHoi y UiHHKX nanepax (cT. 195 LUK
YKpaiHu, 3akoH YkpaiHu «[1po LiHHI nanepu Ta GOoHAO-
BUW PUHOK»).

AHani3 HOBEA 3aKOHOAABCTBA, @ TaKOX TOYOK
30py NPaBHMKIB LLOAO BKAIOYEHHS B MPEAMET AOrOBO-
py ManHOBUX NpaB i NpaB BUMOIM A€ MOXAMBICTb Ai-
MTU BUCHOBKY, LLO Lie HABPSIA UM 3HIME Npobaemy, AKa
3aBXAM OyAa i 3aAMLLAETbCS AUCKYCIMHOIO B AOKTPUHI
[13]. Ha cboroaHi B HayKoBIlt AiTepaTypi iCHYE AeKiAbKa
TOYOK 30PY CTOCOBHO Liiei NpobAeMU, IKi yMOBHO MOX-
Ha MOAIAUTU Ha HEeraTMBHI M NO3UTUBHI. OAHI NPaBHUKHK
AOMNYCKalTb MOXAMBICTb 3aCTOCYyBaHHA AO MPOAAXY
MaWHOBMX NpaB MOAOXEHb IHCTUTYTY KyMiBAi-NpoAaXxy,
X0oua W BKa3ylTb Ha Pi3HY CMPAMOBAHICTb LMX BiAHO-
CWH [14], iHWi X B3araai, BUX0AAYM 3 TOrO, WO Ma-
HOBi MpaBa He MOXyTb 6yTM 00’eKTOM npaBa BAAC-
HOCTi, BKa3ytOTb Ha CYMHIBHICTb Takoro niaxoay [15,
¢. 199], BBaXxarouu 1oro pUAMUYHO HEKOPEKTHUM [16,
c. 14]. Mu noroaxyemocb 3 aAymkoto B.l. bopucoBsoi,
O CAYLIHIi 0b6MABI TOUKM 30py. BeaymoBHO ManHOBI
npaBa He MOXyTb OyTM 06’€KTOM npaBa BAACHOCTI,
60 NpaBOM BAACHOCTI € MpaBo 0cobU Ha piu (ManHo),
sIke BOHa 3AIMCHIOE BIAMOBIAHO AO 3aKOHY 3@ CBOEKD
BOAEIO, HE3AAEXHO BiA BOAI iHLIKX 0Ci6. Mix TUM Mali-
HOBI NpaBa PO3MNOAIAAOTLCA MiX MPaBOM BAACHOCTI i
30060B’A3aAbHUM MPaBOM, O 3YMOBAIOETbCA QYHKLI-
AMM, SIKi BUKOHYE LUMBIAbHE NPaBO: CTAaTUYHOO (PO3Mo-
AIABYOIO) | AMHaMiYHOO. ToMy ocoba MoXxe, 3a BiAnAaT-
HUM abo 6e3BiANAaTHUM AOrOBOPOM, NMepepaTn CBOE
MaWHOBE MpPaBO, BKAKUAKOYM M «MPaBO Ha NpaBo»,
iHWiM 0cobi, KpUM BUNAAKIB, BCTAHOBAEHMX 3aKOHOM
(4.4 ct. 12 UK) [17, c. 184].

MaWHoBI NpaBa Ha pe3yAbTaTi TBOPUOI AISABHOCTI
MOXyTb BYTW NpeAMeTOM KyniBAi-MpoAaXxy y BUNaaKax,
AIKLLO Lie He CynepeyunTb NPUPOAI Takux Npas i He 3abo-
POHEHO CcrneLujaAbHUMW HOPMATUBHUMMK akTaMu. Tak,
y cT. 31 3akoHy YKpainu Bia 11 aunHa 2001 p. «[1po
aBTOPCbKE NpaBO i CyMiXHi NpaBa» 3a3Ha4Ya€eTbCs, WO
«MaWHOBI NpaBa, WO NepeAaroTbCs 3a aBTOPCbKUM AO-
roBOpoM, MatoTb OyTM B HbOMY BM3HAuYeHi. MalHOBI
npasa, He 3a3HayeHi B aBTOPCbKOMY AOrOBOpPI AK Bia-
Uy>KyBaHi, BBaXatoTbCA TaKMMMU, LLIO HE nepepaHi» [18].

Ha MOXAMBOCTI BiaUyXEHHSA NpaB Ha HEMaWHOBI
6aara HaronolwyBaB, 3okpema, [.O.lLeplieHeBuy. BiH
nucaB: <K MalHOBe MpPaBO, aBTOPCbKe NPaBO MiAAS-
rae BipuyXeHHto 3 60Ky aBTopa. lMepexia aBTOPCbKOro

npaBa 3AIMCHIOETLCA 3@ 3aKOHHUM CNaAKyBaHHSIM, 3a-
noBitom, poorosopom» [19, 257].

MOXAMBICTb  KyMiBAi-MpoAaxy 3000B’A3aAbHMX
npaB noB’si3aHa 3 PAAOM OOMEXeHb, 3YMOBAEHMX
nNpPUMPOAOID uMx npas. [lo-nepwe, NpeaAMeToM AOro-
BOpYy HEe MOXyTb OyTM MalHOBI NpaBa NpoAaBuUsA MO
BiAHOLLEHHIO A0 cebe. Mo-apyre, BiAbLLICTb AOrOBOPIB
LUMBIABHOIO NpaBa Mae ABOCTOPOHHIM xapakrep, T06To
KOXHa 3i cTopiH Mae npaa Ta 060B’sA3KU. [o-TpeTE,
npoAax MpaBa BUMMOIM TPOLLOBOr0 Xapakrepy, Lo
BUMAMBAE 3 AOrOBOPY MPO Nepeaavy MaiHa, BUKOHaH-
HA PObIT ab0 HAapaHHS MOCAYT, 3AINCHIOETLCH Y GOPMI
AOTrOBOPY NPO BIACTYNAEHHS TPOLLOBOI BUMOIM, a He
KyniBAi-npoaaxy. BianoBiaHO, npeaMeToM npoAaxy
MOXYTb 6yTW NpaBa BUMOIM HaATypPaAbHOIO Xapakrepy
3 AOrOBOPIB i NpaBa, WO BMMNAMBAIOTb i3 HEAOTOBIPHUX
3060B’s13aHb. [1poTe BpaxoBytouu, WO OiAbLLUICTb He-
AOTOBIpHUX 3000B’A3aHb Ma€ 0COOUCTUI XxapaKTep,
yCTynKa npaB 3a TakuMu 3060B’A3aHHSAMM abo noTpe-
6ye 3roan HopxHMKa, abo B3arani HEMOXAMBA. TaknUM
4UMHOM, cdepa 3acTocyBaHHA AOrOBOPIB  KyMiBAI-
npoAaxy MarHOBMX MpaB AOCUTb By3bka. pakTMUHO
BOHa noB’aA3aHa 3 6ip>XXoBUMK NpaBoUYMHAMMK Ta Bia-
CTYNMAEHAM BUKAKOYHKMX npaB [20, ¢. 11-12].

I.®. LllepweHeBny 3a3HauyaB, WO MNpPeAMET
KyMiBAI-NPOA@XY MOBWMHEH BIANOBIAATM ABOM BWMO-
ram: BU3HAUYEHOCTI Ta 3AaTHOCTI AO BiauyXeHHSA [9, c.
131-133].

OTmxe, NpeAMET KyniBAI-NPOAaXy 3aKOHOM BU3Ha-
€TbCA ICTOTHOIO YMOBOIO AASI BCIX BUAIB AOrOBOPIB. IHLLI
YMOBM Biao6paatoTb NpaBoBY CneUndiky KOHKPETHO-
ro BUAY AOrOBOPY KyniBAI-MPOAGXY.

DO iICTOTHUX YMOB AOrOBOPY KyMniBAI-NpoAaxy Tpa-
AVLIMHO BIAHOCATb YMOBY Npo UiHY. OAHaAK UiHa He €
iCTOTHOIO YMOBOIO, OCKIAbKM, SIKLLO BOHaA HE BCTAHOB-
AEHa y AOroBOpi, TO BM3HAYAETbCHA BUXOAAUM 3i 3BU-
YalHKX LiH, WO CKAAAMCSA Ha aHaAOriyHi ToBapu Ha
MOMEHT YKAGAEHHSI AOTOBODY.

BepxoBHa Papa Ykpainu 21 uepBHa 2012 p.
npuiHana 3akoH YKpaiHu «[1po LiHW i LiHOyTBOPEHHS».
3a HUM y HapOAHOMY FOCMOAAPCTBI 3aCTOCOBYHOTHCS
BiAbHI LiHM | Tapudun, AepXXaBHI GiKCOBaHiI Ta PeryAbo-
BaHi LiHK i Tapudn [21].

3ripHo 3 cT. 691 UK YkpaiHu, nokyneub
3000B’I3aHUI ONAATUTM TOBap 3a LjiHOH, BCTAHOB-
AEHOK Yy AOrOBOPI KyMiBAI-NPOA@XY, AKLIO BOHa He
BCTAHOBAEHa Yy AOroBOpi i He Moxe byTM BM3HauyeHa
BMXOAAYM 3 MOrO YMOB, — 3@ LiHOM, Ika BCTAHOBAO-
€TbCcsA abo PEryAOETLCS YNOBHOBAXEHWMU OpraHamm
AEepXaBHOI BAaAM abo opraHamMu MicLEeBOro caMoBps-
AyBaHHSA (cT. 632 LUK Ykpainn).

3a 3aranbHUM NMPaBUAOM, 3MiHa LiHWU NICAA YKAQ-
AEHHA AOrOBOPY AOMYCKAETbCS AMLLIE Y BUMAAKAX i
Ha ymMoBaXx, YCTAHOBAEHUX AOFOBOPOM abo 3aKOHOM.
3MiHa UiHM B AOroBOpi MiCAA MOr0 BUKOHAHHS He
AOMYCKAETLCS.
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DO iCTOTHUX YMOB AOrOBOPY KYMiBAI-NPoAaXy, Kpim
PO3rASIHYTUX BULLLE, HAAEXaTb YMOBMU, LLLOAO AKKX 3a 3a-
AIBOIO OAHI€ET 3i CTOPiH Ma€ ByTW AOCATHYTO 3roau. BoHu
NMOKAMKaHI 3a6e3neunT BaXAuBi iHTEPECU MPOAABLS
ab0 Nokynus i MOXyTb CTOCYBaTUCA Tapu Ta YNakoBKMU,
cnoco6iB AOCTaBKM TOBaPY, AOAGTKOBMX MOCAYT 3 GOKy
npoAaBLs, CTpaxyBaHHA TOBapy NOKyMnuem TOoLLO.

B UK YkpaiHn (raaBa 54) nepepbauatotbes
Taki BUAM AOrOBOPIB KymMiBAi-NpoAaxy: a) po3apibHa
KyniBAsS-npoaax (§ 2); 6) noctaBka (§ 3); B) KOHTPak-
TaLja CiAbCbKOroCcnoAapCbKoi NpoAyKLUii (§ 4); r) nocTa-
YaHHS EHEPreTMYHKUX Ta iHLWKX PECYPCIB Yepes NPUEA-
HaHy mepexy (§ B); aA) miHa (§ 6). Caia 3a3HaunTH, WO
B LUK YPCP 1963 p. A0roBopu NoctaBkM, MiHW, KOHTP-
aKTauji CiAbCbKOroCcrnoAapCbKol MPOAYKLII peryAtoBaAu-
CSl K CaMOCTilHi AOrOBOPY LIMBIABHOTO NpaBga.

Y 1OpUANYHIN AiTepaTypi BIACYTHIN EAMHUI KpUTe-
pi AAS BUMAINEHHSI OKPEMMKX BUAIB AOTOBOPY KymMiBAI-
npoaaxy. Tak, [.®. LepLlueHeBmY po3pi3HSAB TaKi OKpe-
Mi BUAM KyMiBAI-MPOAAXY: @) NpoAaHe 3a 3paskamu; 6)
npoAax Ha npoby; B) Npoaax AAS NPO6U; T) Npoaax y
PO3CTPOUKY; A) NPOAAX 3 ayKLioHy [9, c. 152-158].

0.B. A3epa po3pi3HAE Taki BUAM AOTOBORPY KyMiBAi-
NPOAAXY, AK: @) AOFOBOPU KyMNiBAI-NPOAaXYy B OMTOBIN
Ta PO3APIOHIM TOpriBAi; AOrOBOPW LLO YKAAAAKTb Ha
6ipxxax Ta ayKuioHax; 6) AOroBOpW  KymniBAI-MPOAAXY,
AKi YKAAAQIOTbCS Y BHYTPILLHBbOMY Ta 30BHILULHBOEKOHO-
MiuHOMYy 00iry; B) AOrOBOPW KyMiBAI-MTPOAAXY 3€MEAb-
HUX AIAAHOK, BAAOTHWMX LHHOCTEW, XMAMX OYyAMHKIB,
KBapTUp, aBTOMaLUKWH; ) AOTOBOPU KyMiBAI-NPOAAXY Ha
yMOBaXx KOMiCii, KOHCUIHaLii Ta NOCTaBKMK; A) AOFOBOPU
KyniBAi-NpoAaxy 06’ekTiB npuBaT13alLlii; €) GpopBapAHi
Ta ¢’tOYEpPCHI yroam KyniBai-npoaaxy [22, ¢. 7].

Ha aymky H.O. CaHiaxMeTOBOI, A0 OKPEMUX BU-
AiB AOTOBOPY KyMiBAI-NPOAaXY, O BUKOPUCTOBYHOTb-
cs Yy NIANPUEMHULBKIN AISIABHOCTI, HaAeXaTb: AOrOBip

NocTaBKM TOBapiB, AOTOBIP MOCTABKU AN AEPXABHUX
notped, AOroBip KOHTPaKTalli, AOroBip eHepronocTa-
YaHHS, AOTOBIp NpPoAaxy nianpuemcrea. Ao YnCAa AO-
roBopiB y coepi NiANPUEMHULTBA CAIA TAKOX BIAHECTU
AOTOBIp PO3APIOHOI KyMiBAI-NPoOAAXY, 3@ IKMM OAHA 3i
CTOPiH BUCTYNaE sK NiANPUEMELLb | OAEPXYE MIANPUEM-
HULbKKI NPUOYTOK BiA NPOAAXY TOBapIiB CNoXmnBayam
[23, c. 32].

OTXe, AOrOBip KyniBAi-NpoAaXy NOCIAAE LEHTPaAb-
He Micue B CUCTEMi AOTOBipHMX BiAHOCKUH. OcobanBe
3HAUYEHHSA AQHOrO0 MpPaBOYMHY MOASIrTAE B TOMY, LUO
BiH € HAMMOLIMPEHILLOK MIACTABOK MEpPExoAy npasa
BAACHOCTI. Tak, AaHMM AOrOBOPOM OMOCEPEAKOBYETL-
cA NpuABGaHHSA NPOAYKTIB XapUyBaHHSI Ta OAATY, XMUTAQ
Ta aBTOTPAHCMOPTHMX 3acobiB Towlo. 3a AOMOMOroH
HbOTO 3AIMCHIOETbCA 6arato BUAIB MiANPUEMHULIbKOI
AISIAbHOCTI, 30KpemMa TOproBeAbHa.

BUCHOBOK. Ha nipCTaBi BULLEBUKAGAEHOTO MOX-
Ha 3p0OUTU BUCHOBOK, LLLO AOFOBIp KymniBAi-Mpoaaxy
Ma€ AYXe BaXAMBE 3HAYEHHS | € HE AULLE HOPUAMY-
HOK NIACTaBOIO BMHUKHEHHS, 3MIHU UM MPUNUHEHHSA
LMBIAbHMX NpaB i 060B’A3kiB. Tpeba ckasatu, Lo Moro
NPU3HAYEHHS 3HAYHO LWKpLLEe. BiH BUKOHYE BaXxAuBy
NPaBOPEryAIOIOUY, @ TaKOX MPaBO3axMCHY (GYHKLIKO i
Le 3BMYaNHO € BU3HAYaAbHUM MOMEHTOM AASA Xapak-
TEPUCTUKM NPU3HAYEHHSI BYAb-AKOrO AOrOBOpPY, @ B Aa-
HOMY BMMaAKY AOrOBOPY KyniBAi — mpoaaxy. KoxHa 3
CTOPiH AOFOBOPY KyMiBAI-NPOA@XY NOBUHHA HAAEXHUM
UMHOM BMKOHYBaTW yci 06ymMoBAEHi B HbOMy abo ne-
pepbayeHi 3akoHOM 000B’A3KU. Y pasi nopylleHHs
iX npopaBeup abo Mokyneub HecyTb MaMHOBY BIAMO-
BiAGABHICTb UM iHLWI NPaBOBi HACAIAKM, AKi MOXYTb i
He 6yTW MipO UMBIABHO-NPABOBOI BiAMOBIAAAbHOCTI,
flka HacTae, 30KpemMa, 3a HasiBHOCTi yMOB, nepepba-
YeHMX 3aKOHOM 3a NnopyLleHHs 3060B’A3aHb (.18 LK
YKpaiHu).
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lMoayHiHa Onbra OnekcaHApiBHa

3ArAAbHA XAPAKTEPUCTUKA AOITOBOPY KYNIBAI-MPOAAXY

CraTTa npuCBSYEHA XapaKTEPUCTULI AOrOBOPY KyMiBAi-MpoAaxy Ta OCOBAMBOCTAM MOro yKAAA@HHS.
MpuaineHO yBary po3rasiay iCTOTHMX YMOB, NMPEAMETY AQHOro AOroBopy. NpoaHanisoBaHO Hopwmu LIK YKpainu,
AKi PETYAOHOTb AOCAIAXKYBAHI NMUTAHHA.

KaroyoBi cnoBa: pAOTOBIp, KyNiBASI-NPOAGX, MPOAABELLb, MOKYNELb, YKAAAEHHS, 3000B’A3aHHS.

MoAyHuHa Onbra AneKCaHAPOBHA

OBLUAA XAPAKTEPUCTUKA AOTOBOPA KYNAU-MPOAAXKHU

CraTbl NOCBALLAETCA XapaKTepPUCTUKE AOrOBOpa KyMAW-NPOAAXM U OCOOEHHOCTAM €ro 3akAoueHUs. YAeAeHO
BHMMaHWE PaCCMOTPEHUIO CYLLLECTBEHHbIX YCAOBUI, MpeAMeTa AaHHOro AOroBopa. lMpoaHaAnsnpoBaHbl HOpMbl MK
YKpauHbl, KOTOPbIE PeryAupyroT UCCAEAYEMbIE BONPOCHI.

KnroueBbie cnroBa: pOTOBOP, KyMAS-NPOAAXa, NPOAABELL, MOKYyNaTeAb, 3aKAIOUEHWE, 0653aTeAbCTBa.

Polunina Olga Alexandrovna

GENERAL DESCRIPTION OF THE SALES CONTRACT

The article is dedicated to the characterization of the contract of sale and the features of its conclusion.
Keywords: contract, sale, seller, buyer, closing, commitment.



