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MMPOBJIEMA «®PAHTOMHHUX» OB’€EKTIB [IPABA BJIACHOCTI ¥
IIUBIJILHOMY 3AKOHOJJABCTBI YKPATHU

3 npuiiHATTAM HOBoOro ILluBiUIBHOTO KoOJeKkCcy VYKpaiHM Yy BITUU3HSIHOMY
3aKOHOJABCTBI 3 SIBISIETbCS BEJMKA KUIBKICTh TPUIMIOBO HOBUX HOPUIUYHUX
KOHCTPYKLIN 1 MOJIOKEHb, 3alIPOBAKEHHS SKUX BUKIMKAJIO YMMAJIO CYNEPEUOK Cepen
IMPOBITHUX HAYKOBIIB 1 (haxiBIiB ropuauyHOi Hayku. Tak, Ha BigMiHy Big 3V «lIpo
BJIACHICTbY», SIKUW J0 BTPATH YMHHOCTI 3aKPIIUIFOBAB BUKJIIOYHO BUMAJAKU MO30aBICHHS
IpaBa BJIACHOCTI (30KpeMa, Y pa3i 3BEPHEHHsI CTSATHEHHS Ha MalHO 3a BIAMOBIIHUMHU
3000B’s3aHHSMU BJIACHMKA, a TAKOXK y BHUIIaJIKaX PEKBi3uIli Ta KoHbIcKallli MaiiHa), y
LK VYkpainu neTanpHO pErjaMeHTOBAaHUM MEpeNiK MiACTaB, 32 HAsBHOCTI SKUX Mae
Mmicie Oe3rnocepeiHe MPUITMHEHHS MTpaBa BIACHOCTI Y Oy/b-sIKOTO Cy0’€KTa HUBUILHOTO
npaBa. OIHUM 3 IPOOJIEMHUX MHUTaHb, 1[0 BUHUKAIOTH MPU MIPAKTHYHOMY 3aCTOCYBaHHI
BianoBigHoi Hopmu IIK Vkpainu, mocrae BUHUKHEHHS TaK 3BaHUX «(HAHTOMHHUX)
00’€KTIB MpaBa BJIIACHOCTI, BHACIIJIOK MPUIUHEHHS JaHOTO CyO €KTUBHOTO IpaBa Ha
nigcraBi, 3akpimieHid cr. 349 K Vkpainu, TOOTO BHACHIIOK 3HUIIEHHS MaiiHa, 1110
MOKe OYTH SIK pPe3yJIbTaTOM JI1i BJIaCHUKA, TaK 1 1HIIUX OCi0.

BapTto 3a3HauunTh, mo 4. 2 cr. 349 K YkpaiHu BCTAHOBIIIOE, 110 AKIIO MAaHHO,
npaBa Ha K€ MAJATaloTh JEpKaBHIM peecTpallii, OyJIo 3HUIICHO, IPaBO BIACHOCTI Ha
Take MalHO MPHUIHMHAETHCA 3 MOMEHTY 3I1MCHEHHS BIJIOBIHOIO 3alKCy 3a 3asBOIO
BJIACHUKA JI0 JIep>kaBHOTO peectpy [1]. Jeranizailiss HaBEJHOTO MOJOKEHHS 3HAXOUTh
BijoOpakeHHs y 4. 1 cr. 14 3V «lIpo aepxkaBHy peecTpalil0 pedyoBHX IIpaB Ha
HEPYXOME MalHO Ta iX OOTSKEHbY», Y SKIA nepeadadyeHo, M0 y BUIAJKY 3HUIICHHS

204



MaliHa BIJIACHUKA, pEecTpalliiiHa ClpaBa, a TaKOXX BIAMNOBIAHUN PO3IIN JEPKBHOTO
peECTpy MpaB 3aKpUBatOThCA [2]. TakuM 4MHOM, MPUIIMHEHHS NpaBa BJIACHOCTI 3a IIE€I0
MiJICTaBOI0 OOYMOBIIEHO HAsIBHICTIO CKJIAAHOI IOPUANYHOI CYKYITHOCTI, IO CKIIAJAETHCS
3: 1) opuauaHoro ¢gakry (mojii abo fii), Mo COpUIMHUIN (paKTHUYHE 3HUIIICHHS MaliHa
BJIACHHKA; 2) IPABOYHHY, SIKUH OMOCEPEIKOBY€E 3BEPHEHHS BIACHUKA 3HUIIICHOTO MaiiHa
710 BIATIOBIIHOTO OpraHy; 3) pillIeHHs OT0 OparHy (aaMiHICTPaTUBHUN aKT) BITHOCHO
BUKIIIOUEHHS 3 JEPKABHOTO PEECTpy MaiiHa, mo Oyno 3HumeHo [3, c. 532]. Ilpote
aHATI3yIOYM HaBEJCHI TIOJIO)KCHHS MOXKHAa 3pOOWTH BHICHOBOK, IO  TTO3HIIIS
3aKOHOJIABIIS 11100 MPUITMHEHHS MPaBa BIACHOCTI HA TaKe MatHO caMe 3 MOMEHTY HOTo
BUKJIIOUEHHS 3 JEP>KaBHOIO PEECTPY, BUAAETHCS JeNI0 CyMHiBHOO. [lo-nepiie, npaBo
BJIACHOCTI — 11€ CKJIa/IHE CY0’ €KTUBHE LIMBUIbHE MIPABO, CYKYITHICTh MPABOBUX HOPM, 1110
BPETYJIhOBYIOTh Y BH3HAYCHOMY 3aKOHOM TMOPSIKY BITHOCHHU BIIACHOCTI, 3a SIKHX
BJIACHUK CAaMOCTIMHO Ta Ha CBIM PO3CYH peamidye 3akiajeHi y 3a3HaueHe IMpPaBo
NpaBOMOYHOCTI: 1) TmpaBo KOPHUCTYBaHHS; 2) TMpaBO BOJOMIHHSA; 3) TMpaBo
po3nopsykeHHs. [Ipu oMy CyO’€KTUBHE NUBLIBHE MPABO B IIIJIOMY — TEOPETHYHA
IpaBOBa KOHCTPYKIIis, SIKA OMOCEPENKOBYE IOPUIUYHY (HOPMY BUPAKEHHS MOKIUBOCTI
NEeBHOI TOBEMIIHKM  yYacHHUKA LMBIIBHUX MpaBoOBIAHOCHH. OTxe, 3a (PakTUUHOI
BIJICYTHOCTI MaifHa sIKk 00’€KTa MpaBa BJIACHOCTI 3a3Hauy€Ha MOMUIMBICTh HE MOXE OyTH
peaiii3oBaHa, TOOTO BJIACHUK HE MOXE BOJIOJITH, KOPHUCTYBATHCS 1 PO3MOPSIKATUCS
MaHOM (piudYi0), siIkeé B JIMCHOCTI HAa JaHUH MOMEHT HE ICHy€ (BHACTIIOK HOTO
Gb13uvHOI JTiKBiAamii, mepepoOku ado CroKMBaHHs). 3a Takoi aedopmartii 3MicTy mpaBa
BJIACHOCTI BOHO MPUITUHSAETHCS K TaKe, 3yMOBIIIOIOUN TO30ABICHHS CKIIATy ITUBUIBHIX
PaBOBIIHOCHH (MPABOBIAHOCUH BJIACHOCTI, SIKI TepeadavaroTh KIACHYHY Tpiagy
€JIEMEHTIB: CYy0’€KT, 00’€KT, 3MICT) OJHOTO 3 TPHOX OOOB’SI3KOBUX CTPYKTYPHHX
KOMITOHEHTIB, @ caMe€ — 00’€KTYy, TaKOX YHEMOMJIMBIIIOIOUM IX MOJAJIbIIE ICHYBaHHS.
[lo-npyre, mpaBo BJIacHOCTI — pEYOBE MpaBo, IO Nependayae HASIBHICTH YMOBHOI
JBOKOMITOHEHTHOI cucTteMu: «ocoba (cy0’exkt) — piu (00’ekT)». BpaxoByroum ckman
HABEJCHOI KOHCTPYKIIl, SIK MPUNHNHEHHS ICHYBaHHA Cy0 €KTa IpaBa BJIACHOCTI
(TepIioro e1eMeHTy CUCTEMH), TakK 1 (DaKTUYHE 3HUIICHHA MaiHa (IpPYyroro eJIeMeHTy)
TaK camMoO MPUIMHSIOTH IPaBOBIIHOCUHM BJIACHOCT1 O€3 HarajbHOI MOTPeOu 3A1HCHEHHS
OyIbp-sKMX 1HIIUX JojaatkoBux nii. Ha nymky €.0. XapuTtoHoBa, BHACIIIOK YTBOPEHHS
«haHTOMHHMX» OO0’€KTIB MpaBa BJIACHOCTI IIIJIKOM MOXJIHMBE YKJIQJCHHS MPABOYHHIB
JIMIIE MO0 IIpaB Ha HE ICHYKUYe MaliHO, a He I[0JI0 MaifHa sik Takoro. buib Toro, IIK
VYkpaiHu He MICTUTH MIACTaB JUIsl BU3HAHHS TaKUX MPaBOYMHIB HEAlMCHUMH (30Kpema,
BiH HE M/JIATa€ BU3HAHHIO (DIKTUBHUM BiJIMTOBITHO 70 ToyIokeHb cT. 234 [[K Ykpainn,
1m0 0OyMOBJIEHO HAasfBHICTIO Y CTOPIH YITKOI'O HaMmipy HACTaHHs TMEBHUX IPaBOBUX
HacaiakiB. OHaK Taka mo3ullis moTpedye koHkperu3anii. Tak, 4. 1 cT. 179, 4.1 cT. 190
K VkpaiHu BCTaHOBIIOIOTh, [0 PIYYI0 BHU3HAETHCA BHUKJIIOYHO MPEIMETH
MaTepiajibHOTO CBITY, BIJIHOCHO SIKMX MOXYTh BUHUKATH IIUBLIbHI IpaBa Ta 000B’S3KH,
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a TaKOX Te, 10 MAiHO 3a CBOIM MPAaBOBUM CTaTyCOM € OCOOJMBUM 00’ €KTOM: pIvydIo,
CYKYIIHICTIO peyel, a TaKoK MallHOBUMHU 00OB’S3KaMH Ta MpaBaMu. TakuM YHHOM, Ma€
MIClle TOpPYLIEHHS 3a3HayeHuX HopMaTtuBHHX mojioxkeHb K VYkpainu, ockiibku
«paHTOMHI» O00’€KTH TIpaBa BJACHOCTI HE MOXKHA BIJIHOCHUTH [I0 TIPEIAMETIB
MaTepiabHOTO CBITY (1€ HacaMmIiepel CTOCY€ThCS MaifHa sIK pedi abo CyKYyMHOCTI
pedeii; 1o/10 MaiiHa SIK MaifHOBOTO paBa (y AaHOMY KOHTEKCTI — MpaBa BIACHOCTI, SIKEe
€ pEeYOBHM) TyT MOBa HE i€, OCKIJIbKM OOrpyHTYBaHHA I10JI0 Horo aedopmarttii 0yio
BUKJIQJICHO paHime). HacmigkoM 1bOro € HEAOTPUMAaHHS 3arajbHUX BHUMOT IIOJIO
YUHHOCTI NPaBOYMHY, IO YKJIaaaeThes, nepeadadennx 4.1 cr. 203 LUK Vkpainu, a
came: 3MICT NMPAaBOYMHY CYIIEPEYUTh HOPMAaM YHMHHOTO 3aKOHOJaBcTBa, Hacammepen LK
VYkpainu, 1o BianosiaHo 10 4. 1 cr. 215 1K Vkpainu € nmiacTtaBoro HEIMCHOCTI TaKOTo
npaBoyuMHy (TOMY BIH € HIKYUEMHUM, OCKUIBKM HOTO HEAIMCHICTH MPSMO
BCTAHOBITIOEThCS 3akoHOM). [Ipm mpomy 4. 1 ct. 216 1K VYkpainm nepenbagae, 1mo
PE3yNbTAaTOM HEMIWCHOCTI MPABOYMHY MO0 «(HAHTOMHOTO» O0’€KTy € Te, IO OKpiM
MOB’SI3aHUX 3 WOTO HEIIMCHICTIO IHIIMX IOPUIUYHHUX HACTIIKIB BiH HE CTBOpIOE. 3a
TaKuX 0OCTAaBUH CTOPOHU JOTPUMYIOThHCS 3arajibHUX MPABUJI MOBEIIHKH, BCTAHOBICHHUX
K VYkpainu, To0TO: 1) Mae Miciie MOBEpPHEHHSI KOKHOI CTOPOHOIO Y HATypi BChOTO,
mo OyJo OTPUMAHO BHACIIJOK YKIAJEHHS TakKOro MpaBOYMHY; 2) Yy pasi, SAKIIO0
MOBEPHEHHS B HATypl YyCbOro, mo OyJ0 OTpUMaHO BHACHIIOK YKJIAJEHHS TaKOTO
MPaBOYMHY, HEMOXKIIMBO, MAa€ MICII€ BIILIKOAYBAaHHS HOTO BapTOCTI 3a ICHYIOUMMH Ha
JaHU MOMEHT IliHaMu. BapTo 3a3HaunTH, 1m0 BignosiaHo A0 4. 1 cr. 236 LUK Ykpainuy,
MOMEHTOM HENIMCHOCTI MpaBOYMHYy, IO OYyB YKJIaJeHUW BITJHOCHO «()aHTOMHOIO»
0o0’exty, € Oe3nocepenHii MOMEHT MHoro BuuHeHHs. [Ipukiiamom CynoBOro
NPOBA/KEHHA, 110 MaJo MICIE Ha MpaKTULl BHACTIJOK YTBOPEHHS TaK 3BaHOIO
«haHTOMHOTr0» O00’€KTy IpaBa BJIAcHOCTI, € crnpaBa Ne2-2014/09, mo po3sriasuanacs
[leuepcbkum pailoHHuUM cyaoM Micta KueBa, BIAMOBIIHO [0 SKOI IO3MBavKa
3BEpHYyJIacs 0 CYJOBOi YCTAaHOBU 3 BUMOTOIO IOJI0 MPUITMHEHHS IMpaBa BIACHOCTI Ta
CKacyBaHHSI peecTpallii MpaBa BIJIACHOCTI Ha HEICHYHOUMid OyAMHOK, 1m0 OyB Yy
BCTAHOBJICHOMY MOPSAIKY MOMEPETHBO 3HECCHU.

OT1xe, MpoaHaIi3yBaBIIN CYTHICTh TaKOi MJICTABU MPUITMHEHHS MpaBa BJIACHOCTI,
K 3HMILICHHS MaifHa, IpaBa Ha sIKe MiUISraloTh Aep>KaBHii peecTpallii, MokHa 3p0OUTH
BUCHOBOK, III0 ICHYBaHHsI JaHOi MpaBOBOI KOHCTPYKIii cepen cucremu HopMm LK
Ykpainu € HeJAOUUIbHUM, 00 (DAaKTHUYHO 3YMOBJIFOE€ HETATUBHI HOPUIWYHI HACHIJKU B
npoleci HOPMATUBHO-IIPABOBOTO PEryIIOBAaHHS CYCHIJIBHHX BIAHOCHH, HacaMIepesn,
YTBOpPEHHS «()AHTOMHHX», pEaJbHO HEICHYIOUMX OO0 €KTIB, a TaKOX YKIJIaJeHHS
MPaBOYMHIB, IO 3a CBOEIO CYTHICTIO HE BIMOBIJAIOTh IOJOKECHHIM YWHHOTO
3aKOHOJIAaBCTBA — € HeIMCHUMU (HikueMHUMH). CaMe TOMY NMPONOHYETHCS BUKIIACTH Y.
2 cr1. 349 11K Ykpainu B HaCTymHIN peaakiii: «Y pasi 3HUIICHHS MaiiHa, IIpaBa Ha sIKe
HiUISITal0Th JEpKaBHIN peecTpallii, MpaBoO BIACHOCTI HAa Take MailHO MPUMHHSETHCS 3
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MOMEHTY WOro 3HHILIECHHS», 110 TMOBUHHO OMNOCEPEIKOBYBATH MHOro aBTOMATHYHE
BUKIJIFOUEHHS 3 JACP>KaBHOI'O PEECTPY HE3AJEHKHO BiJ N1 BIACHHUKA.
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MOMEHT BUHUKHEHHS ITIPABA BJIACHOCTI HA HEPYXOME MAWHO
3A 1OT'OBOPOM KYHIBJII-ITPOJAXKY

[Tepexin mpaBa BIaCHOCTI HA MAaHO YM PI4 MOXKE 31HCHIOBATHCS 3a ITUBUIHHO-
IPaBOBUM JIOTOBOPOM, MPOTE Yepe3 1€ NOCTAE MUTAHHS BU3HAYEHHS MOMEHTY, KOJIU 1€
MIPaBO MEPEXOAUTH Bi/I MPOJABIIS 10 TOKYIIIIS.

MoMeHT BMHUKHEHHS MpaBa BIIACHOCTI TPA€ IyXKE BAXKIUBY POJb, OCKUIBKH 3
HBOTOTIOYMHAETLCSI TOBHA MPABOMOYHICTH BJIACHWKA I[HOTO TIpaBa IMIOAO BOJIOIIHHSA,
PO3MOPSIIPKEHHS Ta KOPUCTYBaHHS Piuyi0 a00 MaitHOM.

[luTaHHSIM MOMEHTY TNEpexoiy IMpaBa BIACHOCTI 10 HalyBada 3a JOTOBOPOM
nociimkyBanuchk y pooorax H.C. Ky3unenoroi, B.B. Jlyus, O.B. JI3epu, ta iHmux. [1, c.
2].

AKTyanpHICTh TEMH B TOMY, III0O MOMEHT BHHHKHEHHS 3a3HAYEHOTO IpaBa 3a
JIOTOBOPOM KYMIBII-posiaky B [luBiTbHOMY KOAEKCi YKpaiHM BH3HAUCHUW HEYITKO,
TOOTO HE OXOILIIOE BCIO MIMPOTY TEMH, 4 TOMY, HCOOX1THO BU3HAYHUTH 3 SKOTO MOMEHTY
BUHUKAE MPABO BIACHOCTI.

Tomy cnii po3DISIHYTH HACTYNHE MUTAHHS: KOHKPETHUW MOMEHT, KOJIU 0co0a
«OTPUMYE» MIPABO BJIACHOCTI HA PI4 3a JIOTOBOPOM KYHIBII-TIPOAAKY?
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